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Dubuque  Co.  v.  Dubuque  and  Pacific  Kailroad  Company. 

A  egunty  has  the  constitutional  right  to  aid  in  building  a  railroad  within 
ite  limits. 

The  proceedings  under  which  the  citizens  of  Dubuque  county  voted  two 
hundred  thousand  dollars  to  aid  in  constructing  the  Dubuque  and  Pacific 
lailroad  through  that  county,  were  regular,  and  authorized  by  law. 

Section  114  of  the  Code  applicable  to  railroads. 

Appeal  from  Di^tique  District  Court. 

.  Opinion  hy  Greene,  J.  This  case  was  taken  from  the- 
coimty  court  of  Dubuque  county  to  the  district  court,  and 
the  following  points  were  submitted  for  adjudication  : 

1.  The  constitutional  right  of  the  county  to  assist  in  the 
conetruction  of  a  railroad  within  its  limits. 

2.  The  regularity  and  legality  of  the  proceedings  «nder 
which  the  citizens  of  Dubuque  county  Toted  the  credit  of 
the  county  to  the  amount  of  two  hundred  thousand  dollars 
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to  assist  in  building  the  Dabaque  and  Pacific  Bailroad 
throngh  that  county. 

3*  Whether  the.Code  of  Iowa  authorizes  such  proceedings 
and  subscriptions. 

These  points  were  decided  in  the  afhi-mative,  and  there- 
upon the  prosecuting  attorney  took  an  appeal  to  this  court, 
and  claims  that  the  court  below  should  hare  decided  each 
point  in  the  negative. 

1.  The  constitutionality  of  such  a  vote  is  to  be  considered. 
As  the  objection  to  such  votes  has  been  so  gravely  raised  and 
seriously  urged,  it  has  been  supposed  by  many  that  our  state 
constitution,  either  in  express  terms  or  by  strong  implica- 
tion, deprives  the  citizens  of  all  power  to  vote  the  credit  or 
money  of  their  county  to  any  railroad  or  other  improve- 
ment within  the  county  limits.    But  the  constitution  does 
not  make  the  slightest  allusion  to  any  such  restriction,  and 
the  only  clause  to  which  we  are  referred  in  this  connection 
is  that  which  defines  the  legislative  department  (art.  8,)  and 
under  this  we  are  admonished  that  the  general  assembly 
cannot  confer  upon  the  people  the  power  to  legislate :  Dde- 
qmt  non  delegatum  est.  But  what  has  that  maxim  to  do  with 
the  constitutional  right  of  the  people  to  vote  for  or  against 
4m  appropriation  of  their  money,  or  a  tax  upon  their  prop- 
«erty,  for  a  specific  object,  recognized  and  regulated  by  laws 
^already  enacted?    Such  a  vote  involves  no  act  that  has  the 
slightest  approximation  towards  legislation.     It  neither 
creates  nor  repeals  any  law.    It  leaves  the  statutes  in  all 
respects  just  as  it  found  them.    It  is  merely  an  expression 
•of  popular  sentiment,  under  which  the  county  judge  is  au- 
tfaoriiml  to  do  or  not  to  do  a  certain  thing  in  the  manner  de- 
fined by  law.    As  the  people  have  not  in  the  constitution 
delegated  this  power  to  vote  upon  such  propositions,  nor  in 
any  way  conceded  or  divested  themselves  of  the  right,  but ' 
have  in  express  terms  affirmed  in  the  bill  of  rights  that  '^  all 
political  power  is  inherent  in  the  people,"— art.  1,  §  2, — ^we 
conclude  that  the  people  may  with  constitutional  propriety 
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vote  the  credit  of  their  county  to  aid  in  the  construction  of 
a  railroad  within  its  limits. 

But  it  is  said  that  the  constitution  limits  the  state  indebt- 
edness to  one  hundred  thousand  dollars,  and  that  therefore 
all  the.  counties  in  the  state  cannot  ccntract  or  create  a 
greater  de'bt  in  the  aggregate^  than  the  general  assembly 
might  create.  That  such  county  indebtedness  would  be  a 
debt  within  the  state  to  be  provided  for  by  taxation,  and 
thus  liabilities  would  be  created  which  are  repugnant  to  the 
constitution.  It  is  also  argued  that  as  ^  the  state  cannot 
directly  or  indirectly  become  a  stockholder  in  any  corpora- 
tion,"  so  .counties  cannot  become  stockholders  without  in- 
directly making  the  state  a  stockholder.  Under  sueh 
logic,  individuality  is  blended  into  mad  confusion.  A 
county  is  magnified  into  a  state,  and  no  distinction  recog- 
nized. If  those  state  restrictions  are  applicable  to  counties, 
they  must  be  equally  applicable  to  the  cities,  and  citizens 
of  the  state.  It  may,  with  equal  propriety,  be  said  that  the 
citizens  of  Iowa  cannot  in  the  aggregate  contract  debts 
exceeding  one  hundred  thousand  dollars,  and  that  no  citi- 
zen can  become  a  stockholder  in  any  corpcoation.  There 
ia  quite  as  much  identity  and  affinity  between  a  citizen  and 
the  state,. as  there  is  between  a  county  and  the  state.  But 
no  one  will  contend  that  a  constitutional  restriction  upon 
the  state  government  is  also  a  restriction  upon  a  citizen  of 
the  state ;  how  then  can  it  be  claimed  that  such  a  state  re- 
etriction  should  be  enforced  against  a  county!  Such  a 
construction  would  be  latitudinarian  in  the  extrane. 

2.  We  are  next  to  consider  whether  the  proceedings  in 
this  case,  under  which  the  vote  was  given,  were  regularly 
conducted.  It  appears  that  a  petition,  signed  by  a  large 
portion  of  the  citizens  of  Dubuque  county  requesting  that 
the  question  might  be  submitted  to  a  vote  of  the  people, 
whether  the  county  should  assist  in  the  construction  of  the 
Dubuque  and  Paciiic  Bailroad,  was  submitted  to  the 
county  judge ;  and  the  facts  were  established  betbre  ham 
that  the  first  division  of  the  road  for  which  aid  was  re- 
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qnested  was  located  entirely  within  the  county  limits  ;  that 
the  proceeds  of  the  bonds  to  be  issued  under  the  proposed 
vote  would  be  used  exclusively  on  such  division  of  the 
road  within  the  county ;  that  said  road  M^as  as  necessary  for 
the  convenience  of  the  people  as  any  other  road  previously 
constructed  in  the  county ;  that  the  business  of  the  county 
required  increased  traveling  facilities,  as  the  roads  already 
open  were  inadequate,  and  at  seasons  of  the  year  almost 
impassable ;  that  the  construction  of  the  road  contemplated^ 
"  became  in  the  opinion  of  the  court  indispensable  to  the 
well  being  of  the  coimty  ;"  and  that  as  it  would  require  an 
extraordinary  expenditure  far  beyond  the  available  means 
of  the  county,  to  construct  such  a  road,  it  was  in  the  opin- 
ion of  the  court  advisable  to  aid  a  private  coi'poration  in 
the  construction  of' said  road,  and  thereupon  the  proclama- 
tion was  issued  and  the  question  submitted  to  the  voters 
of  the  county.  The  proclamation  and  all  the  papers  in 
the  case  appear  to  have  been  pi-epared  with  care  and  ac- 
curacy ;  and  the  proceedings  appear  to  have  been  conducted 
with  especial  reference  to  the  Code  under  which  they  were 
anthorized.    But, 

3.  It  is  contended  that  the  proceedings  are  not  author- 
ized by  the  Code.  Section  114  provides  that  **  the  county 
judge  may  submit  to  the  people  of  his  county  at  any  regu- 
lar election,  or  at  a  special  one  called  for  that  purpose,  the 
question  whether  money  may  be  borrowed  to  aid  in  the 
erection  of  public  buDings  ;  whether  the  county  will  con- 
struct or  aid  to  construct  any  road  or  bridge  which  may 
call  for  an  extraordinary  expenditure."  An  eflfort  is  made 
to  restrict  the  meaning  of  the  words  "  any  road  "  to  com- 
mon roads,  streets  and  lanes.  We  can  see  no  good  reason 
for  such  limitation  upon  the  ordinary  nse  of  words.  The 
word  "any"  extends  to  an  indefinite  number  of  roads. 
It  applies  to  all,  and  to  all  kinds,  which  may  require  jan 
extraordinary  expenditure.  An  ordinary  highway  or  road 
requires  no  such  expenditure.  Such  roads  and  highways 
are  abundantly  provided  for  by  the  general  road  tax  upon 
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persons  and  property.  Code,  §  §  567,  568,  569.  Under 
tiiese  three  sections  an  ample  fnnd  is  provided,  which 
may  be  increased  to  any  extent  by  a  vote  of  the  people  ; 
and  a  special  property  tax  is  also  provided  for  the  building 
of  bridges  which  may  be  foimd  too  expensive  tor  the  or- 
dinary road  fund. 

In  the  construction  of  a  statute  the  great  object  should 
be  to  discover  the  true  intention  of  the  legislature.  The 
language  of  section  114  is  precise  and  free  from  ambiguity; 
consequently  no  more  can  be  necessary  than  to  apply  to 
the  words  their  natural  and  ordinary  sense.  But  if  any 
doubt  is  entertained  in  relation  to  the  real  meaning  of  the 
legislature,  that  doubt  must  be  removed  when  that  section 
is  considered  in  connection  with  the  other  sections  of  the 
Code  to  which  we  have  referred.  These  sections  were 
prepared  by  the  same  commissioner  and  adopted  by  the 
same  legislature ;  the  one  under  the  law  defining  the  powers 
and  duties  of  county  judge — the  tiiree  sections  under  the  law 
regulating  roads  and  highways.  The  latter  law  is  com- 
plete within  itself.  It  comprises  all  necessary  legiria- 
tion  upon  the  subject,  and  provides  all  necessary  means 
for  the  construction  of  common  highways  or  public  roads. 
The  former  law  in  section  114  confers  the  power  upon 
the  county  judges  to  submit  to  the  people  the  question 
whether  their  county  shall  construct  or  aid  to  construct 
any  other  road  or  bridge  requiring  an  extraordinary 
expenditure.  All  common  roads  and  bridges,  even  such 
as  involve  large  expenditures,  are  abundantly  provided 
for  by  chapter  38  of  the  Code.  Section  568  provides  that 
a  property  tax  of  three  mills  on  the  dollar  may  be  levied^ 
and  a  higher  rate,  without  limit,  may  be  established  by  a 
vote  of  the  people.  As  all  public  roads  are  abundantly 
provided  for  without  the  aid  contemplated  in  section  114, 
we  can  see  no  reason  why  the  provisions  of  that  section 
should  be  regarded  as  applicable  to  such  roads.  The  leg- 
islature clearly  did  not  intend  this  section  for  public  or 
county  roads,  not  only  because  the  same  provisions  and 
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means  were  fully  provided  for  such  roads  in  other  sections, 
but  also  from  the  &ct  that  snch  roads  are  not  nnder  the 
control  of  any  other  being  or  association. '  The  section 
provides  for  "aid  to  construct,"  thns  referring  to  such 
roads  as  are  controlled  and  managed  by  other  corporations 
or  parties  than  the  county. 

Under  every  nile  of  construction  applicable  to  this  sec- 
tion, whether  we  take  the  words  themselves  in  their 
natural  and  ordinary  sense  as  the  best  declaration  of  the 
lawgiver's  intention  ;  or  whether  we  consider  this  section 
in  connection  with  others  so  as  to  impart  force  and  har- 
mony to  the  whole ;  or  whether  according  to  the  condition 
and  wants  of  the  county  which  dictated  the  policy  of  the 
act,  the  conclusion  is  fully  confiiTfied  in  our  mind,  that  the 
provisions  of  section  114  are  applicable  to  railroads,  and 
that  the  court  below  ruled  correctly. 

Judgment  affirmed. 

Dissenting  Opinion  hy  Kinney,  J.  William  Y.  Lovell, 
as  county  judge  for  the  county  of  Dubuque,  issued  his 
proclamation  to  the  voters  of  that  coimty,  ordering  an 
election  to  be  held,  and  a  vote  to  be  taken  upon  the  fol- 
lowing proposition: 

"  Shall  the  county  of  Dubuque  assist  in  building  the 
Dubuque  and  Pacific  railroad,  commencing  in  the  city  of 
Dubuque,  by  taking  two  hundred  thousand  dollars  stock, 
for  which  county  bonds  will  be  issued,  and  an  annual  tax 
of  five  mills  on  the  dollar  be  levied  for  the  payment  of 
the  interest  on  said  bonds,  and  that  after  fifteen  years  that 
the  amount  of  the  tax  be  increased  to  the  sum  of  one  per 
cent,  on  the  taxable  property  of  the  county,  for  the  pur- 
pose of  paying  the  principal  and  interest  of  said  bonds, 
until  the  said  bonds  and  interest  be  all  paid ;  provided, 
that  it  shall  be  in  the  power  of  the  county  judge  to 
reduce  tlie  tax  each  year,  in  case  the  said  per  cent,  should 
raise  more  than  the  amount  of  principal  and  interest  due 
in  each  year,  but  in  po  case  can  the  per  cent,  collected  be 
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less  than  sufficient  to  meet  such  principal  and  interest,  and 
provided  that  should  the  county  judge,  at  any  time  deem 
it  for  the  interest  of  the  county  to  digspose  of  its  stock  at 
par  value,  then  the  above  tax  to  cease  from  and  after  the 
sale.  The  form  of  the  vote  shall  be  "  for  the  railroad,''  or 
"  against  the  railroad."  *^  For  the  railroad  "  shall  be  for 
tlie  above  proposition  entire."  From  this  decision  «>f  the 
county  court  submitting  the  above'  proposition,  tlie  county 
by  David  S.  Wilson,  Esq.,  appealed.  When  the  case 
came  into  the  district  court,  it  was  submitted  by  consent 
of  counsel  on  the  following  points :  £vret — ^Whether  the 
county  has  the  constitutional  right  to  assist  in  the  con- 
struction of  such  a  railroad  within  the  bounds  of  the 
county.  Second — Whether  if  such  constitutional  right 
exist?,  the  proceedings  of  said  case  were  regular  and  in 
accordance  with  the  Code  of  Iowa.  Third — Whether  the 
Code  of  Iowa  authorizes  such  proceedings  and  subscrip- 
tion. 

Aft€r  full  consideration  of  tlie  case,  the  court  decided 
the  above  proposition  in  the  affirmative,  and  declared  the 
proceedings  of  the  county  court  legal  and  valid.  AVhere- 
upon  the  case  was  appealed  to  this  coui*t,  and  the  following 
errors  are  assigned.  First — ^Tlie  judgment  of  the  district 
court  is  against  law.  Seco7id — Tlic  exercise  of  the  power 
of  voting  a  tax  for  the  purpose  of  subscribing  to  a  railroad 
coinpany  is  unconstitutional,  illegal  and  voi d .  Th  ird — The 
code  of  Iowa  confers  no  power  upon  the  county  judge  of 
Dubuque  county  to  submit  the  question  ot  taking  stock 
by  the  coimty  in  a  railroad  to  a  popular  vote. 

These  assignments  embraced  substantially  the  proposi- 
tions submitted  to  the  district  court,  and  by  that  court 
decided  in  tlie  affirmative. 

By  a  majority  decision  of  this  court,  that  judgment  is 
affirmed:  from  this  decision  I  must  respectfully  dissent; 
and  will  examine  the  propositions  submitted  to,  and 
decided  by  the  court  below,  and  this  court. 

Can  the  legislature  constitutionally  paes  a  law  author- 
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:izing  the  counties  to  vote  a  tax  for  the  purpose  of  con 
stnicting  raih'oads,  and  liave  a  majority  of  the  electors 
the  right  by  their  votes  to  tax  a  minority  against  their 
consent  ?  It  is  claimed  that  there  is  such  a  law :  this  I 
deny,  and  will  in  the  proper  place  establish  my  position- 
But  first  as  to  tlie  constitutional  question  here  presented. 
Taxation  is  an  arbitrary  power.  It  is  a  high  prerogative. 
It  is  an  element  of  sovereignty.  It  can  only  be  levied  by 
express  law  or  the  will  of  the  monarch.  It  is  based  upon 
public  necessity,  and  proceeds  upon  the  ground  that  it  is 
essential  to  the  public  welfare  and  safety.  It  should  only 
be  i*esorted  to  when  required  lor  this  purpose.  Unless 
confined  within  its  legitimate  sphere,  it  will  become  des- 
potic and  subversive  of  those  liberties  which  it  was 
ordained  to  protect.  It  is  insidious,  and  demands  con- 
stant watching,  or  under  the  assumed  name  of  public 
good,  general  prosperity,  vfec,  it  will  invade  and  destroy 
the  rights  of  the  people.  It  is  that  power  which  the 
mother  countiy  attempted  to  exercise  over  the  infant  colo- 
nies, and  which  met  with  such  a  signal  rebuke  from  the 
stern  men  of  those  days,  who  taught  the  world  that  they 
knew  well  how  to  discriminate  between  the  rightful  and 
oppressive  exercise  of  this  power;  and  it  well  becomes  our 
government  to  prevent  its  exercise  for  any  otlier  purposes 
than  support,  defense  and  security.  It  is  a  rule  necessary 
to  the  existence  of  society  that  many  of  our  natural  rights 
must  be  surrendered  for  the  public  good.  In  exchange 
for  these  we  obtain  protection  to  life  and  liberty,  secu- 
rity in  acquiring,  possessing  and  enjoying  property. 

Members  of  this  society  are  bound  to  contribute  their 
proportion  of  the  expense  in  sustaining  an  organization 
which  aflFords  these  great  blessings.  For  the  great  object 
of  protection,  national,  state,  county  and  city  organizations 
are  established.  With  a  wise  national  constitution,  clearly 
defining  the  rights  of  the  several  states,  and  planting  im- 
portant landmarks  in  the  cause  of  civil  and  religious 
liberty,  with  our  state  constitution  embracing  principles 
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applicable  to  the  situation,  and  promotive  of  the  happi- 
ness of  the  people :  these  constitute  the  foundation  of 
organized  society,  and  here  has  the  citizen  a  right  to  look, 
to  ascertain  the  extent  of  the  rights  yielded  and  acquired 
by  his  membership.  Ilere  he  finds  that  the  object  of 
government  is  to  take  from  him  only  such  natural  rights 
as  are  inconsistent  with  the  enjoyment  of  civil  liberty, 
and  to  demand  by  way  ot  taxation  only  so  much  as  is 
necessary  for  the  support  of  that  government.  He  also 
finds  in  the  state  constitution  a  power  delegated  to  the 
legislature  to  create  political  and  municipal  corporations  : 
hence  counties  and  cities  arc  organized  for  the  sole  pur- 
pose of  rendering  the  enjoyments  of  life,  liberty  and 
property  more  perfect  and  complete.  Now  as  a  mcnil>er 
of  the  government  what  taxes  is  he  compelled  to  pay? 
He  must  assist  in  the  support  of  the  national  and  state 
governments,  because  these  make  and  execute  the  laws 
which  aflbrd  protection.  He  must  bear  his  share  in  the 
necessary  county  expenses,  because  this  organization  is 
but  a  refined  branch  of  the  government,  placing  life,  lib- 
erty and  property  upon  a  more  secure  and  ijermanent 
basis,  and  bringing  protection  more  perfectly  within  hia 
reach.  This  then  is  the  object  of  government,  and  its 
support,  the  only  cause  for  which  the  citizen  can  legiti- 
mately be  taxed.  But  it  is  said  that  a  majority  must  rule, 
and  a  roan  as  a  member  of  the  county  organization  is 
subject  to  the  rule  of  the  majority.  This  in  many  respects 
is  true,  but  it  is  liable  to  very  many  exceptions.  If  a 
majority  say  that  a  man  shall  suffer  death,  is  it  any  reason 
why  that  pimishnient  should  be  inflicted  ?  *  If  a  majority 
say  that  he  shall  be  imprisoned  in  the  penitentiary,  is  it 
any  argument  in  favor  of  a  deprivation  of  liberty  ?  If  a 
majority  say  that  a  man's  property  shall  be  taken  *from 
him  and  given  to  another,  does  this  afford  a  reason  for 
stripping  him  of  his  possessions  ?  Not  at  all ;  and  yet  we 
are  told  that  a  majority  can  tax  a  minority  against  their 
consent  for  purposes  entirely  foreign  to  the  support  of 
2* 
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government ;  and  if  they  refuse  to  pay  such  tax,  lay  hold 
of,  and  sell  their  property,  and  appropriate  the  proceeds 
in  building  railroads.  Was  this  a  part  of  the  object  of 
the  political  association?  Was  there  any  ^express  or  tacit 
stipulation  on  the  part  of  tlie  corporators,  when  they 
formed  this  compact  for  selt-protection,  that  their  properly 
might  be  taken  from  them  by  order  of  a  majority  for 
purposes  of  private  enterprise  and  speculation?  Is  there 
anything  to  be  found  in  the  law  organizing  these  counties 
from  which  such  a  power  can  be  inferred?  Is  it  not  a 
well  established  principle  that  no  powers  can  be  exercised 
except  those  expressly  granted?  Is  it  not  true  that  a 
corporation  can  only  be  used  to  carry  out  and  ful£Il  the 
object  of  its  creation?  Can  it  be  said  when  counties  were 
organized  solely  from  public  necessity,  and  to  render  the 
rights  of  the  citizen  more  secure,  that  they  are  fulfilling 
these  objects  by  building  railroads,  and  that  these  are 
essential  to  the, public  good? 

In  my  opinion  a  person  is  not  subject  to  this  kind 
of  involuntary  taxation.  It  does  not  contribute  in  any 
way  to  support  the  government,  nor  is  it  promotive  of  that 
welfare  and  security  for  which  governments  were  estab- 
lished. To  allow  a  majority  by  their  vote  to  tax  a  minori- 
ty, to  build  railroads,  is  repugnant  to  every  principle  of 
civil  liberty,  and  tends  directly  to  despotism.  If  this  doc- 
trine is  to  obtain,  theh  it  is  in  the  power  of  a  bare  majority 
of  voters,  destitute  of  property,  to  saddle  a  tax  upon  a 
minority,  the  only  property  holders  in  the  county.  How 
is  this  power  to  be  kept  within  reasonable  limits?  and 
who  is  to  draw  the  dividing  line  between  a  tax  for  support 
and  protection,  and  that  wBich  may  be  said  to  be  for  ihe 
public  good,  unl  3ss  the  tax  be  confined  to  the  legitimate  pur- 
poses of  government  ?  If  it  may  be  raised  to  build  railroads, 
it  may  with  the  same  propriety  be  raised  to  erect  manufac- 
turing establishments,  to  sustain  a  line  of  steamboats,  keep 
up  a  line  of  stages  or  telegraphic  communication.  All  of 
these,  in  one  sense,  are  quite  as  necessary  to  the  publfc 
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good  and  convenience  as  railroads ;  and  yet  who  will  con- 
tend that  they  can  be  established  and  kept  in  operation  by 
a  compulsatory  tax  Tote?  And  yet  snch  is  the  inevitable 
result  if  the  decision  of  this  court  is  to  become  the  law  of 
the  land. 

The  constitution  declares  ^^  that  all  men  are  by  nature 
free  and  independent,  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing,  and  protecting  property.*'  If 
this  property  is  to  be  held  by  the  citizen,  subject  to  the  will 
of  the  majority,  and  if  by  that  majority  it  can  be  taxed,  sold, 
and  appropriated  towards  building  works  of  internal  im- 
provement, where  is  the  enjoyment,  possession  and  protec- 
tion guarantied  by  this  article  of  the  constitution  ?  Is  a 
man  protected  in  the  possession  of  his  property  when  public 
clamor  may  at  any  time  demand  it  for  what  a  majority 
may  please  to  call  public  pm'poses  ?  Do  tlie  people  of  Iowa 
hold  their  land  by  so  feeble  a  tenure? 

But  it  is  said  that  when  private  rights  come  in  contact 
with  the  rights  of  the  many  that  the  former  must  yield.  This 
is  true  when  necessary  for  the  purposes  of  government,  or 
for  those  public  conveniences  which  are  free  and  accessible 
to  all.  It  is  upon  this  principle  that  taxes  are  levied  and 
property  sold  to  support  the  government.  Upon  this  prin- 
ciple are  public  roads  laid  through  our  lands,  over  which 
ihe  public  have  a  right  to  pass  without  loss  or  hindrance. 
But  as  railroads  are  in  no  manner  connected  with  the  suc- 
cessful administration  of  government,  and  as  they  are  main- 
ly owned  and  controlled  by  private  companies,  the  benefits 
of  which  can  only  be  enjoyed  upon  such  conditions  and 
charges  as  the  corporators  may  impose,  it  follows  that  they 
do  not  fell  within  the  principles  here  laid  down,  and 
that  private  rights  should  not  yield  although  demanded  by 
a  majority.  By  a  wise  provision  in  our  constitution  the 
state  indebtedness  is  restricted  to  the  sum  of  one  hundred 
thousand  dollars,  unless  a  proposition  for  a  greater  amount 
be  first  submitted  to  the  people  at  a  general  election  and  re- 
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ceive  tlie  approbation  of  a  majority  of  the  qualified  electore 
of  the  state.  This  restrictive  clause  was  intended  for  the 
purpose  of  preventing  the  legislature,  in  times  of  great 
public  excitement,  from  involving  the  people  in  those  heavy 
embarrassments  for  works  of  internal  improvement  which 
had  proved  ruinous  to  many  of  the  western  states.  And  yet, 
while  no  general  election  has  ever  been  held  for  the  purpose 
of  deciding  this  question,  the  electors  of  the  counties  have 
at  special  elections  voted  themselves  in  debt  for  railroad 
purposes  more  than  three  millions  of  dollars.  While  the 
force  of  this  provision  in  the  constitution  is  admitted,  it  is 
contended  Uiat  all  the  counties  of  this  state  may  at  special 
elections  vote  themselves  in  debt  to  any  amount.  In  my 
opinion  this  would  be  doing  indirectly  what  the  constitution 
directly  forbids.  The  counties  make  up  the  state,  and  the 
people,  who  are  obliged  to  bear  the  burden  of  the  taxation, 
are  protected  by  the  constitution  from  such  excessive  in- 
debtedness, except  in  the  manner  pointed  out  by  that  in- 
strument. Ilere  may  the  minority  shelter  themselves  against 
the  taxation  sought  to  be  imposed  by  virtue  of  special 
elections. 

But  again,  "  tlie  state  shall  not  directly  or  indirectly 
become  a  stock  holder  in  any  corporation."  §  2,  art.  8. 
It  is  admitted  that  the  counties  voting  in  favor  of  a  certain 
amount  for  railroad  purposes,  become  stockholders  to  the 
amount  voted  for.  If  it  is  admitted  that  one  county  can 
become  a  stockholder  in  works  of  internal  improvement, 
it  follows  as  a  necessary  corollary  that  every  county  in 
this  state  may  do  the  same.  Suppose  such  should  be  the 
result,  which  appears  rather  probable  from  present  indi- 
cations, I  ask  if  the  state  is  ifbt  indirectly  a  stockholder 
and  the  spirit  of  the  constitution  as  clearly  violated,  as  if 
the  state  should  do  directly  that  which  the  constitution 
forbids?  It  is  the  duty  of  the  courts  to  protect  and  pre- 
serve the  spirit  of  the  constitution  from  legislative 
encroachment,  otherwise  that  solemn  instrument  which 
was  formed  to  protect  the  life,  liberty  and  prosperity  of 
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the  citizen,  (every  principle  of  whicli  the  court  should 
enforce)  would  be  liable  to  be  frittered  away,  and  become 
a  mere  rope  of  sand. 

But  1  have  thus  far  treated  the  siibject  as  though  there 
was  an  express  law  authorizing  counties  to  vote  for,  and 
take  stock  in  works  of  internal  improvement.  I  affirm 
that  not  a  single  adjudged  case  can  be  found  sustaining 
corporation,  tax  for  this  purpose,  that  has  ijot  proceeded 
npon  the  ground  that  there  was  a  clear  and  unmistakable 
law  authorizing  the  raising  of  such  a  tax.  Tlie  court 
below  and  a  majority  of  this  court  decided  that  this  law 
is  found  in  tlie  Code  of  Iowa.  It  will  be  bonic  in  mind 
that  the  legislature  appointed  three  commissioners  to  pre- 
pare and  report  to  that  body  a  code  of  laws,  this  report 
they  presented  at  the  session  commencing  in  December, 
1850.  It  is  claimed  that  tliis  law  exists  in  §  114  of  the 
Code.  That  section  when  reported  to  the  legislature  read 
as  follows : 

"  The  county  judge  may  submit  to  the  people  of  his 
county  at  any  regular  election,  or  at  a  special  one  called 
for  that  purpose,  the  question — whether  money  may  be 
borrowed  to  aid  the  erection  of  public  buildings — ^whether 
the  county  will  construct  or  aid  to  construct  any  road  or 
bridge  which  may  call  for  an  extraordinary  expenditure, — 
whether  the  county  will  subscribe  to  any  work  of  internal 
improvement.^'^ 

This  last  clause  authorizing  the  county  judge  to  submit 
to  the  people  ot  the  county  whether  they  would  subscribe 
to  any  work  of  internal  improvement,  was  rejected  by  the 
legislature  on  the  gi*ound  tliat  it  was  a  violation  of  the 
constitution.  Hence  the  clause  was  stricken  out  and  the 
other  part  of  the  section  adopted  verbatim.  See  printed 
Code  as  reported,  p.  6,  §  12 ;  also  see  as  passed  p.  23, 

§114. 

The  question  whether  such  power  should  be  conferred 
upon  the  counties  thus  came  directly  before  the  legislature, 
and  after  full  and  extended  discussion  was  rejected  as 
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unconstitutional  and  unwise.  But  it  is  said  that  the  au- 
thority is  found  in  the  same  section  in  these  words : 
"Whether  the  county  will  construct  or  aid  to  construct 
any  road  or  bridge  which  may  call  for  an  extraordinary 
expenditure."  These  words  '^any  road"  undoubtedly 
mean  any  county  road.  It  is  plain  to  my  mind  that 
they  do  not  mean  railroad.  The  persons  who  drafted  the 
section  did  not  intend  to  give  them  any  such  meaning,  or 
why  did  they  in  the  very  next  sentence  name  works  of 
internal  improvement  ?  It  is  apparent  that  the  legislature 
did  not  so  construe  them,  for  they  reftised  to  pass  that  part 
of  the  section  which  gave  counties  the  right  to  subscribe 
for  railroad  stock.  It  is  weU  known  to  all  who  are  familiar 
with  the  proceedings  of  the  l^slature  of  1850-51,  that 
the  body  was  divided  upon  this  question,  one  part  con- 
tending that  the  counties  should  be  permitted  to  engage 
in  works  of  internal  improvement,  while  tlie  other  and  far 
more  numerous  party  doubted  the  constitutionality  and 
policy  of  such  a  law.  It  is  also  well  known  that  the  battle 
upon  this  subject  was  fought  over  the  section  of  the  Code 
which  was  stricken  out.  It  was  not  claimed  that  the 
power  existed  except  by  virtue  of  the  express  provision 
which  the  legislature  refnsed  to  pass.  Eut  I  hold  that  the 
common  acceptation  of  the  word  "  road  "  will  not  justify  its 
application  to  a  railroad.  As  a  generic  term  the  word 
includes  highways,  streets  and  lanes,  but  is  generally 
applied  to  highways.  The  words  "  any  road"  do  not  to 
my  mind  embrace  railroads.  When  we  speak  of  railroads 
we  use  the  words,  and  it  takes  the  adjective  and  the  noun 
to  convey  our  meaning.  A  railroad  is  in  no  legal  sense 
a  public  highway  or  common  road.  But  the  Code  has 
laid  down  certain  rules  by  which  words  shall  be  construed. 
"  Words  and  phrases  shall  be  construed  according  to  the 
context  and  approved  usage  of  the  language." — §26,  p.  6. 
The  manner  here  laid  down  for  the  construction  of  words 
in  the  Code  is  the  law,  and  by  it  we  are  bound.  All  must 
agree  that  the  word  "  road,"  by  the  approved  usage  of  the 
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language,  means  a  pnblic  highway,  in  which  all  have  an 
equal  and  common  interest.  A  railroad  certainly  is  not 
8Qch  a  road  as  this,  as  it  is  owned  by  private  individuals, 
and  is  in  ail  respects  private  property,  sabject  to  execution 
and  sale,  and  to  be  laid  waste  and  abandoned  at  any  time. 
Bat  we  are  not  left  to  depend  upon  the  definition  and  com- 
mon acceptation  of  the  word  ^^  road/'  The  legislature  has 
given  a  legal  constmction  to  the  word  which  excludes  the 
possibility  of  *it8  application  to  a  railroad:  ^^The'wbrds 
'highway '  and  *  road '  include  public  bridges,  and  may  be 
held  equivalent  to  the  words  county  road,  common  road, 
and  state  road.''  To  prevent  any  misapplication  of  these 
words,  "  any  road,"  and  as  if  to  bar  the  very  construction 
which  is  now  claimed  for  them,  the  legislature  in  clear  and 
positive  language  confine  their  application  to  county  roads, 
state  roads,  &c.  Then  it  inevitably  follows  that  the  county 
judge  cannot  submit  the  question  whether  counties  will 
subscribe  stock  to  railroads,  as  no  such  power  lurks  under 
the  words  ^^any  road.''  The  definition  given  to  these 
words  by  the  legislature  not  only  upsets  such  presumption, 
but  it  is  evident  that  the  friends  of  county  stock  never 
claimed  for  them  snch  application,  as  an  unsuccessfiil  eflS>rt 
was  made  before  the  succeeding  and  last  legislature  to  ob- 
tain a  law  for  the  purpose  of  enabling  counties  to  assist  in 
building  railroads.  See  house  journal,  p.  218.  Therefore, 
twice,  by  express  vote,  the  legislature  refused  to  allow  the 
judge  the  power  which  it  is  now  claimed  was  conferred  upon 
him  by  the  Code  as  it  was  originally  passed.  It  never  was 
contended,  however,  that  the  county  judge  had  any  such 
authority  imtil  it  was  ascertained  that  a  law  for  this  pur- 
pose could  not  be  passed. 

In  this  opinion  I  have  established  to  my  satisfaction : 
First — ^That  a  majority  have  no  inherent  or  political  right 
to  vote  a  tax  subjecting  the  property  of  a  minority  to  be 
seized,  sold,  and  the  proceeds  appropriated  towards  build- 
ing works  of  internal  improvement.  That  pri  vate  property 
is  not  subject  to  this  kind  of  depredation,  and  proceedings 
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for  this  piii-pose  are  in  violation  of  natural  rights,  and 
inconsistent  with  tlie  genins  and  policy  of  our  govern- 
ment. Second — ^Tliat  the  legislature  has  no  right  under 
our  constitution  to  pass  a  law  authorizing  counties  to  raise 
a  tax  for  building  railroads.  Third — ^That  when  properly 
understood  there  is  no  such  law,  and  the  power  is  not  oon- 
fen-ed  upon  the  county  judge  to  submit  the  question  by 
the  use  of  tlie  words  in  the  Code  "  any  road." 

In  the  examination  of  this  question  I  have  endeavored 
to  meet  and  decide  all  the. points  fully  and  fairly.  Not 
having  seen  the  decision  of  my  brother  judges,  I  have 
labored  under  much  embarrassment  in  prejiaring  this 
opinion.  I  have  not  been  insensible  of  the  weighty  con- 
sequences suspended  upon  the  decision  of  this  case.  I 
have  endeavored  in  vain  to  prevent  a  decision  which 
I  believe  erroneous  and  which  must  sooner  or  later  be  so 
declared.  Counties  have  voted  stock  for  railroad  purposes 
from  fifty  to  four  hundred  thousand  tiollai's  each  with 
indifference  as  to  payment,  which  to  my  mind  is  most 
alarming.  But  few  of  the  counties  in  comparison  to  the 
entire  number  intrusted  have  as  yet  voted,  and  it  is  but  a 
fair  deduction  unless  this  spirit  is  soon  checked,  tliat  tlie 
state  will  not  be  less  than  ten  million  of  dollars  in  debt 
within  the  next  five  years  for  railroad  purposes  alone. 
The  interest  upon  this  enonnous  sum,  will  not  be  less  than 
seven  hundred  thousand  dollars  per  annum,  all  of  which 
must  be  raised  by  direct  tax  upon  the  people.  In  these 
times  of  feverish  excitement,  when  the  public  mind  is 
jostled  off  from  its  true  balance,  when  public  and  private 
economy  as  well  as  natural  justice  are  lost  siglit  of  in  the 
clamor  for  public  improvements,  would  it  not  be  well  to 
pause,  to  refer  back  to  first  principles  and  reflect  upon  con- 
sequences which  involve  a  sacrifice  of  constitutional  rights, 
loss  of  private  property,  and  an  utter  perversion  of  county 
and  city  organization. 

D.  S.  Wilson  and  J,  Burt,  for  appellant. 
p.  Smithy  for  appellee. 
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MiiAUBN  V.  Maju>ow  et  ai. 

Wbere  lite  defendant  in  an  attachment  suit  files  a  delivery  bond  to  the 
mtiafiMtion  of  the  sheriff,  for  live  trtock,  he  i«  entitled  to  the  prnwowion  of 
flucb  fltoek  without  first  paying  for  the  keeping  of  the  same  while  under 
attaehment 

Appeal  from  Jefferson  District  Court. 

Opinion  ly  Williams,  C.  J.  This  cause  originated  in 
tfie  district  court  of  Van  Buren  county  and  was  removed 
to  JefTerson  county  by  a  change  of  venue,  Nathaniel  L. 
Milbum  for  the  use  of  John  D.  Baker  brbught  his  suit 
against  Benjamin  P.  Marlow,  sheriff  of  Van  Buren  coimty, 
and  his  sureties,  on  his  ofScial  bond,  to  recover  damages 
for  the  non-performance  of  the  condition  thereof.  The 
breach  complained  of,  will  appear  from  the  following 
atatement :  Andrew  J.  Davis  had  instituted  his  action  by 
attachment  in  the  district  court  of  Van  Buren  county 
against  Milbum.  The  attachment  was  levied  by  Marlow, 
who  is  defendant  here,  as  sheriff,  on  the  property  of  Mil- 
bum — among  other  tilings,  eleven  working  oxen.  The 
oxen  after  levy  were  taken  by  the  sheriff  and  put  to 
keeping  imder  the  care  of  one  Stump.  After  the  taking 
of  the  oxen,  and  before  the  original  suit  had  been  prose- 
cuted to  judgment,  Milbum  availed  himself  of  the  provi- 
sion of  the  statute,  for  the  release  of  the  property,  by  filing 
a  delivery  bond,  with  security-  The  bond  was  accepted 
by  Marlow,  the  sheriff,  but  he  refused  to  release  the  oxen, 
and  deliver  them  to  Milbum,  or  Baker,  to  whom  they  had 
been  transferred  by  Milbum  until  the  expenses  for  the 
keeping,  charged  by  Stump  —  being  one  hundred  and 
fifty  dollars —  were  paid  by  Milbum. 

The  defendants  appeared  and  answered  the  petition  of 
the  plaintiff  by  pleading  that  the  oxen  attached  were  in 
the  possession  of  Stump,  ready  to  be  delivered  to  him 
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whenever  he  would  pay  the  one  hundred  and  fifty  dollars, 
then  due,  for  the  keeping.  That  he  was  not  in  default, 
officially,  by  refusing,  under  the  circumstances,  to  release 
the  oxen  ;  and  therefore  there  was  no  liability  on  liis  offi- 
cial bond.  He  also  set  up,  as  a  detense  to  the  action^  that 
Milburn  had  paid  another  peroon  for  the  keeping  of  one 
yoke  of  oxen  taken  by  him  by  virtue  of  the  same  writ 
of  attachment.  To  this  plea  of  the  defendants,  the  counsel 
tor  the  plaintiff  demurred.  The  demurrer  was  overruled, 
and  judgment  entered  thereon.  The  plaintiff  having  ap- 
'  pealed  to  this  court,  assigns  for  error,  this  ruling  of  the 
district  court. 

The  only  question  is,  as  to  the  sufficiency  of  the  defend- 
ant's  answer  to  the  plaintiff's  petition.  Is  it  a  valid,  legal 
defense  to  the  action  2    We  think  it  is  not 

By  the  provision  of  the  Code,  §  1876,  p.  268,  "The  de- 
fendant may,  at  any  time  before  judgment,  discharge  the 
property  attached,  or  any  part  thereof,  by  giving  bonds 
with  surety,  to  be  approved  by  the  sheriff,  in  a  penalty 
at  least  double  the  value  of  the  property  sought  to  be 
released,  conditioned  that  such  property,  or  its  estimated 
value,  shall  be  delivered  to  the  sheriff  to  satisfy  any  judg- 
ment which  may  be  obtained  against  the  defendant  in  that 
suit,  within  twenty  days  after  the  rendition  thereof.  This 
bond  shall  be  filed  with  the  clerk  of  the  court.'^  In  com. 
pliance  with  the  requirements  of  this  section,  the  defendant, 
in  the  attachment  proceeding,  filed  his  bond,  to  which  no 
objection  was  made  by  the  sheriff.  The  bond  having  been 
approved  and  filed  with  the  clerk  it  remained  there,  in  the 
custody  of  the  court,  substituted  by  law  for  the  property 
which  had  been  attached,  to  secure  any  amount  which 
might  be  recovered  by  the  plaintiff  against  the  defendant^ 
by  the  judgment  of  the  court,  in  the  principal  suit,  to  which 
the  attachment  was  auxiliary.  The  fact  of  indebtedness, 
on  part  of  the  defendant,  to  the  plaintiff,  to  any  amount, 
remained  unfixed  until  judgment  would  be  rendered  in  the 
principal  action.    His  liability  even  for  any  costs  of  the 
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salt  could  uot  be  established  until  such  judgmcDt  had  been 
rendered  against  him.    He  might  be  successinl  in  defeating 
the  entire  action  of  the  plaintiiil    The  expense  incurred 
by  attaching  and  keeping    the  oxen,  was  legally  inci- 
dental to  the  proceeding  which  had  been  adopted  by  the 
plaintiff  against  the  defendant    The  defendant  had  no 
control  of  the  matter.    He  was  compelled  to  submit  to  the 
l^al  acts  of  the  sheriff  in  execution  of  the  process.    Hav- 
ing taken  the  oxen,  by  virtue  of  the  attachoient,  it  was  the 
duty  of  the  sheriff  to  see  that  they  were  properly  kept 
while  in  his  custody.    A  reasonable  compensation  for  such 
keeping  was  allowable,  and  became  chargeable  as  a  legiti- 
mate  item  in  the  bill  of  costs  of  the  suit ;  and  as  such  to  abide 
the  judgment  of  the  court  therein.    A  proper  construction 
of  the  Code  above  cited,  clearly  sustains  this  position.    The 
only  duty  which  it  imposes  upon  the  defendant  in  an  attach- 
ment, in  order  to  repossess  himself  of  his  property  when 
attached,  is,  that  he  shall  file  a  bond  with  sureties  with 
the  clerk  ot  the  court,  which  had  been  approved  by  the 
sherifi^  before  judgment  in  the  principal  action.    There  is 
no  requirement  that  he  shall  pay  for  the  care  or  keeping  of 
the  property  while  out  of  his  possession,  under  the  attach- 
ment   That  such  expense  must  necessarily  be  incurred,  in 
almost  every  instance,  where  property  is  taken  by  attach- 
ment, is  obvious.    Nevertheless  the  legislature  has  not 
made  this  a  condition  upon  which  the  property  may  be 
released.    We  have  frequently  decided  that  the  proceeding 
by  attachment  is  in  derogation  of  the  common  law,  and 
cannot  be  enlarged  or  extended  by  implication  as  to  the 
remedies.    Such  is  the  doctrine  of  the  court  generally.   This 
is  held  to  be  correct  in  Moore  v.  Hamilton^  2  Oilman, 
429 ;  and  such  has  been  the  adjudication  of  the  courts  gen- 
erally.   We  cannot  therefore  enlarge  the  requirements  of 
the  Code,  by  imposing  upon  the  attachment  defendant  con- 
ditions not  therein  specified. 

fiut  this  question  has  been  settled  by  other  courts  by  di- 
rect decision  on  the  point    In  the  case  of  Starr  v.  Taylor  j 
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3  McLean,  5^,  the  conrt  decided  that  the  fiherifl^  when  he 
levied  on  live  stock,  became  liable  for  its  support  at  the  ex- 
pense of  the  defendant,  bnt  that  this  expense  should  be  paid 
on  sale  of  the  stock.  In  the  same  case,  reported  in  3  Mc- 
Lean, 856,  the  court  expressly  says  that  the  expense  of  keep- 
ing lire  stock  is  properly  chargeable  as  costs  of  the  suit  K 
the  defendant  in  attachment  had  not  released  the  property 
by  filing  his  bond  with  sureties,  the  expense  of  supporting  the 
oxen,  in  the  event  of  a  judgment  being  obtained  against  him, 
would,  with  the  sum  of  money  for  which  that  judgment  had 
been  rendered,  have  been  made  as  costs  of  the  suit,  by  the 
sale  of  them.  It  was  to  answer  to  the  judgment  which 
might  be  rendered  against  defendant,  that  they  were  levied 
on  by  attachment.  The  bond,  with  sureties,  for  double  the 
value  of  the  properly  attached,  was  filed  in  compliance  with 
the  statute,  to  be  answerable  in  satisfaction  of  the  judgment, 
if  obtained  against  him,  for  the  debt  and  costs.  K,  howev- 
er, the  judgment  of  the  court  should  be  in  his  favor,  then 
the  plainti£r  himself,  at  whose  instance  the  costs  had  accru- 
ed, would  be  liable  for  them.  In  the  absence  of  any  statu- 
tory provision  otherwise,  this  is  the  legitimate  disposition 
of  this  question.  Any  other  would  work  greater  hardship 
on  the  attachment  defendant  than  is  warranted  by  the  stat- 
ute, by  which  only  the  proceeding  is  allowable.  The  sher- 
iff was  answerable  for  the  proper  and  safe  keeping  of  the 
oxen,  and  the  person  in  whose  keeping  they  were  put  is 
presumed  to  have  taken  them  in  charge  subject  to  this  con- 
struction of  the  law.  To  entitle  him  to  a  release  and  re- 
delivery of  the  property,  all  that  was  required  of  the  at- 
tachment defendant  was  to  comply  with  the  statute  in  filing 
the  bond.  This  he  did,  and  the  oxen  should  have  been  re- 
turned to  him  without  further  condition  or  detention.  The 
demurrer  to  defendant's  answer  should  have  been  sustained. 

Judgment  reversed. 
/.  (7.  jffirf?,  for  appellant. 

G.  G.  Wrightj  for  appellee. 
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Reiley  V.  Ward. 

Where  W.  a|p:oed  to  ea^r  ftirtj  aeres  of  laad  for  R.,  in  (wymeat  for  digging  « 
cellar,  but  neglected  to  enter  the  land  «ad  refused  to  paj  the  monej  :  held 
that  R.  was  entitled  to  a  mechanics'  lien. 

A  mechanics'  lien  ma^  be  enforced  where  payment  wm  to  be  made  in  land 
t>T  property. 

AppecU  from  Muscatine  District  Court. 

(pinion  hy  Kinney,  J.  Petition  by  Reiley  for  a 
mechanics'  lien  for  excavating  four  hundred  and  twenty- 
yards  of  dirt  for  the  cellar  of  the  dwelling  house  of  Ward. 
He  alleges  that  there  was  a  contract  by  which  said  Ward 
was  to  have  entered  for  him  forty  acres  of  land.  That 
the  land  never  was  entered  by  said  Ward  for  plaintiff,  and 
that  he  refused  to  furnish  the  money  to  enter  the  same. 
Whereupon  he  prays  a  mechanics'  lien  for  the  value  of  the 
labor.  This  petition  was  demurred  to,  and  the  following 
assigned  for  cause:  First — ^That  plaintiff  gave  a  merely 
personal  credit  to  said  Ward,  and  no  credit  to  said  land. 
Second—^P^i&t  the  plaintiff  entered  into  a  special  contract 
for  another  manner  of  payment.  This  demurer  was  sus- 
tained by  the  court.  Plaintiff  appeals  and  contends  that 
this  decision  is  erroneous.  §  981,  of  the  Code  provides 
that  "  every  person  who  by  virtue  of  a  contract  with  the 
owner  of  a  piece  of  land  performs  work,  or  famishes 
material  especially  for  any  building,  and  which  material 
is  used  in  the  erection  thereof,  has  a  lien"  &c. 

Under  this  section  the  plaintiff  filed  his  petition,  and 
we  think  he  was  entitled  to  his  lien.  But  the  court  were 
of  the  opinion,  because  he  made  a  special  contract  with 
Ward  to  enter  him  torty  acres  of  land,  therefore  he  did 
not  give  the  credit  to  the  house,  and  could  not  enforce  a 
Uen.  Li  this  the  court  erred.  The  object  of  this  law  is 
to  give    mechanics — those  who  furnish    materials  and 
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laborers — security/  for  the  amount  respectively  due  them. 
It  can  only  be  by  virtue  of  a  conti'act  that  the  Hen  will 
arise. 

In  tliat  contract  the  owner  may  obligate  himself  to  pay 
in  money,  land,  or  any  specific  article  of  property.  If  he 
does  not  fulfill  by  paying  in  the  manner  'agreed  upon,  the 
mechanic  is  entitled  to  his  lien.  We  see  no  distinction  in 
principle  between  the  agreement  to  pay  money  or  prop- 
erty which  could  possibly  affect  the  remedy  provided  by 
statute.  If  the  labor  has  been  performed,  or  the  materials 
furnished,  no  matter  in  what  the  owner  agreed  to  pay,  if 
he  has  not  paid,  the  mechanic  or  laborer  has  a  right  to 
resort  to  the  security  provided  by  law.  A  different  rule 
would  be  unreasonable  and  unjust  It  would  be  in  the 
power  of  tlie  owner,  providing  he  could  find  mechanics 
willing  to  contract  for  property,  to  defraud  tliem  out  of 
their  labor,  by  refusing  to  pay  in  tlie  manner  required. 
This  would  be  a  perversion  of  tlie  statute,  and  defeat  tlie 
ODJect  of  the  legislature.  The  demurrer  should  have  been 
overruled. 

Judgment  revei-sed. 


J.  Butler  and  S.  Whioher^  for  appellant. 
W.  G,  Woodward^  for  appellee. 
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Stani  }ii-ii:LD  V.  Paxmkj^ 

Partk-K  oiay  bo  regarded  a^  partners  in  relation  to  third  persons,  under  lactj* 

and  circQiDStanccfl  much  Icsft  conchiRive  than  would  be  noce*«sary  to  c^tab* 

TiKha  rartnership  between  ihemsekos. 
U}xi:i  a  tJ<-ii'i:rr«'r  to  rviiJonn*  tlw  tcstintoiiy  is  to  Ix'  tnkfn    nio^t  strongly 

r»j.*::::>:  iLe  pirty  who  drimirs. 
A  demurrer  to  evidence  not  only  admitA  the  truth  of  the  testimony,  but  also 

the  conclusions  of   feet  which  may  be  reasonably  inferred  from  such 

teetimony. 
When  the  posKession  of  property  was  not  acquired  wrongfully  in  an  action 

«'f  rejilevin,  there  should  be  evidence  of  a  demand  and  refunal  ;  but  if  the 

property  wa«  illegally  taken  no  demand  i8  necessary, 
Xn  an  action  to  replevy  saw  log«,  there  should  l)e  pro<jf  that  the   identical 

f  roperty  had  been  owned  by  plaintiff. 

Ajppealfrom  ScoU  District  Court, 

Open  con  by  Greene,  J.  Replevin  by  Daniel  Stan  chfield 
against  Robert  Palmer  for  the  recovery  of  one  thousand 
pine  saw-logs.  All  the  material  allegations  in  the  petition 
are  denied  and  put  in  issue  by  the  answer,  The  entire  ev- 
idence of  plaintiif  in  the  case  is  before  us  in  two  sets  of  dep- 
ositions. Defendant  demurred  to  its  sufficiency,  and  the  de- 
murrer was  sustained  by  the  court. 

The  testimony  shows  that  the  logs  in  question  were  sold 
by  one  Berry  to  the  defendant,  and  it  is  claimed  that  Berry 
in  this  transaction  acted  as  the  partner  of  Stanchlield  ;  and, 
if  the  partner,  he  was  authorized  to  sell  the  logs.  The  evi- 
dence on  this  point  is  too  vague  and  contradictory  to  show 
a  partnership,  or  agency  inter  se  ;  but  the  nature  of  the 
transaction,  and  the  positive  testimony  of  Nichols,  "  that  he 
knew  they  were  partners,"  might  justify  a  court  or  jury  in  so 
finding  the  fact  as  to  third  persons.  This  court  has  already 
decided  that  parties  may  often  be  adjudged  partners  as 
to  third  persons,  when  they  could  not  be  so  regarded  as  be- 
tween themselves.  Price  v,  Alexander^  2  G.  Greene,  427. 
Circumstancee  much  less  conclusive  are  sufficient  to  estab* 
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lish  a  parfenership  as  to  third  persons.    CoUyer  on  Partaer- 
ship,  89,  97. 

It  is  justly  charged  that  the  evidence  elicited  from  plain- 
tiff's own  witnesses  conduced  to  show  that  Berry  acted  at 
least  as  his  agent,  if  not  hist  partner ;  and,  although  that 
evidence  is  not  very  condusive,  still  it  is  of  such  a  charac- 
ter that  we  should  not  feel  justified  in  disturbing  the' 
judgment  of  the  court  below,  if  that  court  had  been  au- 
thorized by  consent  of  parties  to  decide  upon  this  question 
of  &ct.  But  upon  a  demurrer  to  evidence,  as  in  this  case, 
the  testimony  is  to  be  taken  most  strongly  against  the  party 
who  demurs.  He  not  only  admits  the  truth  of  the  testimo- 
ny to  which  he  demurs,  but  also  those  conclusions  of  £ACt 
which  a  jury  may  reasonably  and  fairly  infer  from  the  testi- 
mony. Pcmlmg  v.  The  United  States^  i  Cranch,  219  ; 
Thornton  v.  Bank  of  Washmgton^  3  Peters,  36.  If  from 
any  admissible  view  of  the  facts  the  jury  would  be  likely 
to  render  a  verdict  against  the  party  demurring,  such  should 
be  the  judgment  of  the  court  So  ambiguous  and  doubtftil 
is  the  testimony  upon  the  question  of  partnership  and  ageof- 
oy,  that  the  jury  might  have  found  against  the  demurring 
party,  and  if  this  had  been  the  only  point  in  the  case,  sudi 
should  have  been  the  decision  below. 

2.  But  there  are  other  points  upon  which  the  decision  of 
this  case  must  turn.  There  is  no  evidence  in  the  case  of  a 
demand  and  refusal.  When  replevin  is  in  the  detmet^  as  in 
this  case,  we  think  a  demand  on  the  part  of  plaintiff,  and  a 
refusal  by  defendant,  are  necessary.  So  in  every  instance 
where  the  possession  was  not  wrongfully  acquired.  The 
defendant  purchased  the  logs  from  the  apparent  owner,  and 
the  person  in  possession.  He  was  an  innocent  purchaser, 
and  acquired  possession  in  good  faith.  The  testimony 
clearly  shows  that  there  was  no  unlawful  or  wrongful  act 
on  his  part  in  acquiring  the  property.  In  Phillips  Ev.,  CL 
&  H.  notes,  225,  the  doctrine  is  recognized  that  when  the 
goods  came  into  defendants  possession  bydelivery  of  plain- 
tifl^  or  of  a  third  person^  or  by  finding,  it  is  necessary,  at 
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least  ^  lien  the  defendant  merely  detains  them,  to  prove 
that  he  has  reftised  to  deliver  them  up,  upon  demand  being 
made  by  the  plainti£  See  also  6  Mod.,  312 ;  6  East.  538  ; 
S  T.  R,  376  ;  Ingalts  v.  BuUcUy,  13  El.,  315  ;  40reenleaf, 
816 ;  4  McLean  ;  3  Scam.,  579  ;  6  Barb.,  440  ;  2  Comstock, 
395 ;  5  Stew,  and  Port.,  383 ;  2  Mason,  77  ;  9  Bar.  and 
AdoL,  764 ;  2  Stark.  Ev.,  839,  842  ;  2  Sand.  R.  47. 

From  the  authorities,  the  conclusion  is  clearly  this  :  when 
the  takv/hg  is  illegal  no  demand  is  necessary,  but  when  the 
defendant  became  lawfully  possessed  of  the  goods  in  the 
first  instance,  either  by  delivery  as  in  the  case  at  bar,  or  by 
iinding,  the  plaintiff  must  prove  a  demand  and  refusal  be- 
fore suit  in  order  to  recover.  As  there  was  no  effort  to 
prove  a  demand  in  the  present  case  the  demurrer  was  prop- 
erly snstdned. 

S.  There  is  another  serious  hiatus  in  the  testimony  before 
us.  We  think  the  plaintiff  has  signally  failed  in  tiie  proof  to 
identify  the  logs.  The  evidence  does  not  show  that  the  logs 
replevied  are  those  which  were  sold  by  Berry  to  defendant, 
or  that  the  identical  logs  replevied  had  been  previously 
owned  by  the  plaintifE  This  failure  to  show  title,  or  to 
identify  property,  was  of  itself  fatal  to  plaintiffs  recovery, 
And  justified  the  decision  below. 

Judgment  affirmed. 

G^  C.  R.  Mitchell  and  R.  O"  Conner,  for  appellant. 

Cook  and  Dillon^  for  appellee. 


3* 
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Russell  v.  Russell. 

In  a  proceeding  for  divorce  and  alimony,  the  court  set  apart  and  decreed  te 
the  wife  in  fee  a  portion  of  the  liusba'id's  land  :  held  that  ttiis  was  not 
necessary  for  her  maintenance,  and  j^hould  not  have  been  done  ;  tliat  a  lien 
might  have  been  ordered  upon  tlielajul  to  secure  the  payment  of  alimony 
for  her  support  during  Kfc 

Alimony  is  an  allowance  for  tlie  support  of  a  woman  legally  sepai-ated  from 
her  husband,  and  not  for  a  distribution  of  his  estate  by  force  of  law. 

The  amount  of  alimony  sljould  be  regulated  by  the  condition  of  the  parties, 
and  the  amount  of  available  means  owned  by  the  husband. 

In  Equity.    Appeal  from  Duluque  District  Court. 

Opinion  hy  WilllalMS,  C.  J.  Application  by  petition 
lor  a  divorce  from  the  bonds  of  matrimony,  and  for  main- 
tenance, filed  by  Folly  Russell  against  Isaac  Russell,  and 
heard  at  the  October  term,  1853,  of  the  district  court  for 
Dubuque  county.  The  petition  is  in  the  usual  foinn.  After 
setting  forth  the  marriage  and  cohabitation  as  husband  and 
wife  for  about  thirty  years,  and  that  their  children  had  all 
attained  to  mature  age,  excepting  one,  then  about  eight3en 
years  old,  the  petitioner  assigns,  as  the  reasons  why  she 
should  be  divorced  and  be  allowed  maintenance,  that  she 
has  always,  since  their  marriage,  conducted  herself  with 
propriety,  and  with  affection  and  good  taith  as  the  wife  of 
the  defendant ;  that  although  at  the  time  of  their  marriage 
the  defendant  was  temperate,  he  had  for  many  years  been 
so  addicted  to  the  use  of  intoxicating  liquor,  that  he  had 
become  an  habitual  drunkard  ;  that  he  had  become  abusive 
and  violent  in  his  treatment  of  her,  insomuch,  that  her 
happiness  was  destroyed,  and  life  endangered  by  living 
with  him,  as  his  wife.  She  also  avei*s  that  by  her  care  and 
industry  she  had  aided  in  the  maintenance  of  the  family, 
and  the  acquirement  of  the  property  which  is  possessed 
and  owned  by  the  said  Isaac,  her  husband.  The  petition 
sets  forth,  in  considerable  detail,  the  fact  of  intemperance 
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and  abuse,  of  which  she  complains,  and  concludes  with 
a  prayer  for  a  divorce  from  the  bonds  of  matrimony  and  a 
suitable  maintenance  out  of  his  estate,  of  which  a  descrip- 
tion is  set  forth  in  the  petition. 

The  respondent  appeared,  and  filed  his  answer,  denying 
the  allegiU^ions  of  intemperance  and  abuse,  on  his  part. 
TBLe  then  proceeds,  after  averring  the  due  performance  of  all 
the  marital  duties  on  his  part,  to  charge  upon  her  violence 
cf  temper  and  habitual  abuse  of  him,  so  that  if  ever  he  had 
in  any  way  abused  her,  it  was  to  defend  himself  when 
aBsailed  by  her. 

The  petition,  answer  and  evidence  in  the  case,  all  taken 
together,  present  a  long  life  scene  of  family  discord  and 
strife,  commencing  in  Ohio,  at  the  earliest  period  of  the 
recollection  of  their  oldest  child,  who  is  a  witness  in  the 
case,  of  mature  age,  and  carried  on  "  crescendo  "  imtil  the 
parties  end  in  Iowa  by  being  docketed  in  court.  The 
witnesses,  who  testify  in  the  case,  with  one  or  two  excep- 
tions, are  the  children  of  the  parties.  The  evidence  fully 
BiLStains  both  the  petition  and  the  answer. 

The  court  below  decreed  the  divorce,  as  prayed  for,  from 
the  bonds  of  matrimony,  on  the  ground  '*  that  the  par- 
ties could  not  live  together  in  peace  and  happiness,  and 
that  their  welfare  required  a  separation.  The  court,  then, 
being  advised  of  the  extent  and  value  of  the  property  of  the 
parties^  and  the  said  Isaac  Russell  desiring  that  the  said 
Polly  be  allowed  a  definite  part  of  said  property  permanently 
in  preference  to  a  periodical  claim  on  him,  decreed  that  the 
said  Polly  Eussell  have  the  following  land  in  fee  simple^ 
to  wit :  Twenty-two  acres  off  the  north  part  of  so  much  of 
the  east  half  of  the  south-west  quarter,  of  section  thirty- 
one,  township  eighty-eight,  range  three,  east  of  the  fifth 
principal  meridian,  as  lies  east  of  the  traveled  road  between 
Dubuque  and  Andrew,  and  to  be  set  off  so  as  to  include 
the  dwelling  house  and  the  spring  on  said  tract ;  but  that 
the  said  Isaac  have  the  privilege  of  access  to  the  water^ 
and  the  privilege  of  using  the  same ;  and  a^so  the  privilege 
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of  using  the  pasture  jointly,  with  her,  by  putting  two 
horses,  two  colts,  two  cows  and  two  calves  in  the  same  ; 
also  the  north-feast  quarter  of  the  south-east  quarter  of 
section  twenty-five,  in  township  eighty-seven,  north  of 
range  two,  east  of  the  fifth  principal  meridian ;  that  this  de- 
cree stand  in  lieu  of  a  deed  of  the  same  from  the  said 
Isaac  to  the  said  Polly ;  and  further,  that  the  debts  of  the 
said  Isaac,  which  were  owing  by  him  on  the  first  day  of 
the  present  term,  and  the  costs  of  this  suit  be  paid  out  of 
the  personal  property  of  said  Isaac,  and  the  remainder  of 
same  be  equally  divided  between  plaintiff  and  defend- 
ant ;  and  it  was  further  ordered  that  Jonathan  Higgins 
be,  and  he  is  appointed  a  commissioner  to  set  off  the 
land,''  &c. 

From  this  decree  of  maintenance  the  respondent,  Isaac 
Russell,  has  appealed  to  this  court.  Three  objections  are 
urged  to  the  decree  of  the  district  court. 

1.  The  alimony  allowed  to  the  complainant  by  the  dis- 
trict court,  is  unreasonable,  in  consideration  of  the  estate 
possessed  by  the  appellant. 

2.  The  district  court  allowed  and  decreed,  to  the  com- 
plainant an  estate  in  fee  simple,  in  the  lands  of  defendant, 
which  were  decreed  to  her ;  whereas  a  life  estate  only 
should  have  been  allowed  to  her,  as  maintenance. 

8.  The  decree  is  against  law  and  equity. 

There  being  no  question  raised  hei-e,  as  to  that  part  of 
the  decree  which  dissolves  the  marriage  contract  of  the 
parties,  we  will  leave  that  as  fixed  by  the  district  court, 
and  proceed  to  the  consideration  of  the  decree  of  alimony. 

The  prayer  of  the  petition  is  for  a  divorce  from  the 
bonds  of  matrimony,  and  also  for  alimony.  Having 
decreed  the  divorce  as  sought,  the  court  also  set  off  to  the* 
petitioner  a  part  of  the  respondent's  real  estate  in  fee 
simple.  This  we  think  should  not  be  done.  It  was  not 
necessary  to  her  maintenance,  that  the  title  to  the  estate 
of  the  respondent  or  any  part  of  it  should  be  transfered 
from  him  to  her.    The  courts,  in  such  cases  may  encum- 
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ber  the  real  estate  of  the  husband  by  creating  a  lien  on  it 
for  the  maintenance  of  the  wife  when  divorced  to  secnre 
it  against  his  default  by  refusing,  or  neglecting  to  pay  the 
alimony  decreed,  but  the  rights  of  realty  are  held  in  too 
much  regard  to  be  disturbed  by  a  procedure  so  summary. 
The  estate  as  to  inheritance,  would  thereby  be  diverted 
from  its  legitimate  direction.  The  only  duty  which  the 
court  had  to  perform,  was  that  of  decreeing  alimony  for 
the  support  of  the  petitioner,  during  her  life,  out  of  the 
estate  of  her  husband,  this  to  be  done  with  due  consider- 
ation  of  the  available  means  of  which  he  was  possessed, 
and  of  her  condition  in  life.  Lawrence  v.  Lawrence, 
3  Paige,  C.  R,  267. 

Alimony  is  an  allowance  for  maintenance  of  the  wife. 
It  is  not  to  be  underatood  as  involving  a  distribution  of  the 
estate  by  force  of  law.    4  Bouvier,  279-80. 

It  is  a  reasonable  charge  for  maintenance  of  the  wife, 
which  tlie  law  will  enforce  against  the  husband,  when  he 
refuses  to  support  her,  or  when  she  is  separated  from  him 
by  bis  default.  It  will  be  enforced  against  the  husband 
so  long*as  he  refuses  to  support  her,  or  the  separation  con- 
tinues; but  will  cease  upon  reconciliation  and  re-union. 
If  the  law  should  be  so  enforced  as  upon  a  prayer  for  ali- 
mony to  distribute  in  fee  simple  the  real  estate  of  the 
husband  between  him  and  the  wife,  it  might  tend  to  pro- 
mote litigation  of  this  kind,  and  render  the  proceedings 
imder  the  Code  for  divorce  not  only  an  easy  mode  of 
shaking  off  the  bonds  of  matrimony,  but  an  ingenious  and 
fashionable  way  of  acquiring  title  to  real  estate  and 
changing  the  inheritance  thereof.  We  think  that  in  every 
view  of  the  case  it  was  going  too  far  for  the  court  to 
divest  the  husband  of  the  fee  simple  title  to  any  portion 
of  his  land,  and  transfer  it  to  the  wife,  for  the  purpose  of 
giving  her  alimony.  It  is  only  a  support  of  the  wife  for 
life.  WaUingford  v.  WaUrngford^  6  Harris  and  Johnson, 
486-488 ;  Eguity  Digest  title  alimony :  Jecms  v.  JeanSj 
2  Barring,  142:   Clark  v.  Clark,  Watts  and  Serg.  86. 
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We  find  no  authority  in  a  case  of  this  kind,  for  transferring 
tlie  real  estate  of  the  husband,  in  fee  simple,  to  the  wife, 
independent  of  the  conseut  of  the  husband,  hy  tlie  act  of 
a  court.  The  most  that  will  be  done  judicially,  is  to  give 
the  wife  a  lien  on  the  real  estate  of  the  husband-  for  the 
amount  of  alimony  decreed.  Tliis  principle  is  held  in 
Frakes  v.  Browuj  2  Blackf.  295 :  Questel  v.  Questely 
Wright,  492. 

In  reviewing  this  case  upon  the  question  of  alimony,  we 
have  endeavored  by  proper  means  to  ascertain  the  condi- 
tion of  the  parties,  the  amount  and  value  of  the  property 
possessed  by  the  respondent,  which  may  be  available  in 
adjusting  the  question  before  us,  so  as  to  afford  the  parties 
a  support,  and  at  least  some  comtbit  in  separation,  of  which 
there  was  no  hope  while  living  together  with  their  liabits. 
The  decree  of  the  district  court  is  set  aside,  and  the  follow- 
ing will  be  entered  as  the  decree  of  this  court  in  the  case, 
viz: 

That  the  bonds  existing  between  said  Isaac  Bussell  and 
Polly  Kussell  be  dissolved,  and  this  court  having  considered 
the  matter  of  the  maintenance  of  the  said  Polly  Bussell, 
and  the  court  being  advised  of  the  extent  of  the  property  of 
the  parties,  and  the  said  Isaac  Bussell  desiring  that  tlie  said 
Polly  Bussell  be  allowed  a  definite  part  of  said  property  in 
preference  to  a  periodical  claim  on  the  said  Isaac  Bussell ; 
it  is  therefore  considered,  ordered,  and  decreed  by  this  courts 
that  the  said  Polly  BusseU  continue  to  hold  in  her  own 
right  the  north-east  quarter  of  the  north-east  quarter  of  sec- 
tion one,  in  township  eighty-seven,  north  of  range  two  east, 
being  the  said  land  entered  in  her  own  name.  And  it  is 
further  ordered  and  decreed  by  the  court,  that  the  said  Polly 
Bussell  have  the  following  described  land  during  her  nat- 
ural life,  to  wit :  twenty-two  acres  off  of  the  north  part  of  so 
much  of  the  east  half  of  the  south-west  quarter  of  section  81, 
township  88,  north  of  range  three  east  of  the  fifth  principal 
meridian,  as  lies  eastof  the  traveled  road  between  Dubuque 
and  Andrew,  and  to  be  set  off  so  as  to  include  the  dwelling 
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house  and  the  Bpring  on  said  tract ;  but  that  the  said  Isaac 
SoBsell  shall  have  the  privilege  of  access  to  the  water  and 
using  the  same,  and  the  privilege  of  using  the  pasture  jointly 
with  her  by  putting  two  horses  and  two  colts,  two  cows 
and  two  calves  in  the  same ;  and  that  the  said  Polly  Bus- 
sell  have  the  following  described  land  during  her  natural  lifet 
to  wit :  the  north-east  quarter  of  the  south-east  quarter  of 
section  twenty-five,  in  township  87,  north  of  range  three  east 
of  the  5th  principal  meridian  ;  and  that  this  decree  stand 
in  lieu  of  a  deed  of  the  same  from  the  said  Issac  to  the  said 
Polly.  And  it  is  further  decreed  and  ordered  by  the  court, 
that  said  Polly  Bussell  have  one  half  of  the  household  and 
kitchen  furniture.  And  it  is  further  ordered  and  decreed 
by  the  court,  that  the  debts  of  said  Isaac  Russell  which  were 
owing  by  him  on  the  first  day  of  the  October  term  of  the 
district  court  of  Dubuque  county  in  the  year  1858,  and  the 
costs  of  this  suit,  together  with  the  sum  of  thirty-five  dol- 
lars which  is  hereby  allowed  Lincoln  Clark,  Esq.,  as  his  fee 
fer  his  services  in  attending  to  this  suit  for  the  said  Polly 
Sussell,  be  paid  out  of  the  personal  property  (except  the 
household  and  kitchen  furniture)  of  the  said  Isaac  Russell, 
and  the  remainder  of  the  same  be  divided  equally  between 
the  said  Isaac  Russell  and  the  said  Polly  Russell. 

And  it  is  further  ordered  that  Jonathan  Higgins  be  and 
be  is  hereby  appointed  a  commissioner  to  set  off  said  2^ 
acres,  and  to  put  said  Polly  in  possession  of  the  same,  and 
to  ascertain  such  debts  and  costs ;  and  when  the  said  debts 
and  costs  are  ascertained,  to  sell  enough  of  the  personal 
property  (household  and  kitchen  furniture  excepted)  to  pay 
the  same  as  they  become  due,  and  then  to  divide  the  re- 
mainder equally  between  the  said  Isaac  and  the  said  Polly, 
giving  to  the  respective  parties  such  property  as  he  may 
deem  most  suitable  for  them.  And  it  is  further  ordered 
that  the  said  Jonathan  Higgins  make  report  of  his  doings 
thereon  and  file  the  same  in  the  ofllce  of  the  clerk  of  this  court. 

Decision  reversed. 

P.  Smith  and  B.  M.  SamueUj  for  appellant. 

L.  Clarh^  for  appeUee. 
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Cole  r.  Swan. 

The  pleadings  should  all  be  in,  and  the  issue  made  up,  before  the  jury  ia 

eworn. 
The  officer  having  a  jury  in  charge  should  not  speak  to  them  while  delibera* 

ting  upon  their  verdict,  except  to  ask  them  if  they  hare  agreed. 

Appeal  from  Polk  District  Court. 

Opinion  hy  Kinney,  J.  Swan  sued  Cole,  claiming  one 
thousand  dollars  damages  for  an  assault  which,  he  alleged 
in  his  petition,  Cole  conmiitted  upon  his  person.  Answer 
filed,  and  on  the  fifth  day  of  the  tenn  a  jury  was  empan- 
neled  and  sworn  to  try  the  issue  between  the  parties. 
The  following  day  plaintiff  asked  leave  to  file  a  replication 
to  the  defendant's  answer.  This  was  objected  to  by  de^ 
fendant,  but  the  court  overruled  the  objection,  and  per- 
mitted the  replication  to  be  filed.  To  this  ruling  the 
defendant  excepted.  This  was  error  in  the  court  The 
pleadings  should  all  be  in,  and  the  issue  made  up  before 
the  jury  is  sworn.  The  jury  was  sworn  to  try  the  issue ; 
but  if  a  different  issue  is  made  after  the  oath  is  adminis- 
tered, and  the  jury  permitted  to  try  that  issue,  as  was  the 
case  in  this  instance,  it  is  clear  that  they  are  trying  a  dif- 
ferent issue,  from  the  one  they  were  selected  and  sworn  to 
try.  Such  a  practice  would  lead  to  the  greatest  possible 
confusion  and  injustice. 

By  the  Code,  all  allegations  in  the  pleadings  not  responded 
to  are  to  be  taken  as  true.  Hence  all  new  matter  set 
up  in  the  answer  of  the  defendant,  as  it  was  not  replied  to 
by  the  plaintiff,  the  party  had  a  right  to  insist;  before  the 
jury;  was  confessed.  But  the  court  by  permitting  the 
replication  to  be  filed  aftei^  the  jury  were  sworn,  deprived 
the  defendant  of  that  advantage,  changed  the  issue,  and 
made  up  a  different  one  on  the  pleadings,  than  the  case  on 
trial.    The  jury  returned  a  verdict  for  the  plaintiff;  where- 
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upon  the  defendant  filed  a  motion  in  arrest  of  judgment  and 
for  a  new  tiial. 

Among  other  reasons  assigned  for  a  new  trial  is  this : 
"Beconde,  the  deputy  sheriff  and  bailiff,  informed  the 
jury  that  they  would  be  kept  by  the  court  from  Saturday 
evening  until  Monday  morning  without  anything  to  eat, 
Tinless  they  would  agree  upon  their  verdict ;  and  that  in 
consequence  of  this,  one  of  the  jury  consented  that  a  ver- 
dict might  be  returned." 

The  facts  contained  in  this  part  of  the  motion  are  fully 
sustained  by  the  affidavit  of  the  deputy  sheriff  and  two  of 
the  jurors.  §  1810  of  the  Code  permits  affidavits  of  jurors 
to  be  used  in  support  of  a  motion  for  a  new  trial.  The 
court  very  improperly  overruled  this  motion.  OflBcers 
having  a  jury  in  charge  while  they  are  deliberating  upon 
their  verdict  should  never  speak  to  them,  except  to  ask 
them  whether  they  have  agreed.  Any  conversation  by  the 
officer  ought  to  subject  him  to  severe  punishment  by  tlie 
court;  and  any  verdict  returned  after  such  conversation, 
whether  it  had  any  influence  or  not  in  producing  the  ver- 
dict, ought  to  be  set  aside  the  moment  the  fact  comes  to  the 
knowledge  of  the  court.  Although  a  juror  might  swear 
that  in  making  up  liis  verdict  he  was  uninfluenced  by  the 
remarks  made  by  the  officer,  yet  he  may  be  mistaken.  It 
is  the  right  of  the  party  to  have  a  verdict  which  is  the  result 
of  an  uninterrupted  and  unprejudiced  deliberation. 

The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment,  and  for  a  new  trial. 

Judgment  reversed  and  trial  de  novo  awarded. 

Casady  and  Tidwiclcj  for  appellant. 

Bates  and  Jeioett^  for  appellee. 

Vol.  IV. 4 
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Where  R.  undertook  to  adTsnce  sufficient  money  to  satisfj  two  judgments 
against  H.,  and  as  security  for  such  advance  and  twenty  per  cent,  interest^ 
it  was  arranged  that  R.  should  bid  off  the  land  under  execution  in  his  own 
name,  and  receive  the  rents  therefrom,  and  when  the  rents  received 
amounted  to  more  than  enough,  to  refund  the  money  advanced  and  twenty 
per  cent  interest :  held  that  the  transaction  shows  an  intention  to  create 
and  secure  an  indebtedness  from  R.  to  M.,  and  that  the  sheriff's  deed  to  R. 
should  be  regarded  as  a  mortgage  which  was  satisfied  by  the  rents  collected. 

Oral  evidence  not  admissible  to  contradict  or  vary  a  written  instrument,  but 
under  the  exception  to  this  rule,  it  may  be  diown  by  extraneous  proof 
that  a  deed,  absolute  on  its  &oe,  was  intended  as  a  mortgage. 

In  Equity.    Appeal  from  De%  Moines  Diitrict  Court 

Opinion  hy  Greene,  J.  Bill  to  set  aside  an  execution 
sale.  From  the  pleadings  and  evidence  in  the  case,  we 
r^ard  the  following  &cts  as  proved  :  In  October,  1840, 
John  Hargrave  and  wife,  for  the  use  of  David  Hendershot, 
recovered  a  judgment  against  the  complainant,  McMahan, 
for  $110 16 ;  and  in  October,  1841,  Amos  Ladd  recoyered  a 
judgment  against  him  for  $116  62.  In  May,  1844,  lot  864 
in  the  city  of  Burliugton  was  sold  to  Boberts  to  pay  the 
judgment  in  favor  of  Ladd.  Prior  to  the  sale,  there 
was  an  agreement  between  McUahan  and  Boberts  by 
which  Boberts  andertook  to  advance  sufficient  money  to 
satisfy  the  Ladd  and  Hendershot  judgments,  and  to  take 
the  title  to  the  lot  as  security  for  the  money  advanced,  and 
twenty  per  cent,  interest  Boberts  was  to  have  immediate 
possession  of  the  land  and  receive  the  rents  and  profits, 
in  consideration  of  this  agreement  and  the  undertakii^ 
of  Boberts  to  pay  off  both  judgments,  Hendershot,  who 
stood  ready  to  pay  the  amount  of  both  judgments  for 
the  lots,  was  prevailed  upon  not  to  bid.  After  the  said 
Boberts  requested  delay  in  the  payment  of  the  Hendershot 
judgment  un^  he  obtained  the  i^eriff's  deed.    Bij[;  after 
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obtaining  the  deed,  he  refused  to  pay  the  judgment,  and 
refused  to  execute  writings  to  McMahan  to  deed  the  lot  on 
his  payment  of  the  money  advanced.  The  rents  and  prof- 
its received  hy  Eoberts  amounted  to  more  than  he  had 
advanced  in  the  purchase  ot*  the  lot.  On  this  state  of  facts 
the  court  below  found  for  complainant ;  and  the  defendant 
now  seeks  to  reverse  the  decree. 

On  a  careful  examination  of  the  biU,  answer  and  deposi- 
tions, we  can  discover  no  good  reason  for  disturbing  the 
decree. 

The  entire  transaction  shows  an  intention  to  create  and 
mcure  a  debt  from  McMahan  to  Eoberts.  The  purchase 
was  made  in  Roberts'  name,  for  the  purpose  of  securing 
the  debt.  The  deed  under  this  contract  amounted  to  noth- 
ing more  than  a  mortgage.  Boberts,  as  mortgagee  and  as 
trustee  of  McMahan,  received  full  payment  of  his  debts  in 
the  rents  and  profits  collected  by  him  from  the  mortgaged 
premises. 

It  is  true,  as  insisted,  that  if  we  were  to  follow  the  deed 
alone  in  this  case,  we  €ould  not  otherwise  regard  the  trans- 
action than  as  a  bona  fide  sale.  And  it  is  equally  true,  as 
a  general  rule,  that  oral  evidence  is  not  admissible  to  con- 
tradict, vary  or  add  to  a  written  instrument.  But  in  equitj 
there  are  exceptions  to  this  rule.  To  declare  that  to  be  a 
sale,  which  was  really  intended  as  a  mortgage,  is  in  equity  a 
fraud  so  repugnant  that  it  cannot  be  sanctioned  under  the 
most  imposing  and  formal  deeds  of  conveyance.  To  expose 
this  fraud,  and  to  advise  the  oourt  of  the  true  character  of 
the  contract,  and  the  real  intention  of  the  parties,  extrane- 
ous evidence  is  clearly  admissible,  both  upon  principle  and 
authority. 

The  authorities  upon  this  point  are  numerous.  Conway 
V.  Alexander^  7  Cranch.,  238 ;  Prince  v.  Bearden^  1  A.  K. 
Mareh.,  170 ;  Oldham  v.  HdOey,  2  J.  J.  Marsh.,  112 ;  Whiir 
tick  V.  Kane^  1  Paige,  202  ;  Taylor  v.  Luther^  3  Sumner, 
282 ;  Flagg  v.  2fo»n,  il.,  638  ;  2  Halsted,'  102 ;  6  GilL 
and  John.,  276 ;  15  Conn.,  57* ;    Wright  v.  Bates,  13 
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Venn.,  341 ;  Strong  v.  Glasgowy  2  Mur.,  289  ;  UnsseU  v- 
Southardj  12  Howard,  139. 

The  refusal  of  Koberts  to  pay  off  the  Henderahot  judg- 
ment, and  to  give  McMahan  an  obligation  to  re-deed  the 
lot  agreeable  to  contract,  and  his  avowed  determination  to 
convert  that  into  an  absolute  sale  which  was  intended  by 
the  parties  to  be  nothing  more  than  a  security  for  a  loan, 
were  obviously  fraudulent  acts,  which  in  equity  justified 
the  admission  of  oral  evidence ;  and  indeed  rendered  it 
necessary,  in  order  to  sliow  the  true  state  of  the  transaction. 

We  think  the  evidence  in  the  case  amply  proves  the  facts 
as  we  have  stated  them,  and  shows  furtlier  that  the  consider- 
ation paid  by  Roberts  was  grossly  inadequate — ^n9t  one-fifth 
of  the  real  value.  This  gives  weight  to  the  conclusion  that 
the  relation  of  debtor  and  creditor  was  alone  contemplated 
by  the  parties. 

Decree  affirmed. 


M.  D.  Browning y  for  appellant. 

J.  C.  Hall  and  IT.  W.  Starr,  for  appellee. 


IIawley  V,  Wardk. 

Where  the  payee  was  entitled  to  a  mechanics'  lion  on  a  piomissoiy  note,  he 
does  not  waive  or  forfeit  his  lien  hy  endomng  the  note  and  leaving  it  far 
a  time  with  a  third  party  a»  collateral  or  otherwise,  unless  it  appear  that 
he  actually  transferred  all  right  to  tlie  note. 

A  mere  attempt  to  negotiate  a  note  on  which  a  lien  might  be  established 
does  not  amoimt  to  a  waiver  of  such  lien. 

Appeal  from  Muscatine  District  Court. 
Opinion  hy  Williams,  C.  J.    Cyrus  Hawley  instituted 
his  action  against  J.  C.  B.  Warde  for  $624  91,  and  claimed 
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that  for  this  amount  ho  was  entitled  to  judgment,  and  also 
a  mechanics'  lien  by  virtue  of  the  provision  of  the  Code, 
p.  154,  §  981,  which  is  as  follows  : 

^'  Every  person  who  by  virtue  of  a  contract  with  the  owner 
of  a  piece  of  land,  performs  work  or  furnishes  material 
for  any  building,  and  which  material  is  used  in  the  erection 
or  reparation  thereof,  has  a  lien  upon  the  lands,  includiug 
the  building  with  its  appurtenances,  for  the  amount  due 
him  for  work  or  material,  against  all  persons  except  incum- 
brancers by  judgment  rendered,  and  by  instrument  recorded, 
before  the  commencement  of  the  wor^  or  the  furnishing  of 
the  material." 

Plaintiff  obtained  judgment  in  the  district  court  for 
$624  91,  the  snm  claimed  as  due  to  him  from  the  defendant* 
The  court  however  decided  that  he  was  not  entitled  to  a 
mechanics'  lien  for  more  than  $324  91.  For  this  amount  a 
lien  was  allowed  under  the  statute,  as  prayed  for,  on  lots  one 
and  two  in  block  forty  in  the  city  of  Muscatine,  with  the 
house  for  the  building  of  which  the  materials  had  been  fiir- 
nisbed.  The  cause  was  tried  at  the  May  term,  1853.  The 
plaintiff*  appeals  from  the  decision  of  the  district  court  re- 
fdsing  to  adjudge  him  a  mechanics'  lien  for  the  whole  amount 
of  the  indebtedness  fonnd  in  his  favor. 

The  bill  of  exceptions  presents  but  one  question  upon  the 
ruling  of  the  court  below.  The  facts  and  the  judgment  in 
the.  case  appear  in  the  bill  of  exceptions,  and  are  as  fol- 
lows :  "  The  trial  by  jury  being  waived  by  the  parties,  and 
the  cause  submitted  to  the  conrt,  the  following  facts  of  testi- 
mony in  the  case  are  found  :  '  That  the  plaintiff',  under 
written  contract  with  defendant,  agreed  to  furnish  a  large 
quantity  of  bricks  to  be  used  in  the  erection  of  the  house 
described  in  plaintiff"'s  petition,  which  were  of  the  value  of 
$724  91 ;  that  the  sumof  ?50  00  had  been  jmidto  plaintiff^, 
leaving  a  balance  of  *674  91 ;  that  defendant  Warde  had 
executed  his  promissory  note  to  plaintiff  for  the  sum  of  $350, 
and  that  the  plaintiff  endorsed  this  note  in  blank,  and  loft 
it  with  the  house  of  Hatch  &  Co.,  with  whom  he  dealt ; 
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that  receipts  were  passed  between  Warde  and  plaintiflF; 
that  after  the  note  had  been  in  the  hands  of  Hatch  for  two 
or  three  days,  the  plaintiff,  npon  consultation  with  his  attor- 
ney, took  up  the  note  from  Hatch  and  carried  it  back  to 
Warde,  to  whom  it  was  delivered,  and  who  then  gave  back 
a  receipt  to  plaintiff,  and  also  a  note  for  seven  thousand 
bricks,  and  expressed  his  desire  that  the  claim  of  plaintiff 
should  operate  as  a  mechanics'  lien  upon  his  house.' " 

Thereupon  the  court  below  decreed  that  "  although  the 
taking  of  the  note  for  the  work  and  labor  done,  or  materials 
furnished  for  the  erection  of  the  house,  would  not  of  itself 
be  a  waiver  of  the  mechanics'  lien,  the  negotiation  of  that 
note,  or  an  attempt  to  do  so  by  endorsing  it  and  throwing  it 
into  the  money  market,  though  he  should  fail  for  want  of 
purchasers,  would  amount  to  such  waiver.  The  intention 
to  abandon  the  security  given  by  the  law  is  as  complete  as 
if  he  had  succeeded  in  finding  buyers,  and  the  waiver  is 
complete."  The  court  also  decided  that  as  plaintiff*  had 
thus  parted  with  his  lien,  he  could  not  by  any  agreement 
between  him  and  the  defendant  revive  it.  Tlie  error 
assigned  here  is  as  to  this  ruling  of  the  district  court. 

We  find  two  objections  to  the  adjudication  of  this  case 
by  the  district  court  as  presented  by  the  bill  of  exceptions. 
In  the  first  place  the  facts  of  the  endorsement  of  the  note 
and  leaving  it  with  Hatch  &  Co.,  do  not  show  that  Haw- 
ley had  parted  with  it  by  actually  negotiating  it.  The 
bill  of  exceptions  shows  that  it  had  been  ^^le/t  with 
Hatch  &  Co.,  for  two  or  three  days  with  a  blank  endoi-se- 
ment  on  it,"  and  then  taken  back,  and  returned  to  Warde, 
and  a  receipt  taken,  &c.  It  does  not  appear  from  the 
evidence  what  was  the  pui'pose  for  which  the  note  was 
left  with  Hatch  &  Co.,  but  it  is  manifest  that  it  was  not 
actually  disposed  of,  so  as  to  pass  from  the  ownership  or 
control  of  Hawley,  and  that  he  returned  it  to  Warde  who 
lifted  it,  and  thereby  left  Hawley  to  his  lien  on  the  original 
contract.  To  give  this  the  effect  of  a  complete  and  legal 
transfer  of  the  note  so  as  to  visit  the  consequences  thereof 
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on  the  plaintiff,  by  taking  from  him  the  benefit  of  his  lien, 
was,  we  think,  not  justifiable.  It  was  at  most  nothing 
more  tlian  an  attempt  to  render  the  note  available  for 
some  purpose — ^what  that  was,  does  not  appear  in  evi- 
dence. For  aught  we  know  it  might  have  been  temporarily 
deposited  to  operate  collaterally  in  some  business  trans- 
action with  Hatch  &  Co.  But  it  is  enough  that  the 
evidence  shows  that  he  did  not  actually  part  with  it. 

Also,  we  think,  that  the  court  below  went  too  far,  when 
it  held  that  a  mere  attempt  to  negotiate  a  note  which  had 
been  given  upon  a  contract  for  materials  used  in  the  erec- 
tion of  a  building,  operated  as  a  waiver  of  the  right  of  the 
party  to  a  mechanics'  lien.  The  court  have  held  that 
when  the  contracting  party  takes  other  and  different 
security  for  his  debt,  or  when  he  transfers  the  debt  for 
any  consideration  to  another  person,  the  lien  given  by  the 
statute  will  be  lost.  We  are  not  informed  of  any  decision 
made  heretofore,  which  has  gone  so  far  as  to  declare  the 
lien  waived  by  a  mere  offer  or  attempt  to  negotiate  or 
part  with  a  note  of  this  kind. 

This  doctrine  is  sustained  by  Chraham  v.  Holt^  4  B. 
Monroe,  61,  cited  in  2  IT.  S.  Equity  Digest,  232,  §  25. 

There  is  therefore  error  in  the  judgment.  It  is  ordered 
that  plaintiff  have  a  mechanics'  lien  on  the  property 
described  in  his  petition  for  the  sum  of  $674  91  and  costs, 
as  prayed  for  in  the  petition. 

Judgment  reversed. 

8.  Whicker y  for  appellant. 

W.  Q.  Woodward  and  K  0^  Conner^  for  appellee. 
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Jones  v.  Bentox. 

The  compenbation  of  a  school  fund  comraLssioncr,  under  the  Code,  $  1174, 
was  allowed  by  the  clerk,  sheriff  and  attorney,  at  five  hundred  doUai-s  per 
annum,  but  the  superintendent  of  public  instruction  refused  to  approve 
the  allowance  for  more  than  lour  hundred  dollars  per  annum  :  held  that 
the  superintendent  was  authorised  thus  to  limit  and  define  his  approval  of 
the  allowance. 

Appeal  from  Jefferson  District  Court. 

Opinion  by  Kinney,  J.  This  was  an  amicable  suit 
entered  into  by  the  plaintiff  as  school  fund  commissioner  of 
Jefferson  county,  and  the  defendant  as  superintendent  of 
public  instruction  for  the  state  of  Iowa.  It  appears  that 
the  plaintiff  was  school  fund  commissioner  for  the  county 
of  Jefferson  for  the  years  1861  and  1852.  He  was  allowed 
J600  00  salary  for  each  year,  by  the  clerk  of  the  district 
court,  sheriff  and  prosecuting  attorney.  Each  of  these  allow- 
ances was  alHrmed  by  the  superintendent,  with  a  reduction 
of  one  hundred  dollars  for  each  year.  The  county  officars 
refused  to  assent  to  the  reduction,  and  the  superintendent 
refused  to  affirm  the  whole  amount  allowed.  The  question 
submitted  to  the  court  below  was,  whether  Jones  was  enti- 
tled to  receive  the  two  hundred  dollars,  so  reduced  by  the 
superintendent  from  the  amount  allowed  by  the  county  offi- 
cers. The  court  decided  that  he  was  not  entitled  to  this 
amount,  and  gave  judgment  against  him.  From  that  he 
appeals  to  this  court,  and  contends  that  the  allowance  so 
made  by  the  clerk,  prosecuting  attorney  and  sheriff,  was  a 
reasonable  allowance ;  that  said  superintendent  has  no 
right,  by  law,  to  reduce  the  salary  so  fixed,  but  that  bis 
authority  only  extends  to  approving  or  disapproving  the 
allowance  so  made.  The  decision  of  this  question  dependg 
upon  the  construction  to  be  given  to  section  1174  of  the 
Code. 
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"The  fund  commissioners,  from  and  after  the  first  day  of 
April,  1851,  shall  receive  such  annual  compensation  for 
their  ser^'ice8  and  contingent  expenses  for  books,  postage 
and  stationery,  as  may  be  allowed  by  the  clerk  of  the  dis- 
trict court,  sheriif  and  prosecuting  attorney,  and  approved 
by  the  superintendent  cf  public  instruction,  to  be  paid  out 
of  the  school  fund." 

lias  the  eiiperintendent,  under  this  section,  the  power  to 
apjprove  so  much  of  said  allowance  as  he  shall  deem  rea- 
sonable, and  disapprove  the  balance  ;  or  must  he  approve  it 
as  an  entirety,  or  reject  it  as  such  ?  If  the  latter  construction 
prevails,  then  it  would  be  in  the  power  of  the  superinten- 
dent, and  it  would  be  his  duty,  in  case  the  allowance  was 
too  much,  to  reject  the  same  unconditionally,  which  would 
have  the  effect  to  keep  the  fund  commissioners  out  of  an 
amount  to  which  they  might  be  justly  entitled.  If,  in  the 
case  before  us,  the  superintendent  had  disallowed  the  whole 
amount,  what  remedy  would  or  could  the  commissioner 
have  ?  Certainly  none  by  mandamics,  if  the  position  as- 
sumed be  correct ;  because  the  superintendent  had  acted, 
and,  as  counsel  contend,  acted  according  to  law.  Suppose 
he  allowed  the  whole,  then  he  was  but  a  mere  machine  to 
approve  what  others  had  done,  without  exercising  any  dis- 
cretion or  judgment  of  his  own.  If  the  construction  con- 
tended for  by  plaintiff  be  correct,  then  the  superintendent 
must  either  reject  or  ajpprove  the  whole.  By  doing  the 
former,  he  necessarily  becomes  the  unwilling  instrument  in 
the  hands  of  the  law,  in  preventing  the  commissioner  from 
obtaining  any  pay,  when  in  his  opinion  the  allowance  is  too 
much  ;  and  in  doing  the  latter,  he  but  adopts,  without  any 
discretion  of  his  own,  the  action  of  the  county  officers.  It 
seems  to  us  that  such  was  not  the  intention  of  the  legislature. 
The  superintendent  is  the  guardian  of  the  school  fund.  In 
him  is  confided  the  common  school  interests  of  the  state. 
He  is  supposed  to  be  well  acquainted  with  the  affairs  of 
the  subordinate  school  officers,  and  what  would  be  a  rea- 
sonable compensation  to  each  fund  commissioner.  The  ac- 
4* 
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tion  of  the  county  officers  for  this  purpose  is  advisory; 
they  agree  upon  the  allowance,  and  report  to  him.  It  is 
then  for  him  to  allow  so  much  of  this  amount  as  in  his 
opinion  will  be  a  proper  compensation.  The  amount  thus 
approved,  whether  concurred  in  by  the  county  officers  or 
not,  is  the  amount  to  which  the  fund  commissioner  is  enti- 
tled. This  is  what  we  understand  to  be  the  meaning  of  the 
word  "  approved  "  in  the  section  of  the  Code  cited,  and  the 
authority  conferred  upon  the  superintendent. 

Judgment  affirmed. 

William  Penn  Clarlcy  for  appellant. 

Stable  and  Ach^son,  for  appellee. 


Nichols  v.  Burlinoton  and  Louisa  OotrNTv  Plank  Koad  Co. 

The  notice  provided  by  the  Code  not  a  "process,"  and  need  not  be  in  the 
style  of  "the  State  of  Iowa." 

When  the  notice  informs  defendant  that  the  petition  is  to  be  filed  "in  the 
office  of  the  clerk  of  the  district  court  of  Des  Moines  county,"  it  suffi- 
ciently designates  the  court  before  which  the  proceeding  is  commenced. 

Where  a  party  subscribed  to  the  stock  of  a  plank  road  upon  other  conditions 
than  those  named  in  the  articles  of  incorporation,  and  subsequently  paid 
five  per  c^nt.,  which  was  accepted  by  tlio  company  :  held  that  the  transac- 
tion shows  concurrence  in  those  new  conditions  and  creates  mutuality. 

Under  the  articles  of  incorporation,  the  Burlington  and  Louisa  county  plank 
road  company  was  authorised  to  commence  business  and  caU  for  install- 
ment on  stock  as  soon  as  five  thousand  dollars  was  subscribed.  * 

A  general  notice  to  stockholdei-s  is  sufficient  notice  to  those  who  subscribed 
conditionally. 

Appeal  from  Des  Moines  District  Court 

Opinion  hy  Grbbnb,  J.    This  suit  was  comni2nced  by 
the  Burlington  and  Louisa  County  Plank  Eoad  Company 
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against  Joaiafa  2^ichoIs  for  installments  dae  on  a  subscrip- 
tion of  three  sbaree  to  the  stock  of  the  company.  The  <ie> 
fendant  answered  that  the  stock  was  conditionally  subscribed 
by  him,  and  that  the  condition  had  not  been  performed. 
Upon  this  fact  issue  was  joined,  and  the  court  tbund  for  the 
plaintii^ 

1.  It  is  objected  that  the  court  refused  to  dismiss  the  pro- 
ceedings on  the  ground  of  defective  notice.  The  first  defect 
VTgod  is  that  the  notice  does  not  run  in  the  name  of  the 
state  of  Iowa,  as  required  by  the  constitution.  This  court 
has  decided  in  former  cases  that  the  notice  provided  by  the 
Code  is  not  a  "  process,"  as  contemplated  by  the  constitu- 
tion, and  that  it  need  not  be  in  "  the  style  "  of  "  the  State 
of  Iowa." 

The  second  defect  urged  is  that  ^  the  notice  is  too  in- 
definite as  to  what  court  he  is  cited  to  attend.'^  The  notice 
informs  defendant  that  the  petition  was  to  be  filed  ^^  in  the 
office  of  the  clerk  of  the  district  court  of  Des  Moines  coun- 
ty."   This  we  think  was  sufficiently  descriptive  of  the  court. 

%  It  is  urged  that  the  subscription  was  made  upon  other 
conditions  than  those  named  in  the  articles  of  incorporation, 
and  that  therefore  the  subscription  was  invalid  for  want  of 
mutuality.  But  it  appears  that  five  per  cent,  was  paid  by 
Nichols  and  accepted  by  the  company.  This  shows  a 
sufficient  concurrence  in  those  new  conditions]  to  create 
mutuality. 

3.  It  is  claimed  that  as  the  capital  stock  of  the  company 
is  &xed  by  the  articles  at  (60,000,  assessments  could  not  be 
made,  nor  installments  demanded,  till  the  whole  amount 
was  subscribed.  If  there  was  any  such  restriction  in  the 
articles,  either  expressed  or  implied,  the  proposition  would 
be  correct ;  but  on  the  contrary  they  clearly  contemplate 
the  commencement  of  business  as  soon  as  five  thousand  dol- 
lars in  stock  is  subscribed  .After  the  J5,000  was  subscribed 
they  had  a  right  to  call  for  installments  in  the  manner 
pointed  out  by  the  articles  of  incorporation. 

4.  It  is  assumed  that  as  the  subscription  was  accompanied 
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with  a  special  condition  that  the  amount  subscribed  should 
be  expended  upon  a  particular  portion  of  the  work,  that  a 
general  notice  to  stockholders,  such  as  the  articles  required, 
would  not  be  sufficient  in  Nichols'  ccse,  unless  it  stated  that 
the  money  was  wanted  for  the  specific  object  stated  in  hie 
conditions. 

This  conditional  subscription  did  not  require  any  change 
in  the  articles  ot  incorporation  in  giving  notice  of  install- 
ments required.  It  merely  required  the  amount  to  be 
expended  in  a  particular  way,  and  hence  the  usual  notice 
is  all  that  could  be  required. 

The  evidence  in  the  case  shows  that  the  amount  expended 
by  the  company  in  the  manner  required  by  the  conditional 
subscription  gi'eatly  exceeded  the  amount  paid  by  conditional 
subscribers.  This  showed  that  the  company  were  comply- 
ing with  those  conditions,  and  were  entitled  to  the  install- 
ments due  on  the  stock  subscribed.  It  was  not  necessary 
that  the  company  should  set  apart  the  specific  funds  from 
the  conditional  stock  for  the  performance  of  the  conditions. 
It  was  only  necessary  for  them  to  expend  the  amount  in  the 
way  required,  and  not  necessary  to  expend  the  identical 
money  received  on  conditional  stock  in  that  way.  Surely 
the  defendant  has  no  right  to  object  that  the  company  first 
advanced  their  own  money  for  the  improvement  he  required, 
before  calling  upon  him  to  pay  for  the  stock  he  had  sub- 
scribed for  that  object.  Upon  this  and  all  other  points  in 
the  case  we  think  the  court  below  ruled  correctly. 

Judgment  affirmed. 

JU.  D.  B/'owaing^  for  appellant. 

e/.  C.  Hall  and  T.  D.  Crockevy  for  appellee. 
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AeMSTRONO  V.  PlEKSON. 

In  au  action  of  right,  the  plair.tifT  cannot  recover  unlms  he  Hhov.'H  t)iat  the 

gi-antor,  in  the  deed  to  him  had  title. 
In  an  action  of  right  or  ejectment,  the  plaintiff  must  nly  on  the  strc.ii^tli  of 

his  own  title. 

Appeal  from  De^  Moines  District  Court, 

Opinion  hy  Williams,  C.  J.  John  Pierson  commenced 
hifi  action  of  right  against  B.  C.  Armstrong  in  tlie  district 
court  of  Desmoines  county,  for  the  recovery  of  the  pos- 
session of  lots  number  twenty-eight,  (28)  twenty-nine,  (20) 
thirty,  (30)  thirty-one,  (31)  thirty-two,  (32)  and  thirty-three, 
(33)  all  in  Peasley's  addition  to  the  city  of  Burlington,  in 
said  county.  He  claimed  fee  simple  title  thereto,  in  him- 
self. He  also  claimed  damages  for  the  detention,  use  and 
occupation  thereof,  one  thousand  dollars. 

The  defendant,  Annsti'ong,  appeared  and  filed  his 
answer,  denying  plaintiff's  right  to  the  possession  of  the 
lots,  and  denied  tliat  the  plaintiff  was  the  owner  of  the 
lota  in  fee  simple ;  and  also  denied  that  he  was  entitled  to 
damages  for  tlie  use,  occupancy  and  detention,  thereof. 
He  also  averred  in  his  answer  that  he  had  and  held  the 
possession  of  the  lots  in  question,  by  virtue  of  a  title  bond 
executed  by  the  plaintiff  to  him,  for  the  lots  on  a  pur- 
chase thereof,  which  bond  was  made  and  dated  on  the 
18th  day  of  June,  1851,  under  which  he  went  into  pos- 
•  session  of  the  premises  and  made  valuable  improvements 
thereon.  He  further  averred  in  his  answer  that  the 
plaintiff  having  a  judgment  in  said  court  against  him,  the 
defendant  caused  an  execution  thereon  to  be  issued,  and 
levied  on  said  premises  as  the  property*  of  said  defendant, 
by  virtue  of  which  the  said  lots  were  sold  by  the  sheriff 
of  said  county;  and  being  so  sold  were  purchased,  as  the 
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property  of  defendant,  by  plaintiff;  that  from  the  time 
of  said  Bale  the  defendant  had  one  year  to  redeem  said 
lotB,  and  that  the  time  of  redemption  had  not  then 
expired,  and  therefore  no  title  by  virtue  of  said  sale  was 
vested  in  the  plaintiff  to  said  lots;  that  plaintiff  was 
thereby  estopped,  &c.  The  plaintiff  filed  his  replication 
denying  the  answer  of  the  defendant.  The  cause  by  con- 
seiit  was  submitted  to  the  court  without  the  intervention 
of  a  jury  upon  the  issue  joined.  The  court  found  the 
issue  for  the  plaintiff,  and  judgment  was  accordingly 
entered.  The  title  to  the  lots  in  question  was  decided  to 
be  in  the  plaintiff,  with  the  costs  of  suit  to  be  paid  by 
detendant.  A  bill  of  exceptions  to  the  proceedings  was 
taken  by  defendant,  and  an  appeal  to  this  court. 

By  the  bill  of  exceptions  it  appears  that  the  only  evi- 
dence which  was  offered  by  the  plaintiff  to  sustain  the 
issue  on  his  part  was  the  deed  of  conveyance  made,  exe- 
cuted and  recorded  by  Francis  J.  C.  ISJeasley  and  Mary  E. 
Peasley  his  wife,  to  John  Pierson,  senior,  for  the  lots  in 
dispute,  dated  May  1, 1851,  acknowledged  the  same  day, 
and  recorded  May  3, 1851,  in  deed  book  No.  16,  page  111. 
Here  the  plaintiff  rested  his  cause.  The  defendant  gave 
no  evidence  on  his  part.  Thereupon  the  judgment  of  the 
court  was  entered  for  the  plaintiff. 

This  jmdgment  must  be  reversed.  The  answer  of  the, 
defendant,  in  the  most  direct  terms,  denied  the  title  of  the 
plaintiff  to  the  lots  in  dispute.  He  stood  secure,  in  his  pos- 
session of  the  premises,  until  the  plaintiff,  by  proof  of  a 
good  title,  showed  his  right  thereto.  After  proving  the 
purchase  of  the  lots,  by  himself,  from  Peasley  and  wife, 
it  was  necessary  to  show  a  good  legal  title  to  them  in 
Peasley  and  wife,  as  vendors,  under  whom  he  claimed  by 
deed.  If  the  title  of  Peasley  and  wife  was  defective  in 
law,  so  was  his,  being  derived  from  them.  Be  should  have 
shown  a  good  title  in  himself  by  legal  derivation  from  the 
government,  as  the  source.  It  has  been  so  often  decided  that, 
in  an  action  of  ejectment  and  right,  for  the  recovery  of  the 
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poseesfiion  of  real  estate,  the  plaintiff  must  rely  on  a  good 
title  in  himself,  and  not  on  the  weakness  of  the  title  of  a 
defendant  who  is  in  possession,  that  we  deem  it  snperflnona 
to  adduce  authorities  on  the  subject  As  we  find  nothing 
in  the  pleadings  which  defeats  the  right  of  the  defendant 
to  the  benefit  of  this  principle  of  law,  and  as  it  disposes  of 
the  whole  case,  it  is  munecessary  to  discuss  any  other  points 
presented  by  the  issues.  As  the  case  stands,  judgment 
should  have  been  for  the  defendant. 

Judgment  reversed. 

J.  C.  Hall  and  D.  Rorar^  for  appellant. 

Starr  and  PTielps^  for  appellee. 


Ckeal  v.  CriY  OF  Keokck. 

The  city  of  Keokuk  is  authorised  bj  its  charter  to  e^Ubliah  and  regulate  the 

grade  of  atreeta. 
A  city  authorised  to  establish  and  regulate  the  grade  of  streets,  is  not  liable 

for  damages  growing  out  of  the  proper  exercise  of  that  authority. 
The  power  to  regulate  Yhe  grade  of  streets  comprises  the  power  to  change 

tbe  grade,  without  incurring  liabilitT  for  the  prudent  exercise  of  that  power. 

.  Appeal  from  Lee  District  Court 

Opinion  by  ISkz^HET,  J.  The  plaintiff  filed  his  petition, 
claiming  three  hundred  dollars  damages  for  being  com- 
pelled to  raise  his  brick  store  house,  in  block  twenty-eight, 
in  the  city  of  Keokuk,  in  order  to  suit  the  grade  of  Main 
street)  as  established  by  the  city  council.  He  alleges  that 
he  was  subjected  to  the  above  damages  in  consequence  of  a 
change  in  tiie  grade  made  by  the  city  after  he  had  built  his 
store  house,  and  by  which  he  was  goTemed  in  the  erection 
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of  said  building.  To  this  the  defendant  answered  that  the 
city  was  not  liable  to  pay  any  damages  that  the  plaintiff 
indirectly  or  consequentially  sustained  by  reason  of  the 
establishment  of  any  grade  on  Main  street,  or  any  change  of 
the  same.  The  city  denies  all  plaintitt' 's  allegations,  claims 
the  power  to  make  proper  grades  of  the  streets,  or  make 
discreet  changes  of  the  same,  to  suit  the  public  good  or  con- 
venience, and  this  without  liability.  If  any  grade  has  been 
established  or  changed,  as  alleged,  defendant  insists  that 
the  same  was  done  under  the  charter  of  the  city  of  Keokuk, 
and  by  virtue  of  the  action  of  the  city  council  of  said  city, 
all  in  pursuance  of  the  authority  delegated  in  said  charter. 
The  defendant  denies  all  liability,  and  contends  that  the 
power  to  establish  and  regulate  grades  has  been  clearly 
delegated  and  prudently  exercised.  To  this  answer  the 
plaintiff  demurred  for  the  following  cause :  That  the  defen- 
dant, by  law,  is  liable  for  damages  which  are  the  natural 
and  usual  consequences  of  establishing  a  grade  of  the 
Btreet,  and  also  for  changing  an  established  grade. 

This  demurrer  was  overruled  by  the  court  below.  This  it 
is  contended  by  the  plaintiff  is  error. 

The  questions  presented  by  the  record  were  argued  at 
length,  and  with  much  ability.  Most  of  the  cities  in  Iowa, 
on  the  Mississippi  river,  being  deeply  interested  in  the  result 
of  this  decision,  its  importance  has  been  fully  felt  by  the 
court,  the  case  has  been  held  under  advisement,  and  the 
authorities  examined  with  much  care.  Two  questions  are 
raised. 

1.  Is  the  city  liable  for  damages  ■  in  consequence  of 
establishing  and  grading  in  a  skillful  and  prudent  manner 
the  streets. 

2.  For  changing  a  grade  once  established. 

The  city  of  Keokuk  is  a  municipal  corporation.  The 
legislature  has  given  it  a  charter  containing  certain  powers. 
If  that  act  of  the  legislature  is  constitutional,  (and  this  is 
not  doubted,)  it  has  a  right  to  exercise,  in  a  proper  way,  all 
the  powers  contained  in  the  charter.    Being  created  by 
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law,  and  possessing  only  such  powers  as  are  conferred,  its 
acts  must  be  confined  within  the  limits  prescribed  by  the 
authority  which  gave  it  existence.  Eeyond  these  it  cannot 
go,  but  may  exhaust  all  the  power  which  has  been  be- 
stowed. 

If  in  the  attempt  to  exercise  its  corporate  rights,  it  has 
exceeded  the  power  delegated,  or  exercised  what  it  right- 
fnlly  possessed  in  an  imprudent  and  unskillful  manner,  it 
is  liable  for  all  damages  which  have  been  occasioned  by 
such  assumed  or  improper  exercise  of  power.  To  ascer- 
tain its  authority  to  grade,  we  must  look  into  the  charter, 
§  22.  **The  city  council  shall  have  exclusive  power  to 
establish  and  regulate  the  grade  of  wharves,  sti'eets  and 
banks  along  the  Mississippi  river  within  the  corporate 
limiti  of  said  *city."  Here  tlien  we  find  the  power  to 
establish  the  grade.  Wlien  exercised  to  the  damage  of  a 
citizen,  is  there  a  corresponding  liability  to  pay  these 
damages?  Not  according  to  the  English  authorities,  and 
state  decisions  from  the  most  respectable  courts  of  this 
conntry.  A  city  corporation  is  made  absolutely  necessary 
in  consequence  of  a  large  number  of  persons  congregating 
to  do  business  at  a  particular  point.  Those  general  laws 
which  afforded  ample  protection  ^len  they  were  scattered 
over  a  large  scope  of  country,  are  not  sufficient  when  they 
are  tlirown  in  closer  proximity.  The  strong  can  more 
0^i]y  oppress  the  weak,  the  vile  corrupt  the  virtuous,  and 
the  villain  prey  i^pon  the  honest  and  unsuspecting.  New 
interests  spring  up,  commerce  requires  protection,  busii^ees 
points  must  be  made  accessible,  population  increases,  and 
hence  there  arises  a  iicccssity  for  another  subdivision  of 
government,  for  which  a  charter  is  obtained  and  a  city 
incorporated.  All  tlie  citizens  alike  are  partners  in  this 
.Aew  organization,  and  each  must  contribute  a  proper 
proportion  of  the  expense  to  c^rry  it  on. 

All  have  copsented  to  the  terms  or  stipulations  of  the 
.|kf tides  of  incorporation,  (the  charter,)  and  each  citizen  has 
yielded  up  so  many  of  his  natural  rights  as  are  inconsistent 
Vol,  IV. 5 
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with  this  their  organic  law.  For  this  he  secures  additional 
protection,  new  facilities  for  transacting  business,  and  in- 
creased value  of  property,  which  is  the  natural  consequence. 
Every  man  who  afterward  becomes  a  citizen  of  the  place, 
becomes  a  member  of  the  corporation  and  consents  to  the 
provisions  and  powers,  as  well  as  the  liabilities,  contained 
in  the  charter.  One  of  these  express  provisions  authorizes 
the  city  or  common  council  (which  is  but  the  citizens  in 
their  representative  capacity)  to  establish  the  grade  of  the 
streets  in  the  city.  This  was  agreed  to  by  the  parties  to 
the  compact,  and  considered  essential  to  the  enjoyment  of 
property  and  advancement  and  prosperity  of  the  city.  Did 
they  agree  that  they  would  pay  all  damage  which  might 
accrue  in  consequence  of  the  exercise  of  this  power  ?  Was 
this  a  condition  attached  to  the  act  of  incorporation  ?  Not 
at  aJl.  If  the  power  then  exists  without  restriction  or  liabil- 
ity, none  can  now  be  attached.  If  their  own  law  has  not 
provided  a  remedy  where  are  we  to  look  for  one  1  There 
is  none  in  statute,  none  at  common  law,  except  ia  form 
ex  delicto.  There  is  no  complaint  that  the  city  has  iortuyualy 
established  the  grade,  but  on  the  contrary  the  demurrer 
admits  it  was  done  by  virtue  of  the  charter  in  a  prudent 
manner. 

It  being  for  the  mutual  benefit  of  all  that  this  power 

should  exist  and  be  incorporated  into  the  charter,  and  the 

grading  of  the  streets  being  necessary  for  the  convenience 

of  aU,  every  man  surrendered  fdr  his  own  good  all  objection 

r  to  the  prudent  exercise  of  this  power.    But  the  city  must 

'    act  cautiously  and  skillfully  in  making  her  grades  or  the 

/   charter  will  afford  no  protection,  for  if  the  city  abuses  its 

powers,  or  uses  them  for  other  purposes  than  those  expressly 

designed,  she  cannot  shelter  herself  behind  her  charter,  but 

is  liable  the  same  as  an  individual  who  proceeds  without 

authority.    In  the  case-of  CaUender  v.  Marshy  1  Pick.  418, 

Parker,  Oh.  J.,  says  in  relation  to  the  surveyor  of  the  city 

of  Boston  :  ^'  It  is  his  duty  to  see  that  the  road  is  made 

passable,  safe  and  convenient,  and  this  he  is  obb'ged  to  do 
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l>y  filling  up  low  places  and  reducing  liills,  in  which  duty 
he  most  act  with  discretion,  for  he  acts  at  his  peril.  K  the 
public  safety  and  convenience  require  a  leveling  of  the  road, 
he  must  do  it  with  as  much  care  in  relation  to  property 
lK>rdering  on  the  road  as  it  is  possible  for  him  to  use,  and  if 
lie  shall  abuse  his  authority  by  digging  down  and  raising 
up  where  it  might  not  be  necessary  for  the  reasonable  re- 
pair and  amendment  of  the  road,  he  would  be  amenable  tQ  J 
any  suffering  party  for  his  damages."  We  adopt  this  lan- 
guage of  the  Chief  Justice  as  entirely  applicable  to  •  the 
principle  involved  in  this  case,  to  wit :  that  the  liability  I 
only  eidsts  when  the  power  shall  be  incautiously  exercised.  "> 
This  is  the  doctrine  of  the  books.  See  the  above  case  in 
full ;  also  1  Chitty^s  Pleading,  77  ;  Sutton  v.  Clark^  6 
Taunt,  28 ;  British  Plate  Manufacturing  Company  v. 
Meredith^  4  Deva.,  789  ;  Harris  cfe  Williams  v.  Mayor 
KnoxvUle^  1  Hump.  403  ;  Wilson  v.  Mayor  New  YorJc^ 
1  Dan^  595  ;  4  Sergeant  &  Watts,  444 ;  9  t  J.,  382  ;  St. 
I/mis  V.  Oenno^  12  Mo.,  414 ;  Taylor  v.  St.  Zouis,  14  Mo., 
SO  ;  14  Conn.,  146. 

These  authorities  show  conclusively  that  the  city  of  Keo- 
Ink  is  not  liable  for  consequential  damages  for  grading  her 
streets,  if  the  work  is  performed  with  skill  and  prudence. 
Chief  Justice  Parsons  says  in  the  well  considered  case  of 
CdUender  v.  Marshy  that  streets  when  rightfully  laid  out 
are  to  be  considered  as  purchased  by  the  public  of  him  who 
owned  the  soil,  and  by  the  purchaser  the  right  is  acquired 
of  doing  every  thing  with  the  soil  over  which  the  passage 
goes  which  may  render  it  safe  and  convenient ;  and  he  who 
sells  may  claim  damages,  not  only  on  account  of  the  value 
of  the  land  taken,  but  for  the  diminution  of  the  value  of 
the  adjoining  lots,  calculating  upon  the  future  probable  re- 
duction or  elevation  of  the  street  or  road.  And  all  this  is 
a  proper  subject  for  the  inquiry  of  those  who  are  authorized 
to  lay  out,  or  of  a  jury,  if  a  party  should  demand  one.  And 
lie  who  purchases  lots  so  situated  for  the  purpose  of  build- 
ing upon  them  is  bound  to  consider  the  contingencies  which 
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may  belong  to  them.  Therefore  when  Creal  purchased  his 
lot,  he  bonght  subject  to  the  power  to  grade,  and  was  sap- 
posed  to  count  the  chances  of  the  damages  which  might  re- 
sult from  grading. 

But  it  is  said  that  the  city  has  no  right  to  alter  the  grade 
without  paying  all  damages  which  may  be  sustained  by 
such  alteration.  Upon  tliis  question  we  have  had  some 
difficulty.  Not  that  there  seems  to  be  any  difference  in 
pryiciple  in  any  of  the  authorities  between  grading  and 
changing  the  grade  after  it  is  established,  but  there  seems 
to  be  an  unreasonableness  and  an  apparent  injustice  in 
permitting  a  city  after  she  has  fixed  the  grade,  and 
invited  persons  to  build  to  it  as  fixed,  to  re-grade  greatly 
to  the  damage  of  those  who  have  been  governed  by  it^ 
without  requiring  the  city  to  pay  such  damage.  We  were 
in  hopes  that  we  could  from  the  authorities  lay  down  a 
rule  which  would  compel  the  city  to  pay  damages  con- 
sequent upon  re-grading.  But  it  is  lamentably  true  that 
in  nearly  every  state  in  the  Union,  where  this  question 
has  been  adjudicated,  there  seems  to  be  no  distinction 
upon  the  question  of  damages  between  grading  and 
re-grading.  If  the  question  was  res  integra^  or  if  the 
great  weight  of  authority  were  not  to  the  contrary,  and 
we  were  now  called  upon  for  the  first  time  in  our  state  to 
settle  the  law,  we  should  unhesitatingly  decide  in  favor  of 
compensation.  But  we  must  yield  to  the  authoritieSi 
unjust  as  we  believe  the  doctrine  to  be.  The  charter  gives 
the  city  the  power  to  establish  and  regtdate  the  grade.  It 
seems  to  be  well  settled  that  the  power  to  re-grade  is  as 
absolute  as  the  power  to  grade.  Pennsylvania,  Massa- 
chusetts, New  York,  Connecticut,  Tennessee,  and  Mis- 
souri, have  all  decided  this  question  in  favor  of  the  con- 
struction contended  for  by  the  city.  In  Matter  of  Fanntm 
Streety  17  Wend.,  668,  chief  justice  Bronson  says  the 
authority  to  regulate,  level  and  pave  streets  is  a  contin- 
uing power,  or  one  which  does  not  cease  the  moment  it  is 
executed.    It  was  given  for  the  purpose  of  promoting  the 
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public  safety  and  convenience,  and  although  the  power 
fthould  never  be  exercised  copiously  or  upon  light  cir- 
cumstances, yet  there  is  no  doubt  that  the  corporation  may 
change  the  level  of  any  street  even  after  it  has  been 
paved  or  otherwise  prepared  for  public  use.  Chief  justice 
Parsons  says  those  who  purchase  house  lots  bordering  on 
streets  are  supposed  to  calculate  the  chances  of  such  ele- 
vations and  reductions  as  the  increasing  population  of  the 
city  may  require.  Li  Taylor  v.  Corporation  of  Oeorgetovmy 
€  Wheat.,  693,  the  supreme  court  of  the  United  States 
decide  that  the  power  given  to  the  coi'poration  of  Oeoif^- 
town  by  the  act  of  Maryland,  1796,  to  graduate  the  streets 
•f  that  eity  is  a  continuing  power,  and  the  coi'poration 
nay  from  time  to  time  alter  the  graduation  so  made. 
We  are  also  cited  to  the  case  of  Hoffman  v.  City  of  St. 
Louia^  in  manuscript.  The  plaintiff  built  a  valuable 
house  in  the  city  to  correspond  with  the  grade  as  then 
established.  A  second  grade  was  made  and  the  property 
serionsly  damaged.  The  court  decided  that  the  power  to 
regulate  existed,  and  that  the  city  was  not  liable  for 
re-grading  or  changing  the  grade,  and  that  the  same 
principle  applied  to  re-grading  as  to  grading. 

We  find  no  case  strictly  in  point  opposed  to  these 
numerous  authorities  except  those  referred  to  by  counsel 
for  appellant  found 'in  the  Ohio  reports.  They  stand 
almost  or  quite  alone,  and  although  wc  believe  them  right 
according  to  our  views  of  justice,  still  they  ai'o  not  sus- 
tained by  the  British  or  American  authorities.  We  have 
not  time,  neither  is  it  necessary,  to  review  them.  While 
we  may  admire  the  independence  of  the  supreme  court  of 
that  state,  we  cannot  adopt  her  decisions  when  so  many 
courts,  for  which  we  have  as  much  respect,  hold  a  different 
doctrine. 

Judgment  affirmed. 

Reeves  and  Miller ^  for  appellant. 

J.  M.  Love  and  J.  W.  Rankin^  for  the  city. 
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WiHELM  et  ai.  V,  Mkrtz  et  al. 

Where  the  title  to  Und  was  in  the  wife  before  coverture,  a  lease  executed  by 
the  husband  alone  cannot  affect  her  rights  after  a  divorce. 

Unless  a  lease  has  been  acknowledged  and  recorded  according  to  law,  it  is  valid 
only  between  the  parties  thereto  and  such  as  have  actual  notice  thereof. 

Actual  notice  can  only  be  given  by  express  information  or  personal  servioe. 

JSrror  to  Des  Moines  District  Court. 

Opinion  hy  Greene,  J.  Francis,  Peter  and  Bemhart 
Mertz,  commenced  an  action  of  right  against  Jacob  Wihelm 
and  Range.  Plea,  general  issue.  Verdict  and  judgment 
for  plaintiffs. 

Upon  the  trial,  plaintiflfe  offered  in  evidence  a  deed  from 
Ann  Wigginton  conveying  the  lot  in  controversy  to  Lyman 
Cook  and  Jolm  Pmgh,  dated  Nov.  16, 1849,  and  a  deed 
from  said  Cook  and  Pmgh  dated  December  13,  1849, 
conveying  the  lot  to  the  plaintiffs. 

The  defendants  offered  in  evidence  a  lease  purpoiiing  to 
be  from  Ann  and  David  Wigginton  to  Peter  Lindemuth 
for  the  term  of  three  years  from  October  1,  1848.  Lease 
executed  July  29, 1848,  and  assigned  by  Lindemuth  to  the 
defendants,  August  11, 1848.  It  is  conceded  that  the  lease 
was  not  signed  by  Ann.  Plaintiff  then  proved  that  after 
the  execution  of  tlie  lease,  and  before  the  deed  was  exe- 
cuted by  Ann  Wigginton  to  Cook  and  Prugh,  he  and 
her  husband  David  were  divorced  ^y  decree  of  the  dis- 
trict court.  It  was  conceded  that  Ann  had  fee  simple 
title  to  the  lot  when  tlie  lease  and  deed  were  executed, 
and  although  there  was  no  evidence  to  prove  that  the  lease 
was  executed  by  or  known  to  Ann,  still  there  was  evidence 
tending  to  prove  that  she  received  rent  The  only  ques- 
tions involved  grow  out  of  the  instructions  to  the  jury. 

1.  The  court  instructed  tlie  jury  that  a  lease  from  Wig- 
ginton alone  binds  the  wife  only  so  long  as  the  coverture 
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existed,  and  would  not  bind  her  after  the  divorce,  unless  in 
some  way  ratified  by  her.  This  instruction  is  claimed  to 
be  erroneous,  but  we  can  see  nothing  in  it  calculated  to 
mislead  the  jury.  The  lot  having  been  Ann's  before  cov- 
erture, it  clearly  follows  that  a  lease  executed  by  the 
husband  alone  could  not  eiFect  her  right  to  the  property, 
subsequent  to  the  divorce,  without  her  consent.  If  he 
alone  could  give  a  lease  for  three  years,  he  could  for 
twenty  or  for  ninety-nine  years,  and  thus  convert  his  right 
by  courtesy  into  an  absolute  control.  It  is  obvious  that 
he  could  not  by  lease  create  a  greater  tenancy  than  that 
which  he  himself  enjoyed.  That  tenancy  could  only  con- 
tinue while  lie  remained  the  husband  of  Ann.  Wlien  that 
relation  was  dissolved,  whether  by  death  or  l)y  divorce, 
his  interest  in  the  estate  was  extinguished,  and  so  was  the 
interest  of  those  who  held  under  him. 

2.  The  following  instruction  given  is  also  objected  to  by 
plaintiff  in  error:  "That  to  enable  defendant  to  rely  oh 
the  lease  it  inust  have  been  acknowledged  and  recorded, 
as  required  by  the  law  of  conveyances,  before  Cook  and 
Prugh  purchased,  or  else  actual  notice  of  the  lease  to 
them  must  be  proved."  The  court  also  instructed  the 
jury  that  mere  rumor  or  knowledge  tliat  a  lease  did  exist 
16  not  evidence  of  acknowledge  of  its  contents.  To  this 
and  the  other  instructions  given  upon  this  point,  we  can 
see  no  legal  objection.  The  law  in  force,  when  the  lease 
in  question  was  executed,  expressly  declares  that  "  no  such 
instrument  in  writing  is  valid,  except  between  the  parties 
thereto,  and  such  as  ^ave  actual  notice  thereof,  until  the 
same  shall  be  deposited  with  the  recorder  for  record." 
Eev.  Stat.  p.  209,  §  31.  Under  this  statute  mere  construc- 
tive notice  is  not  sufficient.  The  possession  of  defendants, 
and  the  other  circumstances  given  in  evidence  conducing 
to  prove  notice,  would  have  been  sufficient  to  establish 
constructive  notice.  K  nothing  more  tlian  notice  was 
required  by  our  statute,  the  authorities  cited  by  counsel 
would  have  been  relevant  and  conclusive.    But  not  so 
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wliere  actual  notice  is  required.  This  court  niled  in  Hop- 
ping  V.  Burnairiy  2  G.  Greene,  39,  that  "  actual  notice  can 
only  be  communicated  by  express  information  to,  or  per- 
sonal service  upon  the  party  interested  in  the  notice." 
We  consider  no  notice  actually  made  to  a  party,  which  does 
not  come  up  to  this  rule. 

Judgment  affirmed. 

J.  C.  Hally  for  plaintiff  in  error. 

M.  D.  Brownivg,  for  defendant. 


Frederick  ij.Eemking. 

Where  the  maker  of  a  note  promised  to  pay  a  stated  sum  in  cabinet  furni- 
ture at  his  shop,  under  a  contract  in  writing  that  the  cash  prices  at  the 
date  of  the  note  should  govern,  and  where  the  note  was  assigned  after  it 
became  due  :  held  that  the  contract  was  a  part  of  the  transaction,  and  thi&t 
it  was  not  neccasarj  tor  the  maker  to  set  apart  the  furniture,  and  that  a 
demand  and  refusal  were  necessary  before  suit  upon  the  note  as  a  money 
demand. 


Appeal  from  Polk  District  Court. 

Opinion  hy  Kinney,  J.  Action  brought  and  petition 
filed  upon  the  following  note  :  # 

1244  76.  For  value  received,  I  promise  to  pay  J.  E. 
Jewett,  or  bearer,  two  hundred  and  forty-four  dollars  and 
seventy-five  cents,  in  cabinet  furniture,  at  ray  shop  in  Fort 
Des  Moines,  Iowa.  C.  D.  Remking. 

Iowa,  May  11, 1852. 

Assigned,  March  1, 1853,  to  B.  F.  Frederick. 

Answer  denies  any  demand  for  the  furniture  at  the  shop, 
denies  any  demand  of  payment,  alleges  readiness  and  abil- 
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ity  to  pay  according  to  the  tenor  and  effect  of  the  note  ; 
that  defendant  has  ever  been  ready  and  willing  to  pay 
whenever  a  demand  was  made ;  that  he  repeatedly  reqv.ested 
Jewett,  when  the  note  was  in  his  possession,  to  take  the 
foriiiture  away,  as  the  same  was  ready ;  and  as  soon  as 
he  learned  that  the  plaintiff  had  the  note,  informed  him 
that  the  furniture  was  ready,  and  requested  him  to  take  die 
same  away.  Sets  up  a  special  agreement  between  defendant 
and  Jewett  in  relation  to  the  price,  &c.,  of  the  furniture,  of 
which  the  defendant  had  full  knowledge  at  the  time  the  note 
was  assigned  to  him. 

Plaintiff  replies,  that  if  the  defendant  had  the  furniture 
ready,  he  did  not  tender  or  set  apart  the  same  for  the  pay- 
Buent  of  said  note.  This  appears  to  have  been  the  issue 
tried  below. 

Was  it  necessary  for  the  defendant  to  set  apart  the  furni- 
tore,  to  prevent  the  note  becoming  a  cash  demand ;  or 
^ould  the  plaintiff  have  made  a  demand  at  the  shop, 
where  the  note  was  payable,  before  he  could  bring  suit  for 
the  money  ?  The  court  instructed  the  jury  that  it  was  not 
necessary  for  the  defendant  to  set  apait  the  furniture,  and 
tiiat  a  specific  demand  by  the  plaintiff,  or  his  agent,  was 
necessary,  before  he  could  bring  suit  npon  the  note  as  a 
iDonied  demand. 

In  view  of  the  tenor  of  the  note,  and  state  of  the  plead- 
ings, we  think  the  conrt  are  right.  By  the  special  agree- 
ment between  Bemking  and  Jewett,  entered  into  at  the 
time  the  note  was  executed,  it  appears  that  they  had  been 
in  partnership  in  the  cabinet-making  business ;  that  they 
dissolved,  and  that  ttis  note  was  given  for  Jewett's  share  of 
the  furniture,  "  to  he  paid  in  furniture  at  the  present 
cash  prices^  whether  furniture  shotild^  or  should  not  raise 
or  fall  in  value."  This  contract  formed  a  part  of  the 
transaction,  bears  even  date  with  the  note,  the  note  is  par- 
ticularly described,  and  in  giving  it  construction,  it  is 
proper  for  the  com*t  to  examine  this  contract  with  a  view  of 
ascertaining  the  intention  of  the  parties. 
5* 
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Whether  Frederick  had  notice  of  the  existence  of  this- 
contract  or  not,  is  not  material,  if  it  was  a  pait  of  the 
same  transaction  with  the  giving  of  the  note,  and  if  the 
note  was  assigned  to  him  after  it  was  due.  That  it 
was  a  part  of  the  same  transaction  is  admitted  by  the 
state  of  the  pleadings.  The  replication  only  denies  thatthe- 
plaintiff  had  knowledge  of  its  existence.  The  note,  it  will 
be  seen,  is  not  payable  at  any  given  day.  It  was  virtually 
due  on  the  day  of  its  execution.  But  was  it  the  intentioa 
of  the  parties  that  it  should  be  paid  on  that  day  ?  We 
think  not ;  or  else  why  did  they  agree  that  if  the  price  of 
furniture  should  fluctuate,  Remking  should  receive  the 
price  it  bore  at  that  time.  This  was  an  unnecessary  stipu- 
lation if  the  note  was  to  be  paid  presently.  And  as  parties 
are  not  supposed  to  insert  vain  and  idle  provisions  in  their 
contracts,  they  must  all,  if  possible,  be  construed  as  mean- 
ing something.  This  can  only  mean  that  the  parties  are 
providing  for  the  payment  of  this  note  in  futwro^  at  no 
fixed  or  certain  day,  but  at  such  reasonable  time  as  the 
party  payee  might  call  for  it.  If  such  be  the  case,  §  959  of 
the  Code  must  dispose  of  the  question  :  "  No  contract  for 
labor,  or  for  the  payment  or  delivery  of  property,  (other 
than  money)  in  which  the  time  of  performance  is  not  fixed^ 
can  be  converted  into  a  money  demand,  until  a  demand  of 
performance  has  been  made,  and  the  maker  refuses,  or  a 
reasonable  time  is  allowed  for  performance." 

This  section  of  the  Code  would  probably  apply  indepen- 
dent of  the  agreement,  as  the  time  of  performance  is  not 
fixed  by  the  terms  of  this  note,  (although  at  common  law  it 
would  be  due  instanter^)  but  taking  it  in  connection  with 
the  agreement,  there  can  be  no  reasonable  doubt  but  that  & 
demand  and  refusal  were  necessary,  before  the  note  become 
a  money  demand. 

Judgment  afiirmed* 

J.  jE  Jewett^  for  appellant. 


Cdsady  and  TidricJcy  for  appellee. 
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Barker  v.  Bru^k. 

"Wbeie  a  note  payable  in  property  or  labor,  fixes  the  time  of  performance,  no 

demand  is  necesBary. 
If  the  indorsement  of  a  property  note  showR  the  plaintiff  to  be  the  holder 

when  sait  is  comroenced  it  is  sufficient. 

Appeal  from  Jones  District  Court. 

Cfptnion  by  Gbeeke,  J.  An  action  on  a  promissory  note 
promising  "  thirty-five  dollars  in  stock,  to  be  delivered  in 
Hale  township  on  the  first  day  of  November  next."  Note 
signed  by  J.  S.  Brink  and  Ezra  Martin,  and  made  payable 
to  "  Asahel  Barker  or  bearer."  Assigned  by  said  Barker 
to  A.  Chaplin,  and  subsequently  re-assigned  by  Chaplin  to 
Barker. 

On  the  trial,  plaintiff  offered  the  note  in  evidence  and 
rested.  Defendant  then  moved  for  a  nonsnit  on  the  ground 
that  plaintiff  had  not  proved  a  demand,  and  because  the 
indorsement  on  the  note  did  not  show  it  to  be  the  property 
of  the  plaintiff  at  the  time  it  fell  due.  The  motion  was 
sustained,  and  the  plaintiff  nonsuited. 

This  ruling  is  erroneous.    Had  there  been  no  time  fixed 

for  the  performance,  or  payment  of  the  note,  a  demand 

.  would  have  been  necessary  under  the  Code,  §  959.    But 

as  the  note  in  this  case  fixed  the  time  of  performance,  no 

demand  was  necessary. 

We  can  see  no  objection  to  the  indorsements  on  the  note. 
They  show  ownership  in  the  plaintiff  at  the  time  suit  was 
commenced.  The  fact  that  another  may  have  held  the  note 
when  it  became  due,  did  not  preclude  the  maker  from  ma- 
Iring  a  tender  of  the  property  as  authorized  by  §  960  of  the 
Code.  Judgment  reversed. 

I.  M.  Preston^  for  appellant. 

J.  P.  Cook,  for  appellee. 
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TwiFORD  V,  Alamakee  County. 

A  county  seat  may  be  changed  by  an  authorized  vote  of  the  people,  even 
from  a  location  declared  by  law  to  be  permanent,  although  land  had 
been  deeded  to  the  county  to  secure  such  permanent  location. 

Where  a  party  was  induced  to  deed  land  to  a  county  in  consideration  of 
having  the  county  seat  permanently  located  on  or  near  his  land,  and  if 
the  coimty  seat  is  subsequently  removed  by  vote  of  the  people,  the  county 
should  re-convey  the  land  to  the  party. 

Appeal  from  Alamakee  District  Court 

Opinion  hy  Kiknet,  J.  At  a  district  court  held  at 
Waukon,  in  Alamakee  county,  the  plaintiff  moved  the 
court  to  adjourn  from  that  place  to  the  town  of  Colnmbua, 
for  the  reason,  as  alleged  in  the  motion,  that  it  was  the  only 
true  and  legal  county  seat  of  Alamakee  county.  In  sup- 
port of  this  motion  a  Iprge  amount  of  record  eridence  was 
offered  which  it  is  unnecessary  to  notice,  to  obtain  a  distinct 
view  of  the  case.  The  court  overruled  the  motion.  Plain- 
tifi  appeals.  It  is  now  contended  that  there  was  a  contract 
between  T.  B.  Twiford,  as  the  proprietor  of  the  town  of 
Columbus,  where  the  county  seat  was  first  located,  and  the 
commissioners  of  the  county,  by  which  Twiford,  in  consid- 
eration of  what  he  had  done  as  proprietor,  acquired  a 
vested  right  which,  by  virtue  of  his  contract,  secured  to 
him  the  county  seat  permanently  at  the  town  of  Columbus, 
That  an  act  re-locating  the  county  seat  was  an  invasion  of 
this  right,  and  if  peimitted  would  impair  the  obligation  of 
the  contract  between  him  and  the  county  commissioners. 
In  support  of  this  proposition  we  are  referred  to  the  act 
entitled  "  an  act  to  locate  the  county  seat  of  Alamakee 
county."  It  provides  that  "  the  point  securing  the  highest 
number  of  votes  shall  be  ^nd  remain  the  permanent  seat  of 
justice  of  said  county  of  Alamakee  ;  providing  that  the 
owner  or  owners  of  such  town  or  point  shall,  within  ten  days 
after  the  result  of  said  election  has  been  declared,  make  and 
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execute  to  the  board  of  county  commissioners  of  said 
county  a  satisfactory  and  sufficient  deed  for  at  least  two 
acres  of  land  in  said  town  or  at  said  point,  for  the  use  and 
accommodation  of  the  public  building  of  said  county." 

In  pursuance  of  this  act  the  county  seat  was  located  at 
Columbus,  and  the  plaintiff,  as  proprietor,  executed  to  the 
county  commissioners,  for  the  county,  a  deed  to  the  land 
required  in  the  proviso  to  the  act 

By  an  act  approved  January  24, 1853,  entitled  "  an  act  to 
re-locate  the  county  seat  of  Alamakee  county,"  commission- 
ers were  appointed,  a  point  selected  called  Wankon,  which 
in  pursuance  of  the  act  was  voted  for ;  and  having  secured 
a  majority  of  the  votes  it  was  contended,  and  so  decided 
by  the  court  below,  to  be  the  county  seat  of  Alamiakee 
county. 

bi  this  decision  there  is  no  error.    Counties  are  corpo- 
rate bodies.    The  people  ot  a  particular  county  are,  for 
eome  purposes,  sovereign  and  independent.    It  is  for  a 
majority  ot  the  voters  to  say  where  their  county  seat  shall 
be,  and  when  it  shall  be  changed.    They  select  the  point 
with  reference  to  their  convenience  for  transacting  county 
business.    It  is  not  a  matter  in  which  the  state,  as  such, 
or  the  people  of  any  other  county,  have  any  interest.    It 
is  true  an  act  of  the  legislature  is  necessary  as  a  prelim- 
inary step,  but  this  the  legislature  will  always  pass,  when 
applied  for  by  a  majority  of  the  voters  of  the  county, 
either  for  the  pui-posc  of  locating  or  changing  the  county 
seat    If,  by  the  terms  of  that  act,  they  declare  any  par- 
ticular point  that  may  be  selected  the  permanent  seat  of 
justice  for  the  county,  it  does  not  follow  that  they  take 
from  the  people  the  right  to  a  re-location,  provided  a 
majority   feel    themselves    discommoded    by   the    point 
selected.     One  legislature  cannot  in  this  way  tie  up  a  sub- 
sequent one.    If  the  succeeding  legislature  pass  a  law 
authorizing  a  vote  for  a  re-location,  they  have  a  perfect 
right  to  do  it,  although  the  previous  one  declared  that  the 
county  seat  should  be  permanent^  and  forever  remain  at 


SUPREME   COURT   OASES, 


Twiford  V.  Alamakee  Oountj. 


the  place  selected.    All  such  acts  must  be  subject  to  tihe 
will  and  voice  of  the  people. 

The  location  or  removal  of  a  seat  of  justice  is  an  internal 
arrangement,  a  question  of  public  policy,  over  which  the 
people  of  a  county  have  the  exclusive  control.    But  it  is 
said  that  the  plaintiff  entered  into  a  contract  with  the 
commissioners  by  which  he  deeded  certain  land,  and  the 
commissioners  undertook,  in  behalf  of  the  county  in  pur- 
suance of  the  act  of  location,  to  stipulate  that  Columbus 
should  remain  the  permanent  seat  of  justice.    When  the 
plaintiff  made  his  contract  he  must  have  known  (for  all 
are  presumed  to  know  the  law,)  that  the  legislature  had 
no  right  to  declare  the  place  selected  to  be  and  forever 
remain  the  permanent  county  seat;  and  also  that  the 
commissioners  had  no  power  to  enter  into  any  such  con- 
tract ;  that  the  question  was  an  open  question,  and  the 
subject  of  removal  liable  to  be  agitated  at  any  moment 
We  are  therefore  led  to  the  conclusion,  in  this  case,  that 
although  in  terms  the  county  seat  of  Alamakee  county 
was  permanently  located  at  Columbus  upon  condition  that 
the  proprietor  of  the  town  should  deed  to  the  county  cer- 
tain lands,  and  although  such  deed  was  executed  and 
deliver^,  still  said  proprietor  cannot  claim,  as  a  vested 
right,  that  the  county  seat  should  forever  remain  at  that 
place,  nor  can  the  people  of  the  county  be  deprived  of  the 
right  to  change  the  county  seat  by  vote  in  the  manner 
prescribed  by  law.    Upon  such  removal,  however,  the 
county  should  re-convey  the  land  which  it  obtained  from 
the  plaintiff. 

Judgment  affirmed. 


B.  M.  Samuelsy  for  appellant. 
J.  JSurty  for  appellee. 
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Johnson  v.  Patten. 

Wliere  a  party  seUa  rails  and  rcceirca  payment,  but  fails  to  furniah  or  deliFer 

them,  he  is  liable  to  the  vender  for  their  value. 
A  book  of  accounts  admissible  as  conducing  to  prove  a  payment  for  rails 
^  that  were  not  farnished. 

Appeal  from  Henry  District  Court 

Opinion  ly  Greene,  J.  Johnson  commenced  suit 
jtgsunBt  Patten  on  a  promissory  note  made  to  Cochrane  and 
by  him  assigned  to  the  plaintiff  after  due.  On  the  trial 
defendant  introduced  as  a  set  off  an  account  against 
Oochrane,  the  payee,  in  which  there  is  an  item  of  620  rails 
at  $2  50  per  hundred — $15  50.  In  support  of  this  item, 
defendant  introduced  evidence  to  show  that  Cochrane  had 
purchased  a  piece  of  timber  land  jointly  with  one  Hos- 
kins;  that  in  making  a  division,  Cochrane  took  that  portion 
which  had  the  least  timber,  and  that  the  rails  in  question 
-were  made  on  Haskins'  portion,  with  the  understanding 
that  Cochrane  should  have  the  rails  and  take  them  away 
when  he  pleased.  Subsequently  Patten  bought  Coch- 
xane's  portion  of  the  land  and  also  the  rails  that  ^were  on 
Hoskins'  half.  Cochrane  moved  away  and  Hoskins  then 
forbid  Patten  taking  the  rails,  and  finally  sold  them  with 
his  land,  so  that  Patten  never  got  them.  Patten  then 
<^harged  the  rails  to  Cochrane  in  his  account  book  and 
introduced  it  as  evidence  in  support  of  this  item  of  set  off. 
Plaintiff  objected  to  the  introduction  of  the  account  book 
for  this  object,  but  the  court  overruled  the  objection.  It 
appears  that  there  were  other  items  in  the  account  book  and 
other  evidence  besides  the  book,  of  the  demand  for  the  rails. 
There  is  no  objection  made  as  to  the  circumstances 
imder  which  the  book  was  admitted  in  evidence.  But  it 
is  objected  that  the  transaction  in  relation  to  the  rails  was 
not  a  subject  of  book  account,  as  they  were  connected 
witibi  and  became  a  part  of  the  contract  for  the  sale  of  land. 
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Although  Patten  purchased  land  of  Cochrane  at  the  same 
time  that  he  purchased  the  rails,  it  does  not  follow  that  the 
rails  were  inseparably  connected  with  the  real  estate  trans- 
action, in  which  title  could  only  pass  by  a  deed  of  convey- 
ance. The  two  purchases  were  distinct.  The  title  to  the 
one  was  perfected  by  the  deed  ;  but  the  right  to  the  other 
could  only  be  acquired  by  delivery  and  possession.  Tie 
rails  were  upon  the  land  and  in  the  possession  of  another. 
When  Cochrane  sold  them,  a  guaranty  was  implied  that 
upon  demand,  the  rails  would  be  given  up  to  Patten.  But 
when  the  demand  was  made  the  rails  were  refused,  and 
they  were  soon  after  sold  and  given  up  to  anotlier.  As 
Oochrane  failed  to  place  Patten  in  possession  of  the  rails,  he 
was  liable  to  him  for  their  value,  and  they  thereupon  became 
a  legitimate  item  of  account.  The  proposition  is  simple 
and  the  conclusion  obvious.  C.  sold  the  iseuIs  to  P.,  and 
received  the  money  for  them  ;  but  he  failed  to  furnish  them ; 
he  was  therefore  liable  for  their  value.  The  rails  had  never 
been  delivered  to  P.  They  were  in  the  possession  of  H., 
and  he  refused  to  give  them  up.  P.  was  under  no  obliga- 
tion to  subject  himself  to  an  action  of  trespass  by  going  on 
the  premises  of  H.  to  take  forcible  possession  of  the  mfls. 
We  think  therefore  that  the  court  did  not  err  in  admitttng 
the  book  of  aocounts  as  conducing  to  prove  this  item. 

Judgment  affirmed. 

A.  Sail  and  />.  P.  Palmer^  for  appellants. 

J.  0,  Hall^  for  appellee. 
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JOKNBON  V.  T;K  StATE. 

The  tefitimony  of  one  accomplice  not  safficitirii  to  corrobon.tc  the  tcf^tirooDj 

of  another  accomplice. 
A  prifloner  shoald  not  be  found  guilty  on  the  testimony   of  two  accomplices 

unkeB  eonfirmed  by  some  other  testimony. 

• 

ErrcT  to  Dubuque  DUtriGt  Court. 

Opinion  by  Kinkey,  J.  Indictment  for  larceny  and 
eonviction. 

On  the  trial  Price,  an  accomplice,  testified  in  belialf  of 
the  fstate.  In  confirmation  of  this  testimony,  his  wife  who 
WBBparticeps  orimini 8,  aho  gave  testimony  upon  which 
Johnson  was  convicted.  The  ruling  of  the  court  permit- 
ting the  testimony  of  the  accomplice  to  be  corroborated 
by  the  wife,  and  refusing  a  new  trial,  are  assigned  for 
error. 

In  the  case  of  Bay  v.  The  State^X^  G.  Greene,  316,  this 
court  decided  that  a  conviction  could  not  take  place  upon 
the  uncorroborated  testimony  of  an  accomplice.    This  we 
believe  to  be  the  settled  doctrine  of  the  books.    Can  one 
accomplice  be  corroborated  by  an  other  accomplice?    If 
so,  then  upon  the  testimony   of  accomplices^  imcorrob- 
orated,  persons  can  be  convicted.    It  is  just  as  necessary 
that  the  corroborating  witness  should  be  Btrengthened  and 
confirmed,  as  that  the  principal  one  should  be,  and  how- 
ever abundant  this  kind  of  testimony,  the  accomplice  first 
called  is  still  uncorroborated,  and  his  testimony  entitled  to 
no  credit.    The  law  regards  accomplices  in  cases  of  felony 
when  called  to  testify,  as  impeached  witnesses,  and  hence 
their  testimony  is  of  no  effect,  unless  confirmed  by  other 
testimony.    As  one  impeached  witness  cannot  support  the 
testimony  of  a  witness  previously  impeached,  it  follows 
that  one  accomplice  cannot  be  a  witness  to  corroborate  the 
testimony  of  an  other  accomplice  in  the  same  crime. 
V«x.  lY. 
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That  Mrs.  Price  was  equally  guilty  Tidth  her  husband,  we 
think  is  clearly  established  by  her  own  statements  under 
oath.  She  was  present  when  Hunt,  Arnold,  Johnson  aifd 
Price  agreed  to  go  to  Paisley's  for  the  purpose  of  robbing 
him.  She  participated  in  the  conversation.  She  was 
present  when  they  returned  with  their  felonious  booty ,  and 
when  the  money  waa  divided,  received  herself  the  share 
which  fell  to  her  husband,  and  concealed  it  for  safe  keep- 
ing. Persons  so  destitute  of  moral  character  as  both  these 
witnesses,  would  not  hesitate,  if  actuated  by  feeling  or 
interest,  to  add  the  crime  of  perjury  to  acknowledged  guilt. 
The  law  ever  suspicious  of  testimony  so  foul,  from  a 
^source  so  corrupt,  has  wisely  said  that  it  requires  con- 
firmation to  entitle  it  to  credit  and  belief.  Johnson  having 
been  convicted  upon  such  testimony,  the  judgment  cannot 
slaad. 

Judgment  reversed. 

P.  Smith  and  O.  F.  StevenSy  for  plaintiff  in  error. 

J>.  &  Wihon,  f(Mr  t^e  state. 


Whipple  v.  Abbott. 

Where  A.  gave  W.  an  order  on  E.  for  apple  trees,  and  E.  refused  to  honor 
the  order  :  held  that  the  order  would  not  become  a  money  demand  against 
A.,  the  dnver,  without  a  demand  and  refuaalasprarided  by  the  Code,  f559. 

Ajfpealfrom  Louisa  Diatriet  Court. 
Opinion  hy  Qbsenb,  J.    Suit  commenced  by  Ofaarlee  H. 
Abbott  against  E.  C.  Whipple,  on  an  (Hiler  drawn  by  said 
Whipple  on  Geo.  A.  Ellsworth  for  "  ten^  hundred  and  sev- 
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entj4wo  apple  trees."  Tbe  order  was  presented  at  the  nor- 
Berjr  of  Ellsworth^  tbe  drawee,  for  payment,  in  Jnly,  1869, 
and  payment  refbsed.  Upon  the  trial  this  fact  was  proved, 
and  the  execntion  of  the  order  admitted.  This  being  all 
the  proof  adduced  by  plaintiff  the  defendant  demurred  to 
the  evidence,  and  moved  for  a  non-sait  on  the  ground  that 
there  was  no  demand  of  payment  made  to  the  maker  of  the 
order,  and  no  notice  of  non-acceptance  and  non-payment 
by  the  drawee.  The  court  overruled  the  demurrer  and 
motion,  and  rendered  judgment  against  Whipple. 

The  only  question  to  be  decided  is :  Was  a  demand  npon 
the  maker  of  tbe  order  necessary  before  it  could  be  sued 
on  as  a  money  demand  ? 

£y  the  Code,  §  959,  ^  no  contract  for  labor,  or  for  the 
payment  or  delivery  of  property— other  than  money, — in 
which  the  time  of  performance  is  not  fixed,  can  be  eon- 
▼erted  into  a  money  demand,  until  a  demand  of  performance 
has  been  made,  and  the  maker  refuses,  or  a  reasonable  time 
la  allowed  for  performance." 

The  contract,  or  order,  in  this  case  does  not  fix  the  time 
of  performance.  Before  suit  oould  be  brought  for  the  valne 
of  the  trees  in  money,  a  demand  was  necessary  upon  the 
maker.  The  drawee  was  not  the  maker ;  he  was  not  a 
party  to  the  contract ;  and  consequently  a  demand  of  him 
was  not  a  compliance  with  the  above  section.  The  fact  that 
the  order  was  presented  to  the  drawee,  and  payment  refused, 
does  not  deprive  the  maker  of  his  right  to  pay  the  order  in 
trees,  nnless  a  demand  had  been  made  upon  him,  and  per- 
formance neglected.  The  dmwee  having  had  that  number 
of  trees  in  his  bands  subject  to  the  order  of  the  maker,  and 
having  refused  payment,  the  maker^s  claim  was  converted 
into  a  money  demand  against  him.  But  this  circumstance 
alone  did  not  change  the  liability  of  the  maker  to  tbe  payee. 
Upon  the  failure  of  the  drawee,  the  maker  was  liable  for^ 
the  specific  payment  of  the  order,  and  its  specific  character 
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ooold  not  be  converted  into  a  money  liability  against  him 
without  the  demand  required  by  law. 

Judgment  reversed. 

Jacob  BuUeVy  for  appellant. 

OUmd  BXid  O^Gannor^  for  appellee. 


« •*  — 


Bell  v.  Hall. 

B.  elaimed  title  under  a  mortgage,  dated  April,  1841,  and  dnlj  recorded ; 
decree  of  foreclosure  in  May,  1842 ;  sale  in  October  ibUowing,  and  aheriiFYi 
deed  executed  and  filed  for  record  October  27, 1843.  H.  claimed  title  under 
a  judgment  obtained  October  7tb,  1843,  sheriff's  deed  to  R.  and  J.  executed 
and  recorded  in  March,  1844,  and  in  July,  1846,  deed  from  R.  and  J.  toH. : 
lield  that  the  delay  in  executing  the  sheriff 's  deed  to  B.  eould  not  piejudiot 
his  title,  and  that  the  deed  to  B.  related, back  to  the  sale,  decree  audi 
,  mortgage,  and  secured  to  him  the  title  oyer  H. 

Appeal  from  Lee  Diairid  Court 

Opinion  by  Eutney,  J.  Petition  by  Bell  against  Hall, 
claiming  possession  and  ownership  of  lot  three  hundred 
and  forty-two  in  the  town  of  Fort  Hadison,  and  also  dam- 
ages for  the  detention  thereof.  Flea  denying  the  right  of 
plaintiff  to  the  lot.  Trial  had  ;  verdict  and  judgment  for 
defendant.  A  bill  of  exceptions  was  taken  by  the  plainti£^ 
embodying  all  the  evidence  ofiered  by  the  plaintifi  and 
defendant 

By  this  evidence  it  seems  that  both  parties  claim  title  to 
the  lot  under  one  Brazton  W  Qillock ;  the  plaintiff,  by  virtue 
of  a  mortgage  deed,  executed  to  him  by  Qillock  on  the  7th 
day  of  April,  1841,  containing  covenants  of  warranty  and 
possession  in  Bell.    Becorded  Hay  8tb,  1841.    Hay  25th, 
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1M2,  a  decree  of  foreclosure  in  the  district  court  of  Lee 
county,  under  which  there  was  a  sale,  October  Ist,  1842. 
October  27tb,  1848,  a  deed  was  executed  by  the  sheriff  to 
Eell,  who  was  the  purchaser  under  the  sale,  which  was 
recorded  same  day.  This  is  the  evidence  relied  upon  by 
plaintiff  to  establish  the  title  in  him.  The  defendant  claims 
title  to  the  lot  by  virtue  of  a  judgment  and  mechanics*  lien, 
obtained  by  Wilson  &  Irvin  against  Gillock,  October  7th, 
1843.  Execution  issued,  October  20th,  1843  ;  levy,  Octo- 
ber 24th,  1843  ;  the  same  lot  sold  to  Eeid  and  Johnson, 
November  25th,  1843  ;  deed  executed  by  sheriff  to  them, 
acknowledged  and  recorded,  March  4th,  1844 ;  deed  from 
B.  and  J.  to  Hall,  the  defendant,  March  12tb,  1846,  and 
tecorded  July  7th,  1846. 

It  will  ba  seen  that  the  judgment  and  mechai)ics'  lien, 
under  which  Hall  daims  title,  was  obtained  long  subsequent 
to  the  mortgage,  decree,  and  sale  of  the  lot  to  Bell,  but 
before  Bell  got  the  deed  from  the  sheriff,  and  put  it  upon 
record  ;  and  the  question  is,  as  his  deed  was  not  upon 
record  at  the  time  of  the  judgment'and  the  mechanics'  lien, 
will  the  sale  upon  the  ktter  hold  the  lot  ?  We  think  not. 
The  question  in  this  case  is  not  whether  a  purchaser  at  a 
sheriff's  sale  will  hold  the  property  in  preference  to  a  prior 
purchaser,  with  an  unrecorded  deed ;  but,  will  the  pur- 
chaser nnder  a  subsequent  judgment — after  a  deed  has  been 
executed  and  recorded  upon  a  prior  sale — hold  the  property 
against  such  prior  purchaser,  with  an  unrecorded  deed  at 
the  time  the  second  judgment  is  rendered  ?  Clearly  not ; 
especially  when  taken  in  connection  with  all  the  facts  in 
this  case.  Bell's  mortgage  deed  was  upon  record.  The 
conditions  became  forfeited.  He  instituted  his  suit  in  chan- 
cery to  foreclose  Gillock's  equity  of  redemption.  This 
mortgage,  when  recorded,  was  notice  to  the  world.  The 
proceedings  in  chancery,  sale,  sheriff's  return  of  the  execu- 
tion, satisflcd  by  sale  of  the  lot  to  Bell,  were  all  notice  to 
creditors.  By  the  law,  as  it  then  existed,  the  clerk  of  the 
district  court  was  required  to  provide  and  keep  a  well 
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botind  book  in  his  office,  in  which  he  was  obliged  to  enter 
in  alphabetical  order  all  judgments  and  decrees  rendered 
in  the  court,  the  names  of  the  parties,  the  date,  the  nature 
of  the  judgments  and  decrees,  the  amount  of  the  debt»  dam- 
ages and  costs,  with  a  blank  column  or  columns  for  entering 
a  note  or  memorandum  of  the  satisfaction  or  other  disposi- 
tion thereof ;  and  when  any  judgment  or  decree  was  satisfied 
by  execution  or  otherwise,  the  clerk  was  required  to  enter 
a  memorandum  therecf  in  the  column  left  for  that  purpose, 
showing  how  disposed  of,  and  the  date,  book  and  page 
where  the  evidence  thereof  was  recorded ;  and  such  docket, 
the  statute  provided,  might  be  searched  by  any  person,  at 
all  leasonable  times,  without  fee.  Laws  of  1839,  p.  378, 
§  28.  Here,  then,  could  Wilson  and  Irvin  look,  at  the  time 
they  obtained  their  judgment,  to  ascertain  what  had  been 
done  upon  the  decree  of  foreclosure.  They  found  in  the 
recorder's  office  that  the  lot  was  mortgaged  to  Bell ;  they 
found  in  the  clerk^s  office  that  that  mortgage  had  been  fore- 
closed by  a  decree ;  and  one  step  further  would  have  dis- 
closed the  record  evidence  which  the  clerk  was  compelled 
to  keep  of  the  satisfaction  of  that  decree  by  the  sale  of  the 
identical  lot  to  Bell.  And  all  this  was  matter  of  public 
record  before  their  judgment  was  obtained.  Then  they  are 
not  innocent  judgment  creditors  without  notice.  Ids  pen- 
densy  in  a  court  of  chancery,  has  always  been  held  to  be 
notice.  1  John.  Ch.  R.  676  ;  Jackson  v.  Diokinsan^  16 
John.  316. 

Beid  and  Johnson  are  not  innocent  purchasers  without 
notice,  for  the  deed  was  executed  to  Bell  and  recorded 
before  the  sale  of  the  lot  to  them,  and  hence  they  could  not 
take  anything  by  that  sale.  Bell  could  not  be  injured  by 
the  shariff's  neglect  in  this  case. 

In  the  case  of  Jackson  v.  Raymond^  1  John.  Cases,  85, 
it  is  stated  as  a  general  principle,  that  whenever  it  is 
intended  to  be  shown  that  nothing  passed  by  a  grant,  by 
reason  that  at  the  time  there  was  a  possession  in  another 
adverse  to  the  grantor,  the  time  to  which  the  grant  is  to 


IOWA  CITY,  JUKK,  1653.  71 

B«U  V.  Hdl. 

relate,  is  the  time  when  the  bargain  or  contract  for  the  eale 
and  purchase  of  the  land  was  finally  concluded  between 
the  grantor  and  grantee ;  and  consequently  any  interme- 
diate adverse  posscesion  before  the  execution  of  the  con- 
veyance, which  id  the  technical  conBummation  of  evidence 
of  grant,  can  never  affect  it  The  above  is  quoted  by  the 
court  in  the  case  of  Jackson  v.  DicHn^on^  15  John.,  315, 
and  the  court  say  :  ^*  If  this  principle  is  correct,  it  applies 
with  et^ual  or  greater  force  to  the  commencement  of  a  suit 
in  clianoery  between  the  time  of  a  shcriflTs  sale,  when  the 
purchase  is  actually  made,  and  the  giving  of  the  deed  by 
him..  In  such  case,  the  delay  in  not  delivering  the  deed  k 
an  omission  of  duty  in  the  public  oiiicer.  and  his  lanhe$ 
ought  not  to  prejudice  the  rights  of  the  party  r  We  adopt 
the  principle  here  laid  down  as  entirely  applicable  to  the 
case  before  us.  Wilson  and  L'vin  had  notice  by  the  pen- 
dency of  the  proceeding  to  foreclose  ;  the  record  evidence 
in  the  clerk's  office  of  the  sale  of  the  lot  to  Bell  was  notice 
of  the  Bale  to  him.  £ut  if  this  was  not  bo,  according  to 
the  author!^  in  Jackson  v.  Raymond^  and  Jackson  v.  Dick- 
inBon^  Bell  would  still  hold  the  lot  under  the  doctrine  of 
^relation,  as  the  sheriiTs  deed,  when  executed,  would  relate 
back  to  the  day  of  sale  and  cut  off  all  intermediate  judg- 
ment creditors.  The  court  erred  in  deciding  the  law  of  the 
ease  in  &vor  of  the  defendant  below.  Judgment  reversed, 
and  a  judgment  in  favor  of  the  plaintiff  in  this  court.,  in 
piursnance  of  the  agreement  of  the  parties  in  the  court 
below.  Nothing  is  claimed  by  the  defendant  upon  argu- 
ment because  this  judgment  was  on  mechanic's  lien.  It  is 
not  pretended  that  such  lien  was  established. 

«/.  C  EM^  for  appellant. 

K  T.  Reid  and  L.  jS.  Reeoes^  for  appellee. 
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Stonk  V,  MoMahan. 

The  certificate  of  purchase  or  duplicate  receipt  of  the  treasurer  of  the  Dos 
Moine  river  board  of  public  works  is  made  prima  facie  evidence  of  title 
undei-  the  Code. 

Appeal  from  Polk  District  CourU 
Opinion  ly  Greene,  J.  An  action  of  forcible  entry 
and  detainer.  Under  the  pleadings,  the  only  question 
involved,  was  that  of  title  to  the  land.  The  plaintiff, 
James  Stone,  inti*oduccd  the  duplicate  receipt  of  George 
Gillespie,  treasurer  of  the  board  of  public  works,  for  the 
Des  Moine  river  improvement,  showing  that  the  land  was 
entered  in  his  name,  at  tlie  Des  Moine  river  land  office. 
Upon  this  evid(Dnce  plaintiff  moved  for  a  non-suit,  which 
was  granted. 

As  the  case  is  presented,  the  only  question  to  be  decided 
is,  does  tlic  duplicate  receipt  amount  to  prima  facie  evi- 
dence of  title.  By  the  Code,  §  2435,  the  usual  duplicate 
receipt  of  the  receiver  of  any  land  offices,  is  made  proof 
of  title  equivalent  to  a  patent,  against  all  but  the  holder 
of  an  actual  patent.  This  section  abstractly  considered, 
might  be  deemed  applicable  only  to  the  land  offices  of  the 
United  States.  But  by  the  laws  of  1847  p.  168,  §  26,  the 
treasurer  of  the  Des  Moine  liver  improvement  is  made 
receiver,  and  tlie  secretary  register  of  the  Des  Moine 
river  land  office,  and  this  act  provides  that "  in  the  discharge 
of  their  duties  as  register  and  receiver,  they  shall  be 
governed  by  the  laws  and  iniles  prescribed  by  congress  for 
the  sale  of  lands  in  this  state.''  Although  this  act  was 
subsequently  amended  still  these  features  were  in  force  at 
the  time  the  duplicate  receipt  in  question  was  given,  and 
hence  it  would  come  under  the  rule  of  evidence  estab- 
lished by  §  2435  of  the  Code. 
The  office  for  the  sale  of  the  Des  Moine  river  lands  is 
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established  by  a  public  law,  and  all  acts  or  evidences  of 
title  authorized  by  that  law  should  be  recognized  by  our 
courts  ex-offido. 

As  the  duplicate  receipt  in  this  case  showed  title  in 
plaintiff  and  as  this  was  tlie  only  point  in  issue,  the  court 
fihoold  have  overruled  the  motion  for  a  non-suit. 

Judgment  reversed. 

Wm.  Perm  Olarke^  for  appellant. 

Oaaady  and  Tidricky  for  appellee. 


Hall  v.  Tub  State. 

Where  tlio  reoord  shows  that  the  requisite  number  of  grand  jurors  had  been, 
empanneled  and  swom,  and  whore  there  was  a  plea  in  abatement  and 
domaner  to  the  bill  on  the  ground  that  it  was  found  and  presented  by  a 
less  namber  than  fifteen  :  held  that  it  wss  not  error  to  overrule  such  plea 
and  domomr. 

Error  to  Jefferson  District  Court. 

Opinion  hy  Kinney,  J,  Indictment  for  assault  with 
intemit  to  commit  a  bodily  injury.  Plea  in  abatement,  and 
demurrer  interposed  on  the  ground  that  one  of  the  grand 
jurors  before  the  indictment  was  found  and  presented,  was 
taken  sick  and  died,  and  that  the  bill  was  found  and  pre- 
sented by  fourteen  grand  jurors.  This  plea  and  demurrer 
were  overruled  by  the  court.  Hall  sues  out  his  writ,  and 
aBsigns  this  ruling  for  error.  Tliis  was  an  effort  to  attack 
the  power  of  the  grand  jury  to  find  the  indictment  by 
testimony  aliunde.  It  is  not  alleged  in  tlie  plea  or  demur- 
rer that  the  record  disclosed  the  fact  that  the  bill  was 
found  by  a  less  number  than  fifteen. 
6* 
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If  from  the  record  it  appeared  that  the  requisite  number 
had  been  empanneled  and  Bwom  it  must  be  condnsiye.  If 
that  number  had  been  decreased,  it  could  only  be  shown 
by  the  record.  The  demurrer  to  the  plea  in  abatement 
expressly  negatives  that  the  record  discloses  any  such  fact* 
In  the  case  of  N orris'  House  v.  The  StaJU^  it  i  appeared 
affirmatively  upon  the  record  that  the  requisite  number  of 
grand  jurors  were  not  in  session  at  the  time  the  indict- 
ment was  found  and  presented.  This  was  admitted  by  the 
pleadings.  This  case  then,  is  entirely  different  from  that 
one  which  is  cited  by  counsel.  It  would  be  a  most 
dangerous  practice  to  permit  the  defendant  to  impeach  by 
his  plea,  and  oral  testimony,  a  record,  which  has  been  so 
often  decided  to  be  absolute  verity.  It  cannot  be  assailed 
in  the  way  attempted  by  the  defendant  The  court  below 
decided  correctly.  There  does  not  appear  to  have  been 
any  direct  decission  upon  the  demurrer  filed  by  the  pros- 
ecuting attorney  to  the  plea  in  abatement,  but  merely  an 
entry  that  the  plea  is  overroled.  By  this  we  suppose  that 
the  demurrer  was  sustained. 

Judgment  affirmed. 

Slagle  and  Aeheson^  for  plaintiff  in  error. 

Caldb  BcUdwiny  for  the  state. 
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Btewabt  V.  Marshall. 

A  motion  to  set  aeide  a  slieriff's  sale  was  filed  in  the  district  court  daring 
TBcation  and  over  fifteen  months  after  the  sale :  held  that  the  motion  wm 
made  too  late,  and  shoald  have  been  oyerroled. 

Appeal  from  Lee  District  Court. 

Opinion  hy  Oseene,  J.  Motion  by  Marshall  to  set  aside 
sheriff's  sale.  Motion  granted  by  the  district  court.  This 
mling  is  now  assigned  as  error. 

By  the  record  it  appears  that  Stewart  &  Pitman  obtained 
a  judgment  before  a  justice  of  the  peace,  in  August,  1849. 
After  an  execution  was  issued  and  retunied,  "  no  property 
found/'  a  transcript  of  the  judgment  was  filed  with  the 
clerk  of  the  district  court ;  execution  was  issued  December 
4, 1849,  and  a  levy  made  on  lots  one  and  two,  in  block 
thirty,  in  Keokuk,  Iowa. '  On  this  execution,  lot  one  was 
jBold  to  Yanorsdall,  January  6,  1850,  and  the  purchase 
money  paid.  On  the  same  day,  Vanorsdall  bid  four  hun- 
dred dollars  for  said  lots  one  and  two,  on  an  execution  sale 
firom  a  judgment  of  his  own  against  Marshall.  From  this 
sale  the  lots  were  redeemed  by  Wra.  Patterson,  within  the 
fifteen  months  limited  by  law.  But  on  the  other  sale  a 
sheriff's  deed  was  executed  to  Yanorsdall,  April  2l8t,  1851, 
and  afterwards,  on  tlie  25th  of  that  month,  a  motion  was 
made  in  vacation,  on  the  motion-book  of  the  district  court, 
to  set  aside  the  sale.  This  motion  could  not  properly  be 
noticed  by  the  court,  or  the  parties,  until  the  following 
September  term  of  the  court,  and  does  not  appear  to  have 
been  called  up,  and  argued,  till  the  January  term,  1862. 
Exhibits  and  affidavits  were  admitted  for  and  against  the 
motion.  The  facts  established  may  show  good  grounds 
for  relief,  in  equity,  where  all  persons  concerned  are  made 
partiee  to  the  proceeding ;  and,  indeed,  good  grounds  for 
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relief  at  law,  if  the  motion  had  been  made  with  in  a 
reasonable  lime.  Nearly  eighteen  months  had  elapsed 
before  the  execution  defendant. gave  notice  of  any  object- 
ion to  the  sale,  and  during  that  period  the  property  may 
have  been,  time  and  again,  transferred  from  one  innocent 
purchaser  to  another.  After  a  party  has  slept  so  long 
upon  his  rights,  after  the  purchase  money  has  been  paid 
and  deed  executed,  after  the  legal  title  is  vested,  beyond 
redemption,  in  the  purchaser,  it  would,  we  think,  be  a 
dangerous  practice  to  entertain  irregularities  in  the  sale, 
upon  a  proceeding  so  summary  and  informal  as  a  modon 
at  law. 

Other  courts  have  decided  that  after  the  purchaser  has 
paid  his  money  and  obtained-  a  deed,  it  is  too  late  for  a 
motion  to  set  aside  the  sale :  2  McLean,  64 ;  Blair  v.  Green- 
way,  I  Browne,  218  ;  Ghamhers  v.  Sto7ie,  9  Ala.,  260. 

Believing  it  would  be  a  dangerous  precedent  to  enter- 
tain such  a  motion  after  the  transfer  has  been  perfected, 
we  must  reverse  the  proceedings  at  bar.  If  the  execution 
defendent  is  entitled  to  relief,  he  can  find  it  in  equity. 

Judgment  reversed. 

J.  M.  Love  and  J,  TT.  Rankin^  for  appellant. 

S.  T.  Marshall  and  /.  (7.  Holly  for  appellee. 


FOSS  V.  ISETT. 

The  seal  of  the  district  court  essential  to  the  validity  of  a  writ  of  attachment. 
The  want  of  the  seal  to  a  writ  of  attachment  cannot  be  obTiated  bj  aiDCndment. 

Appeal  from  Muscatine  District  Court 

Opinion  hy  Kinney,  J.    Isett  sued  Foss  in  attachment. 
On  the  first  appearance  of  the  defendant  he  moved  to 
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quash  the  proceedings  in  attachment,  for  the  reason  among 
othenBi  that  the  paper  purporting  to  be  a  writ  was  not 
under  seal.  Thereupon  the  plaintiff  moved  the  court  ^to 
amend,  which  was  granted,  and  the  motion  of  defendant 
overruled.  This  was  error.  Before  the  property  of  the 
defendant  could  be  seized,  it  was  indispensable  that  the 
plaintiff  should  obtain  a  writ  A  paper  issued  by  the 
clerk  in  the  form  of  a  writ  is  no  writ,  unless  it  has 
impressed  upon  it  the  seal  of  the  court  from  whence  it 
iasues.  Without  this  seal  it  is  no  more  for  the  purpose  of 
a  writ  than  blank  paper.  Could  it  be  amended  ?  Not  at 
all ;  for  there  is  nothing  to  amend.  It  lacks  the  essential 
ingredient  of  a  writ,  and  is  not  amendable. 

It  is  tbe  seal — other  things  being  right, — which  makes  it 
a  writ,  gives  it  force,  efficacy  and  life.  The  property 
which  had  been  seized  upon  this  void  paper  could  not  be 
held  in  custody,  upon  a  writ  issued,  after  it  was  attached, 
which  would  be  the  case  if  the  seal  could  be  subsequently 
affixed. 

The  numerous  authorities  cited  by  the  counsel  for  appel- 
lee are  not  applicable  to  the  question  presented  by  this 
record.  Neither  are  the  provisions  of  ttie  Code,  §§  1758, 
1759,  broad  enough  to  cover  the  case.  This  was  not 
properly  an  amendment  which  was  proposed.  It  wKs  the 
creaiion  of  a  writ.  This  could  be  done,  but  not  so  as  to 
operate  retrospectively  upon  any  prior  proceedings.  With 
the  seal  it  became  for  the  first  time  a  writ,  and  the  party 
to  make  it  available  should  proceed  upon  it  de  novo.       ' 

Judgment  upon  the  attachment  reversed,  but  as  the- 
attachment  is  merely  auxiliary  to  the  main  suit,  the  judg- 
ment against  the  defendant  will  not  be  disturbed. 

&*  Whicher  and  J,  Battler,  for  appellant.  • 

J.  Soott  Michman,  for  appellee. 
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H1LLI6  V.  Btan. 

Where  the  court  decided  that  there  were  two  hundred  doUars  in  the  hands  ol 
H.,  as  school  fund  commissioner,  belonginjj^  to  R.,  and  where  the  order  of 
the  court  was  presented  to  H.,  with  a  demand  of  payment,  a  refusal  on  his 
part  would  justify  a  mandamus,  to  compel  performance. 

Byery  fiuling  demurrant  has  a  right  to  plead  orer,  upon  such  terms  as  tlM 
court  may  direct.    To  refuse  such  right  unconditionally  is  erroneous. 

Appeal  from  Jone%  District  Court. 

Opinion  hy  Gbksne,  J.  Ira  B.  Byan  filed  a  petition  in 
the  court  below  for  a  peremptory  writ  of  mandamu9  com- 
manding  Samuel  E.  Hillis,  as  school  fund  commissioner, 
to  paj  over  to  him  the  sum  of  two  hundred  dollars,  which 
amount  had  been  adjudged  due  to  Ey  an  from  the  school  fund 
at  a  previous  term  of  court  To  this  petition  defendant 
demuired,  and  the  demurrer  was  overruled.  The  defendant 
dben  asked  leave  to  withdraw  the  demurrer  «id  answer 
over,  but  this  was  refused. 

1st.  It  is  objected  that  the  court  erred  in  overruling  the 
demurrer,  and  thereby  deciding  that  to  pay  a  judgment 
obtained  against  the  school  fund  commissioner  is  a  <l«tj 
resulting  from  his  office.  Code,  §  2179.  It  is  claimed  that 
an  execution  and  not  a  mandamus  would  have  been  the 
proper  proceee.  Bat  the  record  shows  that  thei«  waa  not 
such  a  record  against  Hillis  as  would  antbcm^e  die  issoing 
(^an  execution.  The  court  merely  decided  diat  there  were 
two  hundred  dollars  in  the  hands  of  Hillis,  as  school  fund 
commissioner,  belonging  to  Syan,  and  directed  payment. 
When  this  order  of  court  was  presented  to  Hillis,  with  a 
demand  of  payment,  a  refusal  on  his  parf  would  jnstiiy  a 
writ  of  mandamus  to  compel  performance.  We  think, 
then,  that  the  court  did  not  err  in  overruling  the  demurrer. 

2d.  But  we  think  the  court  did  err  in  refusing  defendant^a 
application  to  ^^  plead  over."    The  Code,  §  1755,  declares 
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that  ^  upon  the  determination  of  any  demnrreri  the  &iling 
party  may  amend  or  plead  orer,  upon  such  terms  as  the 
Ikmrt  deems  jnst,'*  &e.  Every  failing  demurrant  has  a 
ri|^t  to  plead  over  u}>on  complying  with  the  terms  and 
general  ruling  of  the  court.  But  in  this  case  the  applica- 
tion was  unconditionally  reftised.  The  defendant,  it  is  true, 
could  not  have  contradicted  the  judgment  in  his  answer, 
bnt  he  might  have  pleaded  payment,  or  a  satisfaction  of  the 
order,  subsequent  to  its  rendition. 

Judgment  reversed. 

Cl&ud  and  O^OonnoTy  for  appellants. 

I.  M.  Preston^  for  appellee. 


Johnson  County  v.  Poxteb. 

A  witneis  is  aoiitied  to  feet  from  ihe  county  for  his  attendsnee  in  a  crimiDal 
came  on  a  pntimiiiary  examination  before  a  justice  of  the  peace. 

Appeal  from  Johnson  District  Court. 

Opimon  hy  Kiknst,  J.  The  only  question  submitted  to 
the  district  court  in  this  case  is  this,  ^^was  the  plaintiff, 
John  Porter,  when  called  as  a  witness  in  a'  criminal  cause, 
en  &e  part  of  the  state,  in  a  preliminary  examination 
before  a  jufitiee  of  the  peace,  entitled  to  payment  of  his 
fees  from  the  county,  when  the  defendant  is  discharged." 
The  court  decided  the  plaintiff  entitled  to  such  fees,  and 
xandered  judgment  in  his  favor  against  the  county.  ^^  Each 
witness  for  attending  before  the  district  court,  is  entitled 
to  |1  00 ;  Oode  §  2544.  Before  a  jmtice  of  the  peace 
50  cents.    Mileage  for  actual  travel  per  mile  each  way, 
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five  cents."  This  is  the  only  section  upon  the  snbjecti 
There  is  nothing  in  this  to  confine  the  payment  of  feee  to 
civil  cases.  It  extends  to  all  cases  before  a  jnstiee  of  llie 
peace,  civil  as  well  as  criminal.  There  is  no  where  to  be 
found  in  the  Code  a  provision  requiring  witnesses  to  be 
paid  only  in  such  cases  as  may  be  prosecuted  to  conyie- 
tion.  As  far  as  their  fees  are  concerned,  witnesses  are  as 
much  entitled  to  them  in  those  cases  when  the  state  SeoIb 
to  convict,  as  when  a  conviction  takes  place — as  much 
entitled  to  their  fees  for  appearing  before  a  justice  of  the 
peace  on  a  preliminary  examination,  as  when  they  appeair 
in  court  upon  the  main  trial.  Hie  above  section  of  the 
Code  we  think  sufficiently  comprehensive  to  embrace  all 
witnesses  whether  in  civil,  criminal,  preliminary  or  final 
trials,  and  to  entitle  them  to  the  fees  therein  designated. 

Judgment  affirmed. 

C.  JBates^  for  appellant. 

Wm.  Penn  Clarky  for  appellee. 


East  v.  Parks. 

All  prooeas  usued  by  the  clerk  of  nny  district  conrt  most  bear  tert  in  the 
name  of  sub-clerk  :  bat  the  signatare  rnajr  be  regarded  as  a  part  of  the 
test,  and  where  referred  to  in  the  test  as  "witness  my  HmkI,"  Ac,  it  m 
sufficient  without  repeating  the  name  in  the  body  of  tha  teat 

Ajopeelfrom  Johmon  District  Court. 

Opinion  ly  Greene,  J.  This  suit  was  commenoed 
before  a  justice  of  the  peace,  and  was  remoyed  to  tlie 
district  court  of  Clinton  county,  by  writ  of  error.  Yanne 
changed  ,to  Johnson  district  court,  where  a  motion  wa» 
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made  to  quash  the  writ  of  error,  because  it  was  not  tested 
in  the  name  of  the  clerk,  and  the  motion  was  sustained. 

The  onlj  question  in  the  case  is,  did  the  court  below 
err  in  deciding  that  the  writ  was  not  properlj  tested? 
Hie  Code,  §  1592,  declares  that  ^^all  process  issued  by  the 
clerk  of  any  district  court  shall  bear  date  on  the  day  on 
^hich  it  issued,  and  be  tested  in  the  name  of  the  clerk 
^ho  issued  the  same,  and  be  under  the  seal  of  the  court.'' 

Defendant  maintains  that  the  writ  is  not  tested  in  the 
name  of  the  derk  who  issued  the  same,  and  was,  therefore, 
properly  quashed.    The  writ  is  tested  as  follows : 

'*  Witness  my  hand  and  the  seal  of  said  court,  Decem- 
ber 80, 1852.  S.  H.  Samuels, 
Clerk  District  Court  Clinton  county.''^ 

It  is  not  pretended  that  S.  H.  Samuels  was  not  the  clerk, 
but  it  is  insisted  that  his  name  should  have  been  inserted 
after  the  word  "  witness,"  and  preceding  the  date  of  the 
test.  It  is  claimed  that  the  test  of  a  writ  is  one  thing,  and 
the  signing  of  it  is  another  and  different  thing.  But  may 
not  the  signing  become  a  part,  and  often  the  most  authen- 
tic part  of  the  test?  Where  the  law  requires  the  writ  to 
be  tested  in  some  other  name  than  that  of  the  clerk,  it 
would  be  necessary  to  insert  such  name  in  some  portion 
of  the  attestation.  If  in  the  name  of  the  king  it  would 
be  "witness  ourself."  If  in  the  name  of  the  chief  justice 
or  presiding  judge,  his  name  should  follow  the  word 
"witness."  But  where,  as  in  our  state,  the  writ  is  to  be 
tested  in  the  name  of  the  clerk,  where  is  the  necessity  or 
propriety  of  naming  the  clerk  more  than  once?  In  this 
case  the  clerk's  signature  is  made  a  part  of  the  test,  and 
no  other  name  is  used.  It  reads  "  witness  my.Aafk/,"  &c., 
as  an  original  writ  in  England  would  read  "witness  our- 
self," &c.  The  words  my  hand  preceding  the  signature 
of  the  clerk  is  equivalent  to  an  insertion  of  the  clerk's 
name.  They  refer  to  the  name  and  supersede  the  neces- 
sity of  repeating  it  We  fliink  the  writ  is  tested  with 
Vat.  IV. 7 
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substantial  correctness,  and  that  the  decision  below  is 
erroneous. 

Judgment  reversed. 

Smithy  MoKinley  and  Poor^  for  plaintiff  in  error. 

Cooh  and  DiUon,  for  defendant 


Gould  v.  Woodwabd. 

A  deed,  with  a  defectire  oertificate  of  acknowledgment,  is  admiseible  in 

eridence,  but  is  not  concluaiTe  withont  fartlier  proof. 
A  deed,  defectiyely  acknowledged,  is  good  between  the  partieg,  bat  not 

sufficient  to  impart  notice  of  the  aale  to  others. 

Appeal  from  Mttscatine  District  Court 
Opinion  hy  KnonaT,  J.     Action  of  right  brought  by' 
Gould  against  Woodward.    The  plaintiff , introduced  evi- 
dence tending  to  prove  his  title  to  the  premises  and  rested. 
The  defendant  then  introduced  a  judgment,  execution,  and 
sherifl's  deed.    The  plaintiff  objected  to  the  deed  going  in 
evidence,  on  the  ground  that  it  was  defectively  acknowl- 
edged, which  objection  the  court  overruled.    To  this  the 
plaintiff  excepted.     The  only  question  for  this  court  to 
determine  is  :  Was  the  deed  properly  admitted  in  evidence  ? 
The  acknowledgment  is  as  follows : 
Terbttobt    of   Iowa,  ) 
MusoATiinB  County,   )  *** 

Before  me,  James  Lidy,  derk  of  the 
district  court  in  and  for  said  county,  personally  appeared 
the  above  named  George  Humphreys,  sheriff,  known  to 
me  to  be  the  person  whose  name  is  subscribed  thereto, 
and  acknowledged  the  signing  of  the  above  to  be  his  free 
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and  voltintaiy  ACt  and  deed,  this  14th  dfij  of  July,  A.  D., 
2845.  James  Lttlt,  Clerk  of  saidcatinty. 

With,  the  seal  of  said  county  hereto  affixed. 

It  is  claimed  that  this  certificate  is  defective  in  this  :  that 
the  officer  does  not  state  Aow  he  knows  the  person  making 
tiiie  acknowledgment ;  and  in  support  of  this  we  are  refer- 
red to  B.  8. 1813,  §§  10, 11,  p.  205.  Section  11  required  that 
the  certificate  of  acknowledgment  shall  state  the  fact  of 
acknowledgment,  and  that  the  person  making  the  same 
y^tLB  personally  known  to  the  officer  granting  the  certificate. 
It  wHl  be  observed  that  the  officer  has  left  out  the  word 
"  personally  '^  in  his  certificate.  This  certificate  is  defective 
for  some  purposes.  It  might  not  be  sufficient  to  charge 
notice  upon  a  judgment  purchaser.  But  is  it  such  a  defect 
as  would  exclude  the  deed  from  being  introduced  as  evi- 
dence? 

Sectien  34  of  the  same  act,  cited  by  plainti^  is  as  follows  : 
'^  Every  instrument  of  writing  conveying  or  affecting  real 
estate,  which  shall  be  acknowledged  or  proved,  find  certified 
as  hereinbefore  prescribed,  may,  together  with  the  certificate^ 
of  acknowledgment,  proof,  or  relinquishment,  be  read  in 
erndeneev>Uhout  further  proof^^  Does  it  follow  that  if 
the  deed  is  not  acknowledged  and  certified  as  before- 
required,  it  should  not  be  read  in  evidence  at  all?  We 
think  not  It  may  go  in  evidence,  but  shall  not  be  conclu- 
sive. If  properly  acknowledged  and  certified,  no  further 
proof  is  necessary ;  but  if  defectively  certified,  we  know  of 
no  law  excluding  it  from  the  jury. 

In  the  ease  of  Strong  v.  Smithy  3  McLean,  362,  it  was 
decided  that  a  deed  not  acknowledged,  or  acknowledged 
defectively,  if  recorded  in  Indiana,  would  not  be  ndtice,  but 
was  good  between  the  parties,  and,  when  proved,  was 
admissible  in  evidence.  Vide  Wayman  v.  NayloTy  2  Black., 
32.  '  An  acknowledgment  is  necessary  for  Uie  admission 
of  a  deed  to  record,  but  is  not  esBeiptial  to  its  validity.  It 
caatnly  impart  notice  by  being  properly  acknowledged 
ttkd  certified.    But  it  has  been  decided  that  the  estate  passes 
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to  the  grantee  {)re8ently,  before  the  acknowledgment. 
MavBhaU  v.  Fish,  6  Mass.,  24 ;  Wash  v.  WiOard^  IS  K". 
H.,  389. 

It  is  not  necessary  to  adduce  authoritifes.  The  deed  wma 
admissible  in  evidence,  under  oar  statute,  though  the  certifi- 
cate of  the  officer  is  defective. 

Judgment  affirmed. 

jff.  O^ConnoTj  for  appellant. 
W.  Q.  Woodxoard^  for  appellee. 


Stockton  v,  Cfty  of  Burlinotok. 

Where  the  blU  of  exceptions  does  not  purport  to  gi^e  all  the  evidence,  it  will 
be  presumed  that  the  facts  as  found  were  sufiicicntlj  established  hy  other 
proof. 

Where  a  notice  of  garnishment  was  served  within  ninety  dajs,  aoA  the 
answer,  filed  at  the  next  term  of  court,  having  been  midaid  and  a  new 
answer  filed  : .  held  that  the  new  answer  should  be  regarded  as  a  continua- 
tion of  the  first ;  held,  also,  that  as  the  amount  due  from  the  garnishee  wan 
for  personal  services  rendered  within  ninetj  days  next  preceding  the  notice* 
it  was  exempt  from  execution  and  attachment. 

Appeal  from  Des  Moines  District  Court. 

Opinion  ly  Orbenk,  J.  In  the  case  of  L.  D.  Stockton  r. 
John  McCreary,  the  city  of  Burlington  was  gamisheed,  and 
answered  through  the  major  and  recorder,  that  the  city 
was  owing  McCreary  about  991  75,  for  work  done  by  him 
in  moving  bodies  from  the  old  grave  yard. 

McGreary  moved  the  court  to  order  the  money  due  from 
the  city  to  be  paid  over  to  him,  because  the  amount  was  his 
due  for  personal  service  rendered  within  ninety  days  next 
preceding  the  notice  of  garnishment.    The  defendant,  being 
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the  head  of  a  family,  claimed  the  wages  to  be  exempt 
from  execution  and  attachment 

Stockton  moved  for  a  judgment  against  the  city  for  the 
amount  due  to  McCreary;  but,  upon  a  hearing  of  the 
motion,  and  the  objections  k>  the  same  by  McCreary,  it  was 
overruled  and  the  garnishee  discharged.  To  this  decis- 
ion the  plaintiff  now  interposes  two  objections :  jFtrst^ 
Because  there  is  nothing  in  the  evidence  to  show  that  the 
debt  was  due  McCreary  for  his  personal  services,  or  that  he 
was  the  head  of  a  fistmily.  Although  thesle  facts  may  not 
be  sufficiently  proved  by  the  evidence  contained  in  the  bill 
of  exceptions,  still,  as  the  bill  of  exceptions  docs  not  purport 
to  give  all  the  evidence  in  the  case,  we  must  presume  that 
the  fitcts  were  sufficiently  proved  to  the  court  below.  Sec- 
ond^ That  as  the  levy  was  made  in  October,  1853,  and  the 
work  perfonned  in  April  of  that  year,  more  than  ninety 
days  elapsed  after  the  service  was  peformed  before  the  levy 
was  made.  But  it  seems  that  tlie  notice  of  garnishment 
had  been  served  upon  the  city  at  the  spring  term  of  the 
court,  and  within  the  ninety  days  ;  and  that  the  city  at  that 
term  ffled  an  answer,  but  the  plaintiff  objected  to  a  hearing 
at  that  term,  and  the  hearing  was  continued  till  the  next 
term  of  the  court,  at  which  the  old  answer  was  misplaced 
and  a  new  one  substituted.  There  having  been  no  negli- 
gence shown  on  the  part  of  McCreary,  or  the  city,  the  court 
very  correctly  admitted  this  substitute  answer  as  a  contin- 
uation of  the  original.  The  propriety  of  doing  so  was 
addressed  to  the  sound  discretion  of  the  court.  Besides,  we 
think  this  ruling  was  authorized  by  §  1668  of  the  Code. 

Judgment  affirmed. 

L.  D,  Stochtcn^  pro  se 

T.  D.  Crjcker^  for  defendant 
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Stein  v.  Keeleb. 

Where  fraud  is  set  up  in  defense  of  a  note  which  was  indoised  to  plaintiff 

before  due,  the  answer  should  charge  the  holder  with  notice  of  the  alIe^;od 

fraud,  or  that  he  was  a  party  thereto. 
Fraud  is  no  defense  to  a  note  which  came  into  tlie  possession  of  a  bonajide 

holder,  without  notice,  for  value,  and  before  due. 
Section  three  of  revised  statutes,  p.  453,  is  applicable  onlj  to  instruments 

assigned  after  due. 

Appeal  from  Muscatine  District  Court 

Opinion  hy  Kinney,  J.  Suit  brought  on  a  promiasory 
note  for  $333  33,  dated  October  30th,  1848,  and  due  thirty- 
.three  months  after  date,  payable  to  Henry  Q.  Jamison  or 
order,  signed  by  John  G.  Stein.  Note  assigned  to  Keeler  • 
before  due.  Petition  in  the  usual  form.  Defendant 
answers  that  Jamison  obtained  the  note  by  fraud,  and  sets 
out  specifically  in  what  tlie  fraud  consisted. 

To  this  answer  the  plaintiff  filed  the  following  demur- 
rer: 

1.  The  answer  of  tlie  defendant  does  not  chai^  th« 
plaintiff  with  notice  of  the  alleged  fraud. 

2.  The  plaintiff  is  not  a  party  to  the  said  alleged  fraud 
set  forth  in  defendant's  answer,  nor  does  the  answer  so 
allege.  This  demurrer  the  court  sustained ;  and  rendered 
judgment  for  the  plaintiff  for  the  amount  of  the  note,  and 
interest.     It  is  said  that  this  is  error. 

We  think  the  court  ruled  correctly.  The  note  being 
negotiable,  assigned  to,  and  falling  due  in  the  hands  of  a 
third  person,  it  was  necessary,  before  a  recovery  could  be 
prevented  on  the  ground  of  fraud  in  its  procurement,  to 
connect  the  assignee  with  that  fraud  as  party,  or  by  prov- 
ing actual  or  constructive  notice  of  the  fraud.  Mr.  Ohitty 
lays  down  the  doctrine  to  be,  that  a  bill  or  note  having 
been  obtained  without  adequate  consideration,  or  even  by 
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dniess  or  fraud,  or  misapplied  by  an  agent  to  bis  own  use, 
affords  no  defense,  when  the  instrument  came  into  the  pos- 
session of  a  bona  fide  holder  without  notice  for  value, 
and  before  it  was  due.  Chitty  on  Bills,  p  90.  This  for 
the  reason  that  if  one  of  two  persons  must  sustain  a  loss, 
he  who  has  suffered  a  negotiable  security,  with  his  name 
attached  to  it,  to  get  into  circulation,  ought  to  bear  the 
loss,  and  seek  his  remedy  against  the  person  who  has 
improperly  passed  the  instrument. 

Wingtanley  v.  Botodenj  1  SewL,  402,  was  an  action  by 
the  indorsee  against  the  maker  of  a  promissory  note. 
The  defense  insisted  on  was,  that  the  note  had  been  given 
for  hits  against  the  defendant  in  a  lottery  insurance.  Lord 
Kenyon,  C.  J.,  thought  the  plaintiff  was  entitled  to 
recover ;  observing,  that  the  innocent  indorsee  of  a  gam- 
ing note,  or  note  given  on  an  usurious  contract,  could  not 
recover,  but  that  in  no  other  case  could  the  innocent 
indorsee  be  deprived  of  his  remedy  on  the  note,  and  that 
a  contrary  determination  would  shake  paper  credit  to  the 
foundation. 

Illegality  of  consideration  will  be  no  defense  in  an 
action  at  the  suit  of  a  hona  fide  holder  without  notice  of 
the  illegality,  unless  he  obtained  the  bill  after  it  became 
due,  without  it  is  so  expressly  declared  by  the  legislature. 
JSraum  v.  Turnery  7  T.  E.,  630 ;  Wyatt  v.  Bulner^  2  Esp. 
S.,  538, 

Was  th&e  such  express  legislation  in  Iowa?  We  are 
referred  to  Rev.  Stat.,  p.  453,  §  6.  This  section  must  be 
construed  in  connection  with  the  3d,  4th  and  5th  of  the 
same  act.  When  so  construed  it  can  only  apply  to  instru- 
ments assigned  after  due.  This  is  clear  and  will  admit  of 
no  other  construction,  and  preserve  the  object  of  the  pre- 
ceding sections.  Section  four  allows  the  same  defense 
upon  an  assigned  note,  as  if  it  had  not  been  assigned, 
providing  it  be  indorsed  after  due.  Section  four  permits 
the  maker  upon  a  note  assigned  before  due  to  prove  pay- 
ment before  it  was  indorsed,  provided  Tie  proves  that  the 
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plaintiff  had  sufficient  notice  of  the  payment  before  he 
accepted  the  said  inetrument  Section  five  allows  the 
defendant  to  show  a  want  of  consideration,  or  a  failure  of 
consideration  in  whole,  or  in  part,  in  a  suit  commenced 
by  any  person  npon  a  note,  bond,  bill  or  other  instrument 
of  writing,  &c. ;  ^^  providing  that  nothing  in  this  section 
shall  be  construed  to  affect,  or  impair  the  right  of  any 
bona  fide  assignee  of  any  instrument  made  assignable  by 
this  act,  when  such  assignment  was  made  before  such 
instrument  became  due.  '* 

Thus  it  will  be  seen  that  the  statute  so  confidently  relied 
upon  by  plaintiff,  sustains  the  decision  of  the  court  below. 
The  spirit  and  interest  of  this  statute,  are  to  protect  innor 
cent  holders  of  negotiable  paper.  According  to  princi- 
ple, adjudged  cases,  and  the  statute,  the  answer  was 
demurrable. 

Judgment  affirmed. 

«/.  Scott  Jiichmafid^  for  appellant. 

JET  O^Connory  for  appellee. 
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McIntire  V.  Skinner. 

M .  lield  a  elaim  on  one-qnarter  of  a  quarter  section  of  land,  and  coDtracted 
irith  S.  for  one-quarter  of  a  one  hundred  and  siztj  acre  land  warrant,  with 
the  understanding  that  S.  should  enter  the  quarter  section  of  land  in  his 
own  name,  and  deed  to  M.  his  portion.  Aflcr  entering  the  land,  8. 
rscegniscd  the  arrangement  in  two  or  three  transactions,  but  finally,  when 
If.  iaideced  to  hira  the  price  stipulated  for  one-fourth  of  the  warrant,  8. 
nhBtd  to  make  the  deed :  held  that  the  circumstances  and  equities  re- 
merred  the  esse  from  the  statute  of  fraud,  and  created  a  trust  which  should 
he  enforced  against  8. 

An  cnl  trust  may  be  established  by  parole  testimony,  if  a  voluntary  scknowl- 
ntot  can  be  proved. 

A  jesulting  trust  mar  be  established  by  parole  proof. 

In  Equixt.    Appeal  from  Wapello  District  Court. 

Opinion  by  Obeene,  J.  Bill  filed  for  specific  peifonn- 
aace.  It  avers  that  in  1849,  J.  McIntire,  the  complainant, 
was  owner  of  a  claim  on  the  north-east  quarter  of  north- 
west qnarter,  section  eighteen,  township  seventy-one, 
range  thirteen,  upon  which  he  had  valuable  improve- 
ments; that  the  defendant  being  then  owner  of  a  land 
warrant  for  160  acres,  it  was  agreed  by  the  parties  that 
complainant  should  have  one-fourth  of  the  land  warrant  for 
$37  50,  and  that  the  warrant  should  be  located  on  said 
north-west  quarter  section  of  land  in  the  name  of  defen- 
dant, and  tliat  he  should  then  convey  the  noi*th-east 
quarter  of  said  quarter  section  to  complainant;  that 
defendant  undertook  the  trust  and  under  the  agreement  to 
deed  the  north-east  quarter  to  complainant,  entered  the 
land  with  the  warrant  in  his  own  name ;  that  after  defen- 
dant was  vested  with  the  title,  complainant  applied  to 
him  for  a  deed  to  his  portion  of  the  land  so  purchased  in 
trust  for  him,  and  tendered  te  defendant  the  $37  50  agreed 
upon  as  the  price  of  the  one-fourdi  of  the  warrant,  but 
the  defendant  refused  to  make  the  deed;,  the  petition 
7» 
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prays  for  a  deed  and  tenders  the  money  in  court.  Defen- 
dant's answer  denies  the  trust,  and  assumes  that  if  any  , 
promise  or  contract  was  made  it  was  not  in  wrjting,  but 
was  oral  and  within  the  statute  of  frauds.  Eeplication 
wholly  controverts  the  answer  and  re-affirms  the  trust. 
Case  submitted  on  the  pleadinga  and  depositions.  Petition 
dismissed. 

We  think  the  averments  in  the  petition  are  wholly  con- 
firmed by  the  depositions. 

It  seems  by  the  evidence  that  there  was  an  understanding 
that  complainant  might  pay  for  the  fourth  of  the  wazrant 
in  prairie  breaking,  at  some  convenient  time  to  compUdn- 
ant.  Defendant  said  he  '^  was  not  particular  when — most 
any  time  would  do."  But  when  Mclntire  offered  to  do  the 
breaking,  defendant  did  not  wish  to  have  it  done  then, 
because  it  was  too  late  in  the  season,  and  not  on  the  ground 
that  he  had  not  sold  him  one-fourth  of  the  warrant.  Wh^n 
tiie  tender  was  made,  Skinner  did  not  deny  th^  contract  or 
the  trust,  but  when  asked  if  he  would  take  the  money 
merely  replied,  ^'not  now.*^  At  another  time  Skinner 
remarked  that  he  would  not  make  a  deed  to  Mclntire  till 
he  took  back  certain  offensive  words.  In  this  he  virtual^ 
recognized  the  trust  and  his  contract  to  deed,  but  assumed 
the  right  of  exacting  an  apology  as  an  additional  condition 
upon  which  the  deed  should  be  given.  These  circumstan- 
ces in  connection  with  the  direct  and  positive  evidence 
adduced  in  support  of  the  petition,  are  sufficie^it  to  over- 
come all  conflicting  evidence  and  make  out  a  strong  case 
for  complainant 

The  contract,  as  originally  made  and  subsequently  recog- 
nized by  defendant,  clearly  created  a  trust ;  but  as  the 
contract  was  oral,  it  is  claimed  that  it  comes  within  the 
statute  of  frauds.  If  the  trust  rested  only  on  a  naked  declar- 
ation, and  if  disconnected  with  the  purchase  of  one-fourth 
of  the  land  warrant,  and  in  relation  to  public  land  on  which 
complainant  had  no  valid  claims,  this  objection  would  be 
good.    The  peculiar  circumstancea  and  strong  equities  of 
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thig  case  remove8  it  from  the  statute  of  frauds.  Complain- 
ant proves  that  he  had  a  valid  claim  and  improvements  on 
the  land  in  question,  comprising  one-fourth  of  the  land 
entered  with  the  warrant.  He  proves  that  he  pur- 
chased one-fourth  of  the  warrant  before  the  land  was 
Altered.  The  fact  that  defendant  agreed  to  take  his  pay 
in  breaking,  and  at  a  subsequent  period,  did  not  invalidate 
the  purchase.  The  case  then  is  this  :  In  consideration  of 
complainant^s  claim  on  one-fourth  of  the  land,  and  ip  consid- 
enition  of  his  having  purchased  one-fourth  of  the  warrant, 
at  the  price  stipulated,  defendant  undertook  the  trust  and 
entered  the  land  in  his  own  name  for  their  joint  benefit. 

The  land  upon  which  this  warrant  was  laid  was  claimed 
jointly  by  the  parties,  but  this  claim  was  encumbered  by 
the  legal  title  of  the  United  States.  It  was  agreed  that  one 
of  the  joint  claixidants  should  remove  the  incumbrance  and 
perfect  the  title  for  their  joint  benefit,  and  share  in  propor- 
tion the  e^fpense.  So  in  Lee  v.  Jfbx,  6  Dana,  170,  one  of 
several  joint  tenants  bought  an  incumbrance  on  tlie  joint 
possession,  and  it  was  held  that  the  purchase  might  inure 
to  the  equal  benefit  of  his  cotemants,  upon  condition  of 
paying  their  due  proportion  of  the  actual  cost.  How  much 
stronger  is  the  case  at  bar  ?  Complainant  had  already  made 
proTision  for  his  proportion  of  the  actual  cost. 

In  Pierce  v.  Pierce^  7  B.  Monroe,  438,  it  was  held  that 
if  a  conveyance  be  made  to  A,  and  B  proves  that  he  paid 
a  part  of  the  price  for  his  own  nse,  a  trust  results  in  favor 
of  B,  though  not  named  in  the  deed.  In  this  case,  com- 
plainant's claim  and  improvements  on  the  land,  and  his 
purchase  of  one-fourth  of  the  warrant,  render  the  statute 
of  frauds  inajiplicable.  Besides,  equity  will  enforce  a  parole 
trust,  though  the  statute  of  frauds  be  relied  on.  1  McCord, 
C.  K.,  119.  It  is  objected  that  the  depositions  in  this  case 
should  have  been  rejected,  because  they  only  establish  an 
oral  trust  by  oral  proof.  A  trust  need  not  be  created  by 
writing  when  it  can  be  proved  by  writing.  But  it  need  not 
even  be  proved  by  writing  if-  a  voluntary  acknowledgment 
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can  be  proved.  Here  an  acknowledgment  waB  proved 
and  that  diepenees  with  written  proof.  Besides,  this 
is  a  case  of  resulting  trust,  and  such  a  trust  may  be 
established  by  parole  proof.  BotUford  v.  Butty  2  Johtf* 
Ch.,  409  ;  3  Mason,  847 ;  3  latt.,  399.  We  say  this  is 
a  resulting  trust,  because  complainant  had  a  recogilized 
claim  on  the  land,  and  an  acknowledged  interest  by 
purchase  in  the  warrant  by  which  tlie  title  was  perfected  ; 
and  having  those  rights  to  the  claim  and  warrant  before 
purchase,  a  trust  must  equitably  result  from  them.  These 
rights,  to  daim  and  warrant,  are  the  whole  foundation  of 
the  trust,  and  as  completely  remove  the  case  from  the  stat- 
ute of  frauds,  as  a  payment  of  the  purchase  money  could 
have  done.  The  trust  resulting  from  those  rights  having 
been  clearly  proved  by  facts  and  distinct  acknowledgment, 
we  cannot  consider  the  statute  of  frauds  as  applicable  to- 
the  case. 

We  therefore  conclude  that  complainants  equity  in  one* 
fourth  of  the  quarter  section  is  fuUy  established,  and  that 
he  is  entitled  to  a  deed  on  payment  of  one-fourth  of  the 
price  stipulated  for  the  warrant,  with  interest  up  to  the  date 
of  tender.  Decree  reversed. 

Wright^A  Knappy  and  (7flZi?2<?e5Z2,  for  complainant 

H.  0.  HendetshoU^  for  defendant. 


Davis  v.  MoFrnr. 

Thii>  court  wiU  not  revene  upou  queetiouB  *t>f  fact,  tinlcaB  the  teBtimonj  of 

record  clearly  ahows  enor, 
AU  legal  pffeaumptionB  wiU  laTor  tlie  deekion  below. 
Wliere  a  plea  in  abatement  put  in  iMue  plaintifTa  right  to  the  office  of  super- 

riaor,  it  was  incumbent  upon  him  to  dtow  that  he  held  the  office  by  right 

Appeal  f torn  Ceda/r  Diettiot  Court. 
Opinion  hy  Bjwott,  J.    Suit  before  a  justice,  brought 
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for  refufting  to  work  on  the  road.  Plea  in  abatement ;  trial 
had,  and  judgment  for  plaintiff.  Appeal  to  the  diatrict 
«ourt  Jury  waived,  and  the  question  of  fact  as  well  as 
law,  whether  Davis  was  supervisor,  submitted  to  the  court, 
and  judgment  for  defendant  upon  his  plea  in  abatement. 
The  testimony,  by  agreement,  is  sent  up  to  this  court. 
From  that  testimony  we  cannot  see  that  the  court  erred. 
Acting  as  a  jury,  unless  that  testimony  was  clearly  insuffi- 
cient to  authorize  the  decision,  the  court  would  not  reverse. 
All  legal  presumptions  are  in  favor  of  the  decision.  The 
judgment  will  not  be  disturbed  unless  the  error  is  palpa- 
ble. Hiere  is  no  particular  ruling  of  the  court  upon  any 
question  of  law  by  which  the  error,  if  any,  is  made  mani- 
fest; no  bill  of  exception. 

The  testimony  shows  that  Davis  was  supervisor  de-facto^ 
and  one  witness  swears  that  the  township  clerk  informed 
him  that  he  had  been  sworn  into  office.  The  clerk  tes- 
tified that  Davis  was  not  qualified ;  other  witnesses  tes- 
tify that  the  people  did  not  work  the  road  under  him, 
because  they  thought  he  had  not  taken  the  oath  of  office. 
It  seems  that  there  was  no  recognition  of  him  as  an  officer, 
by  those  whose  duty  it  was  to  perform  labor  upon  the 
highway,  and  as  the  plea  in  abatement  put  directly  in 
issue  his  right  to  the  office,  it  was  incumbent  upon  him  to 
prove  that  he  was  an  officer  dt  jure  as  well  as  de-factq. 
It  does  not  appear  from  the  testimony  that  he  did  this,  and 
the  court,  so  for  as  we  can  judge,  decided  correctly  in 
rendering  judgment  against  him. 

Judgment  affirmed. 

^  Wm.  Fetm  Clarke  and  S.  WhicJier^  for  appellant. 

W.  H.  Tuihill  and  TTm.  Smyih,  for  appellee. 


% 
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Davis  CoxTNTy  v:  Horn. 

Wlierc  etej  access  to  a  higher  court  is  aflGorded  bj  appeal,  such  court  ahoidd 
in  the  ezercifie  of  a  sound  discretion,  refuse  the  common  kw  writ  of 
etrUarari, 

A  party  in  no  way  effected  by  the  proceeding  and  a  stranger  to  the  record^ 
not  entitled  to  an  appeal,  nor  to  a  writ  of  ^erUolrwi, 

Ettot  to  Davis  District  Court. 

Opinion  hy  Greenb,  J.  In  Joly,  1849,  the  commission* 
ers  of  Davis  county  allowed  the  school-ftrnd  commissioner 
a  sum  stated,  for  his  services,  to  be  paid  ont  of  the  school 
fund.  To  correct  this  proceeding,  Hosea  B.  Horn,  a  third 
party  in  no  way  connected  with  the  proceeding,  sued  onia 
writ  of  certiorari  and  had  the  case  certified  to  the  district 
conrt,  where  the  decision,  so  &r  as  it  affected  the  school 
fnnd,  was  reversed.  The  question  is  raised  :  Was  the  writ 
of  certiorari  authoruEedf 

We  agree  with  the  conrt  below,  that  the  disMct  courts 
may  at  common  law  issne  writs  of  certiorari  to  have  flie 
proceedings  of  inferior  tribunals  certified  before  them,  in 
order  to  revise  and  correct  those  proceedings  when  fiyond 
illegal,  fiat  this  writ  should  not  be  issued  when  the  right 
of  appeal  exists,  unless  there  has  been  a'  usurpation  of 
power  in  the  denial  of  that  right  Gomstoch  v.  Porter^ 
5  Wend.,  98;  Wood  v.  RandaU,  5  Hill,  264.  Our  dis- 
trict courts  have  jurisdiction  in  all  civil  and  criminal  mat- 
ters arising  in  their  respective  districts,  in  such  manner  as 
shall  be  prescribed  by  law.  Const.,  Art.  564.  They  are 
invested  with  all  the  attributes  of  common  law  tribunals,  to 
the  same  extent  as  the  King's  Bench,  Ck>mmon  Pleaa,  and 
Exchequer  courts  of  Westminster  ;  but  the  manner  of  exer- 
cising Uiis  jurisdiction  may  be  modified  by  statute.  Where 
easy  access  to  a  higher  tribunal  is  aflorded  by  appeal^  a 
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court  should,  in  the  exercise  of  a  sound  discretion,  refuse 
the  common  law  writ  of  certiorari. 

Bnt  in  the  present  case,  Horn  not  having  been  a  party 
to  the  record  before  the  commissioners'  court,  he  was  not 
entitled  to  an  appeal,  nor  does  it  follow  that  he  was  enti- 
tled the  writ  of  certiorari.  He  was  a  stranger  to  the 
record,  and  appears  to  have  been  in  no  way  affected  by 
the  proceedings.  He  appears  to  have  had  no  agency  over 
a  connection  with  the  school  fund.  By  what  legal 
authority,  then,  could  he  coxne  in  and  object  to  the  pro- 
ceedings before  the  commissioners,  in  relation  to  that 
fund?  The  superintendent  of  public  instruction  might, 
perhaps,  have  applied  for  this  writ  with  some  show  of 
authority,  and  could,  with  propriety,  object  to  the  illegal 
appropriation  of  the*  school  fond ;  but  clearly  a  person  in 
no  way  affected  by,  or  connected  with  the  transaction, 
could  not. 

Judgment  reyersed. 

A.  HaU  and  2).  P.  Palvier^  for  plaintiff  in  error. 


Lewis  t^ .  Millkb. 

An  appeal  from  the  district  to  the  suprexzie  court  is  taken  by  service  of  a 
notice  in  writing,  on  the  adverse  party  and  the  clerk.  This  must  be  donet 
under  the  Code,  within  one  year  from  the  date  of  judgment 

From  Lee  Dietrict  Court. 

Opimdn  hy  Kinney,  J.  Motion  made  in  this  case  to 
dismiss  the  appeal  on  the  ground  that  it  was  not  taken 
within  a  year,  as  notice  was  not  served  on  appellee  within 
Jbat  time.    The  Code  §  1978,  requires  appeals  to  be  taken 
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within  one  year  from  the  time  the  judgment  is  rendered, 
and  §  1974,  provides  for  the  manner  of  taking  appeals. 
This  is  "by  service  of  a  notice  in  writing  on  the  adverse 
party,  his.  agent  or  attorney,  and  also  on  the  clerk  of  the 
.  court  in  which  the  proceedings  were  had,"  &c.  It  appears 
from  the  record  that  the  notice  upon  the  clerk  was  in 
time,  and  the  transcript  was  duly  filed  in  this  court,  but 
as  the  appeal  can  only  be  taken  by  service  upon  the 
adverse  party  and  derk^  and  as  service  upon  the  party  is 
just  as  essential  as  upon  the  clerk,  it  follows  that  unless 
the  statute  in  this  particular  has  been  complied  with,  the 
appeal  is  not  properly  in  this  court,  and  should  be  dis- 
missed. The  object  of  the  notice  upon  tlie  clerk  is  to- 
authorize  him  to  make  the  transcript,  and  this  notice  is 
substituted  for,  and  performs  the  office  of  the  writ  of  error 
.under  the  former  practice.  But  the  opposite  party  can 
only  be  made  appellant  by  the  service  of  notice  upon  him. 
It  is  as  necessary  in  order  to  make  him  a  party  in  this 
court  as  the  original  notice  or  writ  in  the  court  below. 

Motion  granted. 

« 
Z.  B.  Beeves  J  for  the  motion. 

J.  C.  Hall,  against. 
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Johnson  v.  Tbigo6. 

It  is  ewential  to  the  Talidity  oi  a  tender  of  monej,  that  he  who  makes  the 

tender  should  hare  the  monej  in  ooart    The  necemtj  for  thia  mle  ia  not 

ohnatod  by  the  Gode.    Kinytvr,  J.,  eciUra* 
If  a  tender  waa  not  claimed  on  the  trial  before  a  jnatioe,  it  should  not  be 

entertained  on  appeal  in  the  district  court. 
A  tender  of  the  amount  due,  does  not  satisff  the  demand,  but  if  kept  good, 

it  stopa  intflsesl  and  aarea  cost 
A  tender  admits  the  pkintiiTs  cause  of  action  to  the  amount  of  the  sum 

tendcsed. 

Appeal  from  Keohuk  Dut/rict  Court. 

Opinion  hy  Gseiehe,  J.  This  snit  was  commenced  by 
J.  C.  Johnson,  before  a  justice  of  the  peace,  on  an  account 
against  J.  Triggs.  Plaintiff  recovered  judgment  for  $11 90. 
Defendant  appealed  to  district  court,  where  judgment  waa 
rendered  against  the  plaintiff  for  costs  amounting  to  over 
one  hundred  dollars. 

It  appears  that  a  jury  was  waived,  and  that  the  court 
found  the  facts  to  be  in  substance  as  follows :  That  plain- 
tiff let  the  defendant  have  1200  shingles,  worth  at  the  time 
$4  20 ;  that  before  suit  was  commenced  defendant  ten- 
dered to  the  plaintiff  $4  25,  in  silver,  to  pay  for  the  shin- 
gles, but  he  refused  to  take  the  money,  and  that  at  no  time 
before  suit  did  plaintiff  give  notice  of  his  intention  or 
readiness  to  accept  the  tender;  that  the  defendant  did 
not  offer  to  pay  ^e  money  before  the  justice,  nor  in  the 
district  court,  and  did  not  in  any  way  claim  or  pretend  to 
have  the  money  ready  for  plaintiff.  Upon  thesQ  facts  the 
court  finds  for  the  defendant,  and  it  is  ordered  that]|the 
plaintiff  pay  the  costs  herein,  and  the  court  holds  that  it  is 
not  necessary,  in  order  to  keep  the  tender  good,  that  the 
same  should  have  been  brought  before  the  justice,  or 
in  this  court,  unless  there  had  been  a  demand  by  plaintiff 
subsequent  to  the  tender  and  refiosal. 
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To  this  decision  two  exceptions  are  made : 
1.  It  is  nrged  that  if  defendant  intended  to  rely  upon 
his  tender,  he  should  have  produced  the  money  before  flie 
justice  and  in  the  district  court.  A  majority  of  the  court 
entertain  the  opinion  that  the  Code,  §  966,  makes  no  change 
lipon  the  prevailing  rule  in  this  particular.  It  only  pro- 
vides that  the  party  may  retain  in  his  possession  the 
money  or  property  tendered,  but  if  the  other  party  after- 
wards gives  notice  of  his  willingness  to  accept,  the  tender 
will  be  of  no  effect,  if  not  delivered  to  him  within  a  rea- 
sonable time.  But  the  Code  in  no  way  removes  the 
necessity  of  a  tender,  or  an  offer  to  tender  the  money  in 
court,  in  order  to  keep  the  tender  good.  Here  was  an 
unconditional  indebtedness;  the  defendant  acknowledged 
that  he  owed  the  plaintiff  $4: 25  for  shingles,  but  plaintiff 
claimed  more  than  that  sum;  if  then  the  defendant  wished 
to  rely  upon  his  tender,  he  should  have  had  the  necessary 
amount  ready,  not  only  before  the  justice,  but  also  in  the 
district  court  So  far  from  doing  this,  it  appears  of  record 
that  the  question  of  tender  was  not  even  raised  before  the 
justice.  Ab  the  tender  was  not  urged  before  the  justice, 
it  could  hardly  be  deemed  in  order,  or  according  to  the 
spirit  of  the  Code,  to  admit  such  new  defense  on  appeal  in 
the  district  court.    Code,  §  2344. 

Besides,  the  amount  claimed  to  have  been  tendered 
appears  to  have  been  inadequate  to  the  amount  found  to 
be  due  the  plaintiff*  by  the  judgment  of  the  justice. 
The  plaintiff  claimed  $15.  The  justice  found  $11 20  to 
be  his  due,  while  the  district  court  estimated  the  amount 
at  $4  20.  At  common  law  a  tender  is  not  allowed  when 
the  claim  is  unliquidated  and  so  uncertain,  that  the  amount 
is  to  be  determined  by  the  discretion  of  a  jury.  A  ten- 
der may  be  made  in  all  cases  when  the  demand  is  certain 
or  capable  of  being  made  certain  by  mere  computation. 
Green  v.  ShurtUff^  19  Vt,  592  ;  Day  v.  Laffeiiy,  4  Pike, 
450 ;  The  People  v.  Steinhury,  1  Dpnio,  635.  Of  course, 
if  the  defendant  had  tendered  as  much  as  the  plaintiff 
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claimed  to  be  his  due,  it  was  sufficient.  But  still,  the 
pafty  having  made  the  tender,  it  should  have  been  urged 
specially  in  thfe  action  before  the  justice  of  the  peace, 
if  he  intended  to  relj  upon  it.  Oriffin  v.  Ty$on^  17 
Verm.,  35. 

The  necessity  of  having  the  money  in  court,  in  order  to 
make  a  plea  available,  is  quite  uniformly  conceded. 
Sheriden  v.  Smith,  2  Hill,  538  ;  Earle  v.  Earle,  1  Harr.; 
Wing  V.  Hurlburty  15  Verm.,  607;  Booth  v.  ComeggSj 
Minor,  201;  De  Wolfy.  Long,  2  Gilman,  679  ;  Jashoe  v. 
McAtee,  7  13. Mon., 279;  Brown  v.  Furgi^ony^DQmOj  196. 
The  reason  why  the  money  should  be  in  the  court  is  obvi- 
ous. A  tender  of  the  amount  due  does  not  satisfy  the 
demand.  It  only  stops  interest,  and  if  kept  good  saves 
cost.  After  the  tender  is  made,  the  money  justly  belongs 
to  the  creditor,  and  should  be,  therefore,  at  all  times  acces- 
sible to  him.  In  Scmda  v.  Lyon,  18  Conn.,  IS,  it  is  decided 
that  in  order  to  make  a  legal  tender  of  a  debt,  it  is  neces- 
sary, as  a  general  rule,  that  the  money  be  actually  pro- 
duced and  placed  within  the  power  of  the  creditor  to 
receive  it.  There  is  nothing  in  the  Code  of  Iowa  which 
removes  the  reason  for  this  rule.  There  is  nothing  expressed, 
and  clearly  nothing  should  be  presumed  against  the  pre- 
vailing doctrine.  Especially  as  tenders  are  Btricti  juri$j 
.  and  nothing  should  be  presumed  in  their  fe^or.  Shotwell 
V.  Dennman,  Coxe,  174. 

2.  Upon  the  fects  as  found  and  stated  by  the  court  below, 
it  is  claimed  that  judgment  should  have  been  rendered  for 
the  plaintiill  This  point  in  the  case  is  even  more  flagrant 
than  the  first  It  is  singular  that  the  court  could  find  an 
amount  due  the  plaintifif,  and  still  render  judgment  against 
hiuL  If  the  view  entertained  by  the  court  in  relation  to 
the  tender  was  correct,  it  could  only  clear  the  defendant 
from  costs.  It  could  not  operate  as  payment  and  liatisfac- 
tion.  The  very  fact  that  defendant  made  a  tender  to  plain* 
tiff  showed  an  indebtedness  of  at  least  that  amount.  In 
Wood  V.  Perry,  I  Barb.,  114,  it  is  held  that  when  a  tender 
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i0  made  and  relied  npon,  the  plaintiff  will  be  entitled  to 
recover  that  amount  without  proof  on  his  part  Siack  t. 
Price,  1  Bibb,  272 ;  Mdy  v.  O'Hara,  14  Wend^  221 ; 
JBailA/  T.  BucheTy  6  Watte.,  74 ;  SheridvM  v.  Oauly  2 
DalL,  190.  Aside  from  the  authorities,  the  proposition 
would  seem  self-evident,  that  a  tender  admits  the  plaintiff's 
cause  of  action  to  the  amount  of  the  sum  or  thing  ten- 
dered. 

Judgment  reversed, 

Dis4€fUing  Opinion  hy  Edtitey,  J.  This  cause  was  sub- 
mitted to  the  court  below,  who  found  from  the  testimony 
the  following  ikcto^  which,  at  the  request  ot  the  plainti^ 
were  reduced  by  the  court  to  writing : 

^^  1.  It  is  found  that  plaintiff  did  let  defendant  have  twelve 
hundred  shingles,  as  charged  in  his  account ;  and  that  said 
shingles  were  worth  ^  50  per  thousand  at  the  time  he  ob* 
tained  them ;  and  that  at  such  price  said  shingles  were 
worth  in  the  whole  94  20. 

^^  2.  It  is  found  that  before  the  commencement  of  this  suit 
before  the  justice,  the  said  defendant  tendered  to  the  said 
plaintiff  $4  25  in  silver,  to  pay  for  the  shingles  so  got  by 
ilje  defendant ;  that  plaintiff  refused  to  take  the  same  ;  and 
that  the  plaintiff  did  not,  before  the  commencement  of  tiiis 
suit  before  the  justice,  give  the  defendant  notice  of  his  in- 
tention or  readiness  to  accept  the  said  tender. 

^'  8.  The  court  also  find  that  on  the  trial  before  the  justice, 
the  said  defendant  did  not  bring  his  said  tender  before  said 
justice,  and  did  not  then  have  the  same  ready,  and  before 
the  court  for  the  plainti£^  or  any  part  thereof;  and  also  on 
this  trial,  here  now  before  the  court,  no  money  is  produced 
in  court,  and  no  offer  to  pay  or  produce  the  said  tender,  or 
any  part  tiiereof,  is  made ;  and  that  since  the  time  of  said 
tender  of  said  $4  25,  so  made  hefare  the  oammenoement  of 
the  emt  hy  the  jneticey  the  said  defendant  has  not  produced 
the  same,  either  at  the  trial  before  the  justice  ot  in  this- 
court" 
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Upon  these  facts  the  court  foond  for  the  defendant  and 
ord^^  the  plaintiff  to  paj  the  coBts,  and  held  that  it  waa 
BOt  necessary  to  keep  the  tender  good  that  the  same  should 
have  been  brought  before  the  justice,  or  in  the  court,  unless 
there  had  been  a  demand  by  plaintiff  subsequent  to  the 
tender,  and  a  refusal  by  defendant,  and  that  the  commence- 
ment of  the  suit  is  not  such  demand.  To  this  the  plaintiff 
excepted,  and  claimed  that  the  judgment  of  the  court  upon 
the  facts  tbund  should  have  been  for  the  plaintiff 

I  cannot  agree  with  a  majority  of  the  court  in  reversing 
this  judgment.  The  judgment  is  to  my  mind  in  strict  con- 
formity with  the  provisions  of  the  Code.  As  the  rule  for- 
merly stood,  it  was  necessary  in  order  to  keep  the  tender 
good,  that  the  money  should  be  deposited  in  court  as  soon 
as  it  could  be  done.  This  practice  was  inconvenient,  and 
oGold  not  always  obtain  where  the  tender  was  first  made. 
For  instance,  when  the  man  making  the  tender  became  the 
defendant,  he  could  not,  before  suit  brought,  bring  the 
money  into  court,  for  there  was  not  as  yet  any  litigation 
l)etween  the  parties.  The  plaintiff  might  sue  in  the  district 
oonrt^  or  before  a  justice  of  the  peace,  each  possessing  con- 
cmrent  jurisdictiQU  up  to  one  hundred  dollars.  Hence,  the 
money  had  to  be  deposited  with  some  third  person,  which 
occasioned  great  trouble,  and  at  times  this  was  extremely 
difficult  to  do.  And  when  it  became  necessary  to  bring 
the  money  into  court,  it  frequently  became  burihensome  to 
the  derk,  and  after  guarding  it  from  term  to  term,  the  suit 
would  probably  terminate  in  such  a  manner  as  made  it 
necessary  to  give  the  money  back  to  the  man  who  tendered 
it  And  personal  property,  which  never  could  be  brought 
into  court,  had  to  be  deposited  with  some  person,  and,  as 
was  the  case  with  live  stock,  be  kept  at  great  expense,  wait- 
ing the  uncertain  result  of  some  severely  litigated  and  long 
protracted  lawsuit. 

Here  then  was  a  mischief  which  demanded  a  reinedy. 
This  law  of  tender  was  one  of  those  excrescences  which  our 
able  commissioners  very  wisely  concluded  to  lop  ofl^  as  a 
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worthless  appendage,  and  entirely  unnecessary  to  the 
administration  of  justice.  We  want  only  such  laws  as  will 
promote  and  secure,  not  hinder  and  prevent  justice.  This 
sentiment  seemed  to  actuate  the  commissioners  in  preparing, 
and  the  legislature  in  passing  our  present  Code.  It  is  well 
known  that  under  our  old  system,  a  party  with  an  honest 
case  would  frequently  be  turned  out  of  court  with  a  large 
bill  of  costs,  because  some  technicality  in  pleading,  made 
essential  by  Mr.  Chitty,  but  having  no  possible  connection 
with  the  merits  of  his  case,  had  not  been  adopted  by  his 
attorney.  The  law  on  the  subject  of  tender  as  it  existed  at 
common  law,  demanded  reform,  and  it  was  quite  as  nece&- 
sary  as  in  the  law  relative  to  pleadings.  Hence  chapter  59 
of  the  Code  was  passed.  Section  966  provides :  "  When  a 
tender  of  money  or  property  is  not  accepted  by  the  party 
to  whom  it  is  made,  the  party  making  it,  may,  if  he  sees  fit, 
retain  in  his  own  possession  the  money  or  property  tendered ; 
but  if  afterwards  the  party  to  whom  the  tender  was  made 
see  proper  to  accept  it,  and  give  notice  thereof  to  the  other 
party,  and  the  subject  of  tender  be  not  delivered  to  him 
within  a  reasonable  time,  the  tender  shall  be  of  no  effect ** 
This  language  is  plain,  and,  it  seems  to  me,  cannot  be  mis- 
understood. In  express  terms,  it  ^ives  the  party  making 
the  tender  a  right  to  retain  it  in  his  own  possession.  If  the 
party  to  whom  it  is  made  is  willing  to  accept,  all  he  has  to 
do  is  to  give  the  other  party  notice  of  that  fact.  If  then 
the  money  or  property  tendered  is  not  forthcoming,  the 
tender  is  of  no  avail.  This  is  a  sensible  doctrine.  The 
tender  is  just  as  good  in  the  possession  of  the  person  making 
it  as  any  where  else,  providing  it  is  produced  when 
required ;  and,  unless  required,  the  person  to  whom  made 
waives  all  right  to  it. 

Bat  it  is  contended  by  a  majority  of  the  court  that  the 
commencement  of  the  suit  was  the  notice  spoken  of  and 
intended  by  the  Code.  Such  cannot,  in  my  opinion,  be  the 
case.  If  the  legislature  had  intended  that  such  a  notice 
should  have  been  given,  they  would  have  said  that  such 
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tender  should  be  good  until  the  party  was  notified  by  suit 
to  produce  the  same.  The  object  of  all  good  legislation  is 
to  suppress  rather  than  encourage  litigation.  Bat,  if  the 
construction  contended  for,  prevails,  then  a  lawsuit  is  encour- 
aged, co^ts  made,  bad  feeling  between  neighbors  engen- 
dered, without  any  necessity ;  for  it  will  not  be  pretended 
but  that  a  notice  without  suit  would  have  been  sufficient. 
Courts  should  not  force  parties  into  a  lawsuit ;  should  not 
so  construe  a  law  as  to  make  a  suit  necessary,  when  by  a 
reasonable  construction  such  suit  could  be  prevented.  The 
whole  law  of  tender  is  to  prevent  litigation  and  costs.  It 
proceeds  upon  this  basis  ;  but  if  costs  must  be  made,  let 
them  fall  upon  the  party  who  would  not  accept  the  amount 
tendered,  providing  it  is  all  he  proves  himself  entitled  to. 
It  cannot  reasonably  be  contended  that  the  suit  in  this  case 
was  a  notice  to  the  opposite  party  to  accept  the  tender.  And 
first,  if  he  was  wilhng  to  accept,  why  sue  at  all  ?  Had  he 
not  expected  that  he  could  recover  more  than  the  amount 
tendered,  I  can  hardly  think  he  would  have  instituted  his 
suit.  But  be  this  as  it  may,  it  was  no  notice  to  accept, 
because  he  sues  for  fifteen  dollars ;  and,  instead  of  advising 
the  other  party  that  he  would  accept  the  $4  25  tendered,  it 
seems  to  me  that  it  was  notice  to  him  that  he  would  not 
accept  it,  and  that  nothing  less  than  1^15  00  would  be 
received.  Hence,  in  no  possible  way  can  this  suit  be  con- 
strued into  notice  to  accept.  The  Code  is  :  "  But  if  after- 
wards the  party  to  whom  the  tender  was  made  see  proper 
to  accept  it,  and  give  notice  tTiereof  to  tTie  other  party  ^^ 
&c  Is  there  any  thing  in  the  bringing  of  this  suit  for 
115  00  which  proves  that  the  party  saw  proper  to  accept 
•  the  tender  ?  Does  ,it  not  prove  the  reverse  ;  that  he  would 
not  accept?  •  When  the  defendant  was  notified  by  the  officer 
that  he  was  sued,  and  that  the  plaintifi  claimed  $15  00  from 
him  as  justly  his  due,  was  there  any  thing  in  that  which 
would  give  the  defendant  to  understand  that  the  plaintiflT 
would  accept  the  $4  25  which  he  had  tendered  ?  In  other 
words,  was  this  a  notice  to  accept  the  tender  ?    I  think  not ; 
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and  yet  when  this  case  was  decided  it  was  put  npon  this 
ground.  In  my  opinion,  the  judgment  of  the  district  court 
should  be  aflirmed. 

Geo.  G.  Wright  J  for  appellant. 

JSlagle  and  Achesoriy  for  appellee. 


Winchester  v.  Aybks. 

Where  the  record  shows  that  anj  other  person  than  the  judge  ii<;^f9  decided 
the  cause  in  the  district  conrt,  the  judgment  should  be  rsfened. 

Section  1797  of  the  Code  unconstitutioDal  so  fiur  as  it  authorises  anj  person 
— ^aot  in  reality  a  district  judge^to  act  in  that  capacity  with  aU  thejwwers 
of  the  court. 

Appeal  from  Folk  District  Court 

Opinion  hy  Kinney,  J.  The  record  in  this  case  dis- 
closes the  fact  that  Joseph  E.  Jewett,  Esq.,  was  selected 
by  the  parties  to  try  the  cause.  That  he  acted  as  judge, 
and  as  such,  signed  the  bill  of  exceptions. 

It  has  been  repeatedly  decided  by  this  court  that  parties 
could  not  substitute  a  person  in  the  place  of  the  regularly- 
elected  and  qualified  judge  of  the  district.  It  matters  not 
that  it  is  by  consent,  and  that  no  objection  is  made  in  this 
court.  We  can  recognize  no  one  as  judicial  officer  except 
such  as  are  so  by  law;  no  transcript  purporting  to  emanate 
from  the  district  court  is  received,  unless  it  appears  that 
the  judge  was  presiding,  and  no  judgment  is  valid  except 
it  be  rendered  by  the  court.  But  it  is  said  that  §  1797  of 
the  Code  authorizes  the  parties  by  the  eonsent  of  the  court 
to  select  any  person  to  act  as  judge  for  the  trial  of  a 
particular  case.    True  the  Code  so  provides.    'But  the  ' 
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section  is  clearly  nnconstitutioaal.  The  constitution  points 
out  the  manner  in  which  district  judges  shall  be  elected 
and  qnalified.  The  legislature  has  no  power  to  authorise 
a  dis^ct  judge  to  place  his  judicial  robe  upon  the  should- 
ers of  any  man.  If  he  can  do  it  in  a  particular  case,  he 
can  do  it  in  each  particular  case  by  consent  of  parties ; 
fold  his  arms  and  smile  complacentij  upon  his  self  consti- 
tuted conrt. 

The  legislature  maj  have  intended  this  substitution  for 
the  convenience  of  parties,  in  case  the  judge  was  inter- 
ested, or  had  been  of  counsel,  presuming  that  the  court 
would  not  permit  the  record  to  exhibit  any  change.  The 
record  of  the  court  being  absolute  verity,  unimpeachable, 
if  it  appeared  that  the  judge  presided  in  the  trial  of  ti^e 
cause,  althongh  in  point  of  fact,  the  bench  was  occupied  by 
M  Stranger,  yet  that  could  not  be  shown  aliunde^  and  the 
judgment  would  be  valid. 

But  when  the  substitution  appears  of  record,  the  trial 
is  void,  the  judgment  mere  waste  paper,  and  all  proceed- 
ings under  it  a  nullity. 

Judgment  reversed. 

C.  Baica^  for  appellant.  ^ 

Cttiody  and  Tidrick,  for  appellee. 


»♦ 
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NiGimNOALE  V.  Barney. 

Where  it  appeared  that  a  note  "belonged  to  a  Tolantary  association  of  indi- 
viduals not  incorporated,  and  that  the  plaintiff  had  no  interest  therein, 
the  court  should  find  for  defendant. 

A  mere  moral  obligation  is  not  a  sufficient  consideration  to  support  a  note 
between  the  parties  to  such  obligation. 

Appeal  from  Dubtique  District  Court 

Opinion  hy  Greene,  J.  An  action  of  assnmpsit  com- 
menced in  the  name  of  William  J.  Barney,  against  George 
L.  Nightingale,  on  a  promissory  note.  It  appeared  in 
evidence  that  the  note  was  given  to  W.  W.  Cornell  with- 
out consideration,  but  was  given  to  him  as  an  officer  of 
Dubuque  lodge.  No.  3,  and  for  the  benefit  of  said  masonic 
lodge,  for  initiation  fees.  The  note  was  indorsed  to  the 
plaintiff  without  consideration,  and  was  sued  for  the 
exclusive  benefit  of  said  Dubuque  lodge. 

Defendant  moved  the  court  to  instruct  the  jury  that  if 
the  note  belonged  to  a  voluntary  association  of  individuals, 
not  incorporated,  and  not  to  the  plaintiff,  tliey  must  find  for 
the  defendant.  This,  and  other  instructions  of  like  import, 
were  refused,  and  among  other  things  the  court  instructed 
the  jury,  "that  although  a  voluntary  association  is 
unknown  to  the  law,  and  cannot  bring  suit  in  its  own 
name,  it  does  not  follow  that  if  a  person  is  really  indebtea 
to  such  an  association  and  has  given  a  note  to  an  individ- 
ual for  the  benefit  of  such  association,  that  an  action  may 
not  be  brought  upon  the  note.  That  a  mere  moral  obligation 
to  pay  money  is  a  good  consideration  for  a  note.  A  promise 
to  pay  money  for  another,  creates  a  moral  obligation,  as 
also  does  the  receipt  of  money  belonging  to  a  voluntary 
association."  In  the  instructions  thus  refused  and  given 
by  the  court  below,  it  is  claimed  there  is  error. 

None  but  a  natural  or  artificial  person  can  become  a^ 
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party  to  a  suit.  An  xmincorporated  association,  such  as 
a  masonic  lodge,  cannot  be  recognized  as  a  person  or  party 
at  law,  and  hence  cannot  sue  or  be  sued.  And,  under  the 
Code,  §  26,  p.  13,  the  word  person  is  only  "extended  to 
bodies  politic  and  corporate."  Such  an  association,  then, 
not  being  a  person  in  law,  cannot  become  a  party  to  a 
contract  or  a  suit. 

In  the  present  case  it  is  conceded  that  no  consideration 
passed  from  Cornell  or  Barney  for  the  note,  that  neither  of 
them  was  a  party  to  the  contract,  and  that  the  unincor- 
porated Dubuque  lodge  No.  3,  is  alone  to  be  benefited  by 
the  recovery,  is  the  only  real  party  in  interest.  Tlie  Code 
stipulates  that  "  civil  actions  must  be  prosecuted  in  the 
name  of  th6  real  parties  in  interest."  §1676.  But  in  this 
case  the  real  party  in  interest  is  not  made  the  party  to  the 
suit,  and  could  not  be,  because  not  a  party  or  person 
recognized  by  law.  We  conclude,  then,  that  the  court 
erred  in  refusing  the  instructions  asked  for  defendant 
We  also  think  that  the  court  erred  in  charging  tlie  jury, 
that  an  action  may  be  maintained  upon  a  note  given  for 
the  benefit  of  an  unincorporated  association.  A  contract 
or  a  note  cannot  be  made  without  two  parties ;  such  asso- 
ciation is  not  a  party  or  person  at  law,  and  therefore  a 
contract  made  by  one  party  with  such  association  cannot 
be  valid. 

Nor  can  we  approve  the  unqualified  language  of  the 
^ourt  below  that,  "  a  moral  obligation  to  pay  money  is  a 
good  consideration  for  a  note."  As  the  doctrine  jiow 
prevails  something  more  than  a  mere  moral  obligation  is 
necessary  to  create  a  good  foundation  for  an  action  be- 
tween the  parties  thereto.  Theremust  be  a  consideration 
esteemed  valuable  at  law,  before  an  express  promise  can 
create  or  revive  a  legal  liability.  In  Story  on  Promissory 
Notes,  §  185,  we  are  expressly  informed  that  "a  mere 
moral  obligation,  although  coupled  with  an  express  prom- 
ise, i&  not  a  sufficient  consideration  to  support  a  note 
•  between  the  same  parties." 
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Besides,  from  the  record  before  us  we  cannot  see  hov 
even  a  moral  obligation  rested  on  Nightingale  to  paj  the 
note  to  Cornell  or  Barney.  There  is  nothing  intimated 
that  creates  such  an  obligation.  Nothing  to  show  that 
C.  or  B.  was  placed  under  obligation  to  pay  the  money 
due  from  N.  to  Dubuque  lodge,  or  that  N.  was  ^in  any 
respect  benefited  by  the  action  of  C.  or  B.  Had  Corriell 
paid  the  initiation  fees  to  the  lodge  for  Nightingale,  with- 
out his  request;  and  if  in  consideration  thereof ,  Nightin- 
gale had  subsequently  given  his  promissory  note,  a  very 
different  case  would  have  been  presented.  There  would 
have  been  something  more  than  a  mere  moral  obligation; 
there  would  have  been  a  valuable  consideration  which 
would  have  rendered  valid  Nightingale's  express  promise 
to  pay. 

Judgment  reversed. 

J?.  M.  ScmmLay  for  appellant. 

P.  Smithy  for  appellee. 


Murray  v,  Catlett  et  ah 

Wliere  a  mortgagor  had  sold  his  equity  of  redemption,  and  all  right  to  tlie 
property  subject  to  the  mortgage,  he  need  not  be  made  a  party  to  the  biU 
of  foreclosure. 

A  mortgage  was  given  to  secure  notes  signed  by  M.  as  principal  and  H.  as 
security,  and  H.  having  paid  the  ^ote  last  dae,  took  an  assignment  of  the 
mortgi^ :  held,  that  the  payment  of  the  note  by  the  surety  did  not  dis- 
charge the  mortgage  lien,  and  that  H.  as  such  surety,  was  entitled  to  the 
benefit  of  that  security,  to  reimburse  him  for  the  payment  he  had  xaade. 

Appeal  from  JUueccUine  District  Court 
Opinion  ly  QjosbsxZj  J.    Proceedings  commenced  under 
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the  Code,  hj  H.  Mnrraj,  to  forecIoBe  a  mortgage  against 
defendants.  The  mor^ge  was  executed  by  M^colm 
Mnrraj  to  secure  the  payment  of  notes  jointly  and  sever- 
ally nmde  by  said  M.  and  H.  Hurray ;  the  latter  having 
signed  only  as  security.  The  amount  last  due  was  paid  by 
Henry,  who  thereupon  took  an  assignment  of  the  mort- 
gage and  note  in  consideration  of  the  payment,  and  M. 
Murray  conveyed  his  equity  of  redemption  to  defendants. 
Defendants  demurred  to  the  petition : 

1.  Because  M.  Murray  and  wife  were  not  made  parties. 

2.  Because  the  mortgage  was  given  to  secure  the  pay- 
ment of  joint  and  several  notes,  which  had  been  paid. 

The  demurrer  was  sustained ;  and  in  this  it  is  claimed  that 
the  court  below  erred. 

1.  Were  M.  Murray  and  wife  necessary  parties  to  the 
petition?  It  appearing  tliat  they  had  conveyed  their 
equity  of  redemption  in  the  property,  and  having  sold 
subject  to  the  mortgage,  they  had  no  interest  in  the  event 
of  the  foreclosure  proceedings;  still,  defendants  could 
assume  that  upon  general  principles  the  mortgagor  should 
be  a  party  defendant  But  this  we  think  depends  upon 
the  fact  of  his  being  interested  in  the  suit.  If  in  fact, 
and  upon  the  face  of  the  proceedings,  he  has  divested 
himself  of  all  interest  in  the  property  mortgaged,  there 
can  be  no  necessity  or  propriety  in  making  the  mortgagor 
a  party.  As  a  general  rule  all  persons  having  an  interest 
in  the  property,  so  far  as  to  be  affected  by  a  decree  in 
relation  to  it,  should  be  made  pai'ties.  Story  £q.  PI.^  176, 
183.  We  cannot  consider  our  statute  as  innovating  upon 
this  general  principle.  True,  it  provides  that  suit  may  be 
commenced  against  mortgagor,  &c.,  but  this  can  only  be 
ai^lieable  to  cases  where  the  mortgagor  has  some  rights  or 
equities  in  the  premises.    Bev.  Stat,  442. 

It  has  been  repeatedly  decided  that  a  mortgagor  need 
not  be  made  a  party  to  a  bill  of  foreclosure  where  he  had 
conveyed  his  equity  of  redemption.    1  Green,  N.  J.,  ch., 
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K.  104, 405  ;  5  Conn.,  531 ;  8  Black.,  165 ;  20  Ohio,  474 ; 
13  nf ,  501 ;  1  Powell,  on  Mort.,  405,  a,  note  2.  It  follows 
therefore,  in  this  case,  that  it  was  not  necessarj'  to  make 
M.  Murray  a  party  defendant. 

2.  The  second  objection  to  the  petition  is  that  it  claims 
the  foreclosure  of  a  mortgage  executed  to  secure  the  pay- 
ment of  joint  and  several  notes  made  by  M.  Murray  and 
the  petitioner,  and  which  appear  to  have  been  paid. 

To  remove  this  objection,  the  petition  states  that  com- 
plainant signed  the  notes  as  security  for  M.  Murray ;  that 
as  such  security  lie  paid  off  a  balance  of  four  or  five  hun- 
dred dollars  on  the  last  note,  and  thereupon  took  an  assign- 
ment of  the  note  and  mortgage.  But  it  is  assumed  that 
the  payment  of  the  note  by  the  surety,  discharged  the  lien 
of  the  mortgage.  This  by  no  means  follows.  The  surety 
had  as  good  a  right  as  any  third  party  to  purchase  and 
take  an  assignment  of  the  mortgage,  and  to  hold  the 
land  subject  to  full  satisfaction  of  the  incumbrance.  That 
the  payment  of  the  note  by  the  surety  did  not  discharge 
the  mortgage  lien  is  shown  by  many  authorities.  2  Brock., 
160, 167 ;  12  Wheat.,  594;  2  Rand.,  514,  530 ;  1  McCoi-d, 
107, 117 ;  1  Hill,  344,  351 ;  1  Edward,  164;  1  Barr.,  517 ; 
17  Conn.,  583;  1  Ala.,  23;  11  Ohio,  444;  8  Mo.,  169;  4 
John.,  ch.  123. 

In  cases  like  this,  courts  of  equity  have  gone  to  a  liberal* 
extent  in  support  of  the  rights  and  claims  of  sureties 
against  their  pincipals,  in  all  cases  where  additional  pledges 
have  been  given  for  the  debt.  If  the  surety  pays  the 
indebtedness,  it  is  reasonable  that  he  should  have  the  full 
benefit  of  all  the  additional  securities.  Tliis  principle  is 
fully  recognized  in  1  Story's  Eq.,  322,  477.  An  example 
given  by  Judge  Story  is  appropriate  to  the  case  at  bar. 
"  K  at  the  time  when  the  bond  (or  note)  of  the  principal 
and  surety  is  given,  a  mortgage  also  is  made  by  the  prin- 
cipal to  the  creditor,  as  an  additional  security  for  the  debt, 
then,  if  the  surety  pays  the  debt,  he  will  be  entitled  to 
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have  an  assignment  of  that  mortgage,  and  to  stand  in  the 
place  of  the  mortgagee." 

So  in  England,  in  a  case  like  the  present,  where  there 
are  collateral  securities,  the  secnrity  becomes  subrogated 
to  the  place  of  the  creditor,  and  he  may  enforce  pay- 
ment from  those  collaterals.  Gopiea  v.  Middleton,  1  T. 
R.,  229. 

As  a  protection  to  sureties,  the  doctrine  is  now  well  set- 
tled, that  although  the  security  or  lien  may  be  extin- 
guished at  law,  yet,  for  the  benefit  of  the  surety,  it  con- 
tinues equitably  in  force  when  he  has  paid  the  demand  of 
the  creditor. 

We  are,  therefore,  clear  in  the  opinion,  that  as  Murray 
signed  the  notes  as  surety,  and  paid  off  the  note  last  due, 
and  took  an  assignment  of  the  mortgage,  which  was  given 
as  a  collateral  security  for  the  payment  of  the  notes ;  that 
the  payment  of  the  note  by  him  did  not  discharge  the 
mortgage ;  that  the  lien  on  the  property  is  in  full  force ; 
4ihat  the  mortgage  may  be  foreclosed  by  H.  Murray  as 
assignee,  and  that  therefore  the  court  below  eiTcd  in  sus^ 
taining  the  demurrer. 

Decree  reversed. 

Wm,  Penn  Clarky  for  appellant. 

S.  Whzcher  and  Z.  B.  Patterson^  for  appellee. 
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SoOTT  V.  WaM). 

• 
A   note  giyen  on  a  claim  which  would  authorize  a  mechanics*  lien  was 

indoned  by  the  payee  iu  blank  :  held  that  if  the  indoraement  indicated 

the  belief  that  the  note  had  been  negotiated,  the  plaintiff  should  be 

permitted  to  proye  the  contiary. 
The  acceptance  of  a  note  ia  not  a  waiyer  of  a  mechanics'  lien  ;  but  if  such 

note  should  be  actually  negotiated,  the  lien  would  be  lost 

Appeal  from  2lu%catine  District  Court. 

Opinion  hy  Gjooenb,  J.  This  ^xdt  was  commenced  by 
Scott  againfit  Ward,  in  the  district  court,  for  a  mechanics' 
lien.  Trial  by  jury  waived.  A  general  judgment  ren- 
dered in  favor  of  plaintiff,  but  the  mechanics'  lien  waa 
refused.  Plaintiff  appealed,  and  claims  that  the  lien 
should  have  been  granted. 

It  appears  that  on  settlement  for  the  work  and  mate- 
rials, Ward  gave  his  notes  to  Scott;  that  these  notes,  on 
being  produced  in  court  appeared  to  have  been  indorsed 
in  blank  by  Scott,  but  the  indorsement  had  been  erased. 
The  plaintiff  offered  to  prove  that  the  notes  had  not  been 
negotiated  by  him  and  that  they  had  been  at  all  times 
under  his  control.  Upon  this  point  the  court  declined 
proof,  and  decided  that  as  the  notes  appeared  to  have  been 
outstanding,  the  lien  should  not  be  granted.  We  think 
the  court  erred  in  refusing  to  receive  the  evidence,  and  in 
deciding  against  the  lien.  If  the  erased  indorsement 
induced  th&  belief  that  the  note  had  been  negotiated,  the 
plaintiff  should  have  been  permitted  to  prove  the  con- 
trary. If  the  note  had  beei^negotiated,  or  had  passed 
from  plaintiff's  control  to  the  ownership  of  another,  the 
lien  given  by  statute  would  be  lost  Such  transfer  would 
be  regarded,  at  law,  as  a  waiver  of  the  lien.  Hence,  the 
court  should  have  admitted  proof  that  the  note  had  not 
been  thus  disposed  of. 
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The  court  also  erred  in  deciding  that  an  ontstanding 
note  for  the  work  or  materials  would  preclude  the  lien. 
It  h»»  repeatedly  been  decided  by  this  court  that  the 
acceptance  of  a  note  is  not  a  relinquishment  of  a  mechan* 
ics'  lien.  Greene  <6  Bro.  v.  JSZy,  2  6.  Greene,  508;  Mi» 
T.  Ehfy  ib.  513 ;  Hawley  v.  Woftd^  decided  at  this  term. 

We  conclude,  then,  that  an  outstanding  note  for  work 
and  materials  which  entitles  the  party  to  a  lien,  does  not 
operate  as  a  forfeiture  of  the  lien,  unless  such  note  has 
been  actually  negotiated  or  transferred  to  another  party* 
A  blank  or  erased  indorsement  is  by  no  means  conclusive 
that  the  note  had  been  negotiated.  As  the  court  below 
erred  in  refusing  the  lien,  a  judgment  will  be  rendered  in 
this  court  in  favor  of  plaintiff  and  the  lien  granted. 

Judgment  reversed. 

8.  Whieher^  for  appellant. 

W.  0.  Woodwa/rd  and  K  0^  Connor ^  for  appellee. 


QU£EN  i;.  GmFFTTH  et  4X2. 

XJnkm  an  atlacluneDt  is  asked  for  in  tbe  petition,  it  ahonld  not  be  itraed. 
Where  e  petition  for  attachment  is  amended  materiallj,  such  amended  pcti* 
tion  shonM  he  sworn  to. 

Appeal  from  Polk  District  Court. 
Opinion  by  Obbenb,  J.  Petition  filed  by  Griffith  &  Co., 
against  Mary  A.  Queen,  for  goods  purchased  by  her  in  the 
name  of  Miury  BreckbiU.  The  petition  was  sworn  to,  and 
a  writ  of  attachment  issued.  To  this  petition  a  demurrer 
was  filed  and  sustained  by  the  court.    The  plaintiff  had 

*^ia«,  pp.  36-39. 
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leave  to  amend  this  petition,  but  neglected  to  swear  to  tibie 
new  petition  as  amended*  Defendant  then  moved  to  die- 
inifls  the  attachment,  on  the  ground  that  the  petition 
does  not  contain  the  necessary  averments  to  justify  an 
attachment.  Motion  overruled,  and  this  ruling  is  assigned 
as  error. 

We  think  the  attachment  should  have  been  dismissed  for 
two  reasons: 

1,  Neither  the  original  nor  the  amended  petition  asked 
for  an  attachment.  This  extraordinary  and  stringent  writ 
should  not  be  issued  unless  especially  asked  for  in  the 
petition.  This  is  clearly  contemplated  by  the  Code,  $ 
1811:  <^  The  petition  which  asks  an  attachment  must  be 
sworn  to.*' 

2.  The  amended  petition  was  not  sworn  to.  Material 
amendments  were  made  to  the  original  petition.  Under 
these  amendments  it  became  a  different  petition,  with 
additional  averments;  consequently  the  new  petition,  or 
petition  as  amended,  should  have  been  sworn  to..  Bat  as 
the  proceedings  relative  to  the  attachment  are  independent 
of  the  ordinary  proceedings  on  the  merits,  the  judgment 
will  be  reversed  so  far  its  to  set  aside  the  attachment  pro- 
ceedings. 

Judgment  reversed. 

C.  JSateSj  for  appellant. 
J.  K  Jewett,  for  appellee. 
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MSBGHAXD  &  Co  v.  OOOK  et  <k2. 

A  defendant  called  upon  as  a  Tvitncw  bj  the  opposite  partj,  tomj,  under  (lie 
Code,  testifj  to  facts  affecting  himself,  but  not  to  beta  calculated  to  ifaoa* 
fer  the  Uabilitj  from  himself  to  the  separate  property  of  Ins  co-defeadaata. 

In  An  action  for  a  mechanics'  lien  on  a  running  account  ibr  materials  furnished 
during  the  progress  of  the  improrement,  in  the  absence  of  proof  to  the  oon- 
trsrj,  the  date  of  the  last  item  in  the  account  will  be  regarded  as  "  the 
time  payment  should  hare  been  made/'  in  order  to  bring  the  aoeouot 
vithin  the  one  year  limited  by  the  Code. 

Appealfrom  Dee  Moines  District  Court. 

Opinion  ly  Gbbekb,  J.  Petition  for  a  mechanics'  lien 
filed  by  Lyman  Cook  &  Co.,  against  A.  Martin  and  G.  W. 
Herchand  &  Co.,  for  materials  furnished  to  said  Martin  in 
the  oonstmction  of  a  ^^  stiU-honse.'^  The  materials  were 
charged  in  book  account,  commenced  more  than  one  year 
b^ore  the  petition  was  filed,  but  continued  till  about  six 
montibs  before  suit 

Judgment  against  Martin,  and  a  mechanics'  lien  against 
the  property,  which  had  been  sold  by  Martin  to  Geo.  W. 
ICerehand  &  Co. 

On  the  trial  the  plaintiff  oflbred  Martin  as  a  witness  to 
establish  plaintiff's  right  to  a  lien  on  the  property.  To  this 
testimony,  Merchand  &  Co.  objected,  but  the  court  over- 
ruled the  objection  and  permitted  the  defendant  to  testify. 
It  is  claimed  that  this  ruling  is  justified  by  the  Code,  §  '^90, 
which  provides  that  ^^  a  person  who  has  a  direct,  certain, 
legal  interest  in  a  suit,  is  not  a  competent  witness,  unless 
called  on  for  that  purpose  by  the  opposite  party."  As  the 
witness  in  tliis  case  was  called  on  by  the  opposite  party,  it 
ia  urged  that  he  was  competent  It  must  be  conceded  that 
he  was  competent  to  testify  against  himself,  or  as  between 
himself  and  the  plaintiff,  but  we  think  he  was  not  compe- 
tent, either  under  the  Code  or  at  common  law,  to  transfer 
the  liability  from  himself  upon  the  property  of  a  third 
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ptrty.  The  record  showB  that  the  claim  for  materials  waa 
against  Martin  alone.  He  might  therefore  be  properly  called 
upon  by  the  plaintiff  to  establish  his  own  indebtedness  for 
the  materials,  or  to  establish  a  lien  against  his  own  prop- 
erty, but  not  to  shift  that  liability  from  himself  upon  others. 
The  ef^t  of  his  testimony  was  to  fix  his  own  liability  upon 
the  property  of  Merchand  &  Co. ;  thus  compelling  them  to 
jMEty  his  debt  Under  this  effect  of  his  testimony,  Merchand 
A  Ck).  were  as  much  the  "  opposite  party  "  as  Cook  A  Co., 
and  consequently  Martin  could  not  be  a  competent  witness 
unless  ^^  called  on  for  that  purpose  ^  by  Merchand  &  Co.,  as 
well  as  by  Cook  &  Co.  So  far  as  his  testimony  operated 
to  fiisten  the  liability  upon  himself,  it  was  legitimate. 
The  judgment  rendered  against  Martin  individually,  appears 
without  error,  and  only  that  portion  of  the  judgment  which 
established  a  lien  upon  the  property  of  Merchand  &  Co., 
is  reversed. 

It  is  claimed  that  the  plaintiff  below  can  only  recover 
for  articles  furnished  within  one  year  from  the  commence- 
ment of  the  suit.  The  Code,  §  984,  limits  the  action  to 
*^  within  one  year  £rom  the  time  payment  should  have  been 
made,  by  virtue  of  the  contract  under  which  the  lien  is 
daimed."  The  papers  in  the  case  show  that  there  was  a 
rup^ing  accpuAt  continued  during  the  prrogress  of  the  im- 
provement There  is  nothing,  of  record  to  show  that  "  pay- 
ment should  have  been  made  on  any  item  of  the  account, 
before  the  last  item  was  furnished.''  The  petition,  the 
account,  and  the  nature  of  the  transaction,  so  far  as  it  can 
be  asc^tained  from  the  record,  show  that  it  was  a  continu- 
aus  dealing,  under  contract  for  the  materials ;  that  the 
amount  was  incomplete,  and  not  demanded  or  claimed 
as  due,  till  the  last  item  was  furnished.  Under  such  a 
continuous  account  for  materials  furnished  as  wanted  for 
the  improvement,  we  do  not  think  each  item  should  be 
regarded  as  a  separate  cause  of  action.  The  very  nature  of 
the  transaction— the  &ct  that  the  materials  were  ftimished 
frpm  time  to  time  on  book  account  without  payment — shows. 
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that  there  was  an  understanding  between  the  parties  thaTa 
eredit  of  some  time  was  to  be  granted  to  the  pnrchaser^^ 
and  from  the  circumstances,  it  may  fairly  be  inferred  that 
the  time  did  not  expire  before  the  last  item  was  famished. 
We  think  the  record  in  the  case,  aside  from  proof  aUunde^ 
can  justify  no  other  conclusion.  In  this  particular,  the  court 
below  ruled  correctly ;  but  as  an  interested  witness  was 
admitted  to  establish  the  lien,  the  judgment,  so  fistf  as  it 
creates  the  lien,  is  reversed,  and  the  cause  remanded  for  a 
trial  de  novo. 

Judgment  rerersed. 

Siarr  and  Phd^y  for  plaintiff  in  error. 

J.  C.  HMy  for  defendant 


SiJCPLB  et  ail.  V,  Dayib. 

CTfider  the  sUtate  of  1846,  the  elerk,  and  not  the  aheriff,  waa  authoriaari  ta 
raeaiTe  the  monejr  paid  to  redeem  land  aold  on  ezeeutioo. 

Where  mmiexvaaentrnated  to  the  aheriff,  which  ahoold  have  heea  b j  law 
paid  to  the  clerk,  the  aofetiea  in  the  aherifTa  bonda  ahould  not  be  held 
naponaible  for  hia  de&uH,  in  relation  to  that  moiiej.  Thef  are  eal/ 
reaponaible  lor  auch  money  aa  he  waa  ofllciallj  aathoriaed  to  noeite. 

Appeal  from  Jefferson  DuUrict  Oawrt. 

Opinion  ly  Greens,  J.  This  suit  was  commenced  by 
A.  J.  Davis,  on  a  sherLCTs  bond,  executed  August  12, 184$. 

It  appears  that  one  Cunningham,  purchased  at  sheriff's 
«ale,  for  about  six  hundred  dollars,  half  a  section  of  land, 
in  satisfaction  of  a  judgment  which  he  had  obtained 
against  one  Depew.  Ounningham  subsequently  sold  the 
limd  to  Manning  and  Sample;  but  before  the  term  had 
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expired  for  judgment  creditorB  to  redeem,  the  defendant 
had  obtained  a  judgment  against  Depew,  and  December 
13, 1846,  paid  the  money  in  controverBj  to  James  T.  Hai^ 
duUj  as  sheriff,  for  the  pnipose  of  redeeming  the  land. 
Bnt  as  the  money  was  not  paid  oyer  to  Manning  and 
Sample,  they  retained  the  land,  and  released  to  Davis  their 
claim  to  thB  money  in  the  sheriff's  hands.  To  recover  this 
money,  Davis  instituted  the  present  suit  against  Hardin 
and  his  securities  on  his  official  bond,  and  judgment  was 
rendered  in  the  court  below  against  a  portion  of  the 
securities. 

In  deciding  this  case,  we  deem  it  necessary  to  consider 
only  one  point.  It  is  urged  that  the  court  erred  in  over- 
ruling defendant's  demurrer  to  plaintiffs'  petition,  and  in 
sustaining  plaintiffs'  demurrer  to  defendant's  answer.  This 
ruling  of  the  court  involved  the  question,  "  was  the  sher- 
iff authorized  under  the  statute  to  receive  the  money  of 
Davis,  for  the  redemption  of  the  land!"  If  not  the  officer 
authorised  by  law  to  receive  the  money,  are  the  surities  in 
his  official  bond  liable  for  his  misapplication  of  it? 

At  the  time  the  sheriff's  bond  was  executed,  the  statute 
of  1846,  p,  32,  §  4,  was  in  force.  By  tiiis  act,  judgment 
creditors  may  within  fifteen  months  after  an  execution 
sale  redeem  tiie  property,  "by  paying  to  the  clerk  of  tie 
court  from  which  the  execution  issued,  for  the  use  of  the 
purchaser,  the  amount  of  the  purchase  money  with  ten 
per  cent  per  annum  added  thereto." 

Instead  of  paying  the  money  to  the  sheriff,  Davis  should 
have  paid  it  to  the  clerk.  The  sheriff  was  not  authorized 
to  receive  it  by  virtue  of  his  office,  and  as  Davis  paid  him 
the  money  without  authority  of  law,  it  can  only  be 
regarded  as  a  private  transaction  between  the  parties, 
Hardin  became  individually  liable  to  Davis  for  the  amount 
deposited  with  him.  The  fact  that  Hardin  receipted  for 
the  money  as  sheriff,  could  not  extend  the  liability  to  faia 
securities.  Those  securities  were  only  obligated  to  tm 
that  Hardin  "diligently  attd  fiutHfully  discharged  tii^ 


IOWA  CITY,  JUNE,  1853.  HJ 

Coffin  v.  Esnip. 

duties  of  the  office  of  fiheriif  of  Jefferson  eonnty,  and 
safely  keep  and  deliver  over  according  to  law  to  the  proper 
person,  all  monies  which  may  come  into  his  hands  by 
▼irtne  of  his  office."  These  are  the  conditions  of  the 
bond.  Ihe  duties  of  sheriff  were  such  as  the  law  defined, 
and  tlie  secnrities  in  the  bond  were  obligated  only  for  the 
faithful  discharge  of  those  dnties.  They  clearly  did  not 
'become  responsible  for  the  conduct  of  Hardin,  in  cases 
where  he  assumed  the  duties  of  a  clerk  or  any  other 
functionary.  They  were  only  accountable  for  his  acts  as 
sheriff  under  the  law,  and  therefore  the  present  proceed- 
ing could  not  be  maintained  against  them. 

Judgment  reversed. 

Oe&rge  0.  Wright^  for  appellants. 

Chanle^  Negus^  for  appellee. 


OoirriK  ^  cd.  v.  Kemp  et  al. 

A  decree  by  ddavlt  should  not  be  entered  "while  there  is  ft  materiftl  motion 
or  answer  pendia^. 

Lsr  Equity.    Appeal/rom  Wapello  District  Court 

Ojpinion  iy  Obxkhb,  J.  Petition  filed  by  Jessee  Kemp 
and  Fyeely  Doggitt  agamst  T.  C.  Coffin,  Sarah  Coffin  and 
John  Myers.  Decree  against  T.  C.  and  S.  Coffin  by  de&ult 
Ik  appears  that,  at  the  time  the  decree  wap  ordered,  the 
defendants  had  a  motion  pending  for  farther  time  to 
answer,  which  does  not  appear  to  have  been  disposed  of  by 
tiM  court.  And  it  is  also  inferable  from  the  record  that  ^ 
separate  answers  6f  T,  C.  and  S.  Coffin  were   on  file 
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before  the  decree  was  rendered.  It  appearing,  with  suffi- 
cient certainty,  that  there  was  a  motion  pending  upon 
which  there  was  no  order  made,  and  that  answers  were 
filed  before  the  decree  by  defEtnlt  was  rendered,  the  decree 
must  be  so  fSur  reversed  as  to  set  the  defiEkult  aside. 

At  law,  a  judgment  by  delGEinlt  cannot  be  legally  entered, 
ifkoa  there  is  a  plea  on  file  in  the  case.  Brawn  r.  Hollen- 
6MJk,  S  O.  Greene,  318.  The  same  rule  should  obtain  ii^ 
equity,  when  a  material  motion  or  an  answer  is  pending. 

Decree  reyersed. 

A.  IEibJZ,  for  appellant 

Qeo.  G.  Wright  and  J.  C.  Knappy  tot  appelleo. 


Pfirrrr  t^.  Duralli 

Oanaent  of  ptities  caq  not  aathorize  ft  penon  not  ft  judge  of  thie  district 

eourt,  to  aet  in  that  capacitj. 
An  Appeal  will  lie  from  a  jadgment  rendered  without  authoritj  in  the  dia- 

trict  oooit. 

Appeal  from  Mtmroe  District  Court 

Opinion  hy  Grbsne,  J.  The  record  shows  that  the  pre- 
siding judge  had,  before  his  election,  acted  as  attorney 
in  the  case.  It  was  therefore  agreed  that  Geo.  May,  Esq., 
should  officiate  as  judge  on  the  trial  This  court  has 
repeatedly  decided  that  no  person  can  be  authorized  to  act 
as  district  judge  by  agreement  of  parties.  Ko  person  can 
be  authorized  to  act  in  that  capacity,  unless  elected  as  pro- 
yided  by  the  constitution  and  laws  of  the  state.  The  judg- 
ment having  been  rendered  by  the  order  of  a  person  not 
authorized  by  law  to  act,  it  must  be  reversed. 


IOWA  OITT,  JUNE,  1853.  181 

Winchester  v.  Ooz. 

But  it  is  claimed  that,  as  there  was  no  legal  judgment  to 
appeal  from,  this  court  cannot  entertain  jurisdiction  of  the 
appeal,  and  that  it  should  therefore  be  dismissed  at  the 
cost  of  the  appellant 

The  recoid  shows  that  there  was  a  judgment,  in  form, 
entered  in  the  district  court  Although  a  judgment  coram 
nan  judice^  it  was  still  a  judgment — a  judgment  from 
whidi  an  appeal  will  lie.  By  the  court  below,  it  was 
regarded  as  a  valid  judgment.  To  correct  this  illegal 
adjudication,  the  appeal  was  taken.  The  right  to  appeal  is 
hj  no  means  limited  to  legal  judgments.  The  great  object 
of  an  appeal  is  to  show  that  t^e  judgment  is  not  legal,  and 
that  it  should  be  reversed. 

This  appeal  must  therefore  be  at  cost  of  appellee. 

Judgment  reversed. 

Wm.  Penn  Clarke j  for  appellant. 

H.  B.  SendersAoUj  for  appellee. 


WmcHBSTSS  et  dl.  v.  Oox  et  al. 

In  A  sail  upon  an  attachment  bond,  the  petition  should  ater  thai  the  attach- 
^tient  plaintiff  had  no  safficient  cause  for  beUenng  the  fiicti  awom  to  in 
the  afRdavit.  It  is  not  sufficient  to  arer  that  Uie  fiicts  were  not  true. 
KcrszT,  J.,  eofdra. 

Appeal  fnym  Polk  District  Court. 
Opynion  hy  OBSSirE,  J.    Suit  upon  an  attachment  bond, 
for  the  wrongful  suing  out  of  the  writ    A  demurrer  to  the 
petition  was  sustained  by  the  court  below.    It  is  now 
claimed  that  this  was  error. 

The  special  cause  of  demurrer,  is  that  the  petition  pre- 
sents a  &lse  issne  by  avowing  that  the  plaintiflb  ^^  were  not 
9* 
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about  to  difipoee  of  their  property  withoat  leaving  snfficient 
in  the  state  to  pay  their  debts,  with  intent  to  defraud  their 
creditors  f  while  the  averment  should  tender  the  tme 
iesue,  "  that  there  was  not  sufficient  cause  for  heUeving 
that  they  were  abont  to  dispose  of  their  property,"  &c. 

Under  the  Code,  §  1848,  if  ''  affiant  verily  believe  the 
defendant"  is  doing,  or  has  done,  that  which  will  justify 
the  attachment,  he  can  rightfully  swdar  out  the  writ ;  but 
if  there  was  no  foundation  for  that  belief,  no  cause  for 
plaintiffi'  fears  that  he  might  lose  his  debt,  without  the 
attachment,  then  the  suing  out  would  be  wrongful. 

If  a  debtor,  by  imprudent  conduct,  gives  his  creditors 
sufficient  cause  to  believe  that  he  intends  to  defraud  them 
in  any  of  the  methods  referred  to  by  the  Code,  he  legally 
subjects  himself  to  an  attachment,  although,  in  fact,  he  may 
have  had  no  fraudulent  intentions,  and  may  not  have  been 
disposing  of  his  property  as  the  creditor  had  reason  to 
believe  he  was  doing.  If,  on  the  other  hand,  the^  conduct 
and  reputation  of  the  debtor  was  that  of  a  rdiaUe  and 
solvent  business  man,  or  if  he  was  not  legally  indebted  te 
the  plaintift,  he  might,  then,  assume  that  the  attachment 
was  wrongful,  and  recover  damages  upon  the  bond ;  if  his 
petition  ''  contains  a  statement  of  &cts  constituting  the 
cause  of  action,"  Code,  §  1736,  shown  ^^  by  a  fair  and 
natural  construction."    Code,  §  1784. 

As  an  attachment  may  be^ssued,  if  the  affiant  verily 
believes  the  necessary  flicts,  itfollows  that  the  suing  out 
was  legal,  and  not  wrongful,  if  there  was  good  cause  fbr 
that  belief ;  but  if  the  belief  expressed,  appears  to  have  been 
without  foundation  or  verity,  the  suing  out  might  weU  be 
regarded  as  wrongful. 

We  conclude,  then,  that  the  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed.     . 

(7.  BatcSy  for  appeUants. 

B.  Qranger  and  J.  D.  Tem^in^  for  appell^. 
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LEMONDe  V.  French. 

A  catiBe  fihoiild  not  be  dismufied  at  the  first  term  after  the  petition  wm  filed, 

OD  the  groQTKl  of  deftctlTe  notice, 
A  notiee  is  not  defectiTe  which  called  upon  defendant  to  antwer  bj  the  I3th 

daj  of  the  month  (the  I2th  being  the  first  day  of  the  term)  or  on  the  aecond 

da/  of  the  term. 
If  MioBt,  notices,  and  the  rtilings  of  the  court  in  a  case,  are  to  be  de^m^ 

•pKiB  of  the  record,  under  the  Code. 

Appeal  from  Marion  District  Court. 

Opmion  hy  Gbbbne,  J.  It  appeare  by  the  record  in 
thift  case  that  a  motion  was  made  in  the  court  below  to  AW 
eontinne  the  cause,  on  the  gronnd  of  defective  notice  ;  and 
the  motion  was  granted. 

The  action  of  the  court  in  discontinuing  the*  cause  is 
asfldgned  for  error. 

As  this  decision  was  made  at  the  first  term  of  the  court  after 
the  petition  was  filed,  a  notice  so  defective  as  to  amount  to 
no  notice,  would  not  justify  a  discontinuance  of  the  case* 
It  should  have  been  continued,  unless  tried  by  consent  of 
parties.    Code,  §  1720. 

But  was  the  notice  seriously  defective?  It  is  objected 
that  it  did  not  specify  any  day  certain  on  which  defendant 
was  required  to  answer.  It  appears  that  the  term  of  court 
commenced  on  the  12th  day  of  the  month.  The  notice 
called  on  the  defendant  to  answer  by  the  12th  day  of  that 
month,  or  on  the  second  day  of  the  term.  True  the  second 
day  of  the  term  was  the  13th  Sept,  but  still  there  was  no 
uncertainty  as  to  the  time  defendant  was  called  upon  to 
answer.  The  direction  was  alternative.  He  was  not 
required  to  answer  on  the  12th.  He  might  do  so  on  that 
day^  or  on  the  13th,  the  second  day  of  the  term.  Either 
with  or  without  the  specific  date,  the  defendant  had  until 
the  second  day  of  the  term  to  appear  and  answer.    We 


124  SUPREME   COITRT    OASES. 

Lemonds  v.  French. 

conclude,  then,  that  the  court  erred  in  deciding  the  writ 
defective,  and  in  dismissing  the  case. 

It  is  claimed,  by  appellee,  that  as  the  motion,  notice  and 
ruling  of  the  court  were  not  incorporated  in  a  bill  of  excep- 
tions^ showing  that  defendant  objected  to  the  decision,  that 
the  proceeding  cannot  he  regarded  as  of  record  ;  and  that 
as  they  were  not  objected  to  below,  they  cannot  be  ques- 
tioned here.  This  objection,  before  the  Code  took  effect, 
would  have  been  valid.  But  by  the  Code,  §  1977,  ^^  all 
proper  entries  made  by  the  clerk,  and  all  papers  pertaining 
to  a  cause,  and  £Qed  therein,  (except  subpoenas,  depositions 
and  other  papers  which  are  used  as  mere  evidence,)  are  to 
be  deemed  parts  of  the  record.''  All  the  entries,  and 
papers  upon  which  this  proceeding  was  had,  are  before  us, 
as  of  record.  There  is  nothing  in  the  case  to  justify  the 
presumption  that  the  defendant  acquiesced  in  the  ruling  of 
the  court,  and  as  the  record  shows  that  ruling  to  be  errron^ 
•03,  it  should  be  corrected. 

Judgment  reversed. 

S.  W.  Summers^  for  appellant 

0.  0.  Wrighty  for  appellee. 
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DvTBLL  V,  The  State. 

Tbe  county  judge  and  Aeriff  are  authorized  by  the  Code,  to  compaie  and 
correct  the  liat  of  gfand  jurors,  aad  the  deputy  aheriif  ie  precluded  by 
4  412,  from  acting  thoa  in  conjunction  with  another  officer ;  consequently 
a  list  of  grand  jurors  compared  and  corrected  by  the  coonty  judge  and 
deputy  sheriir,  is  not  a  legal  grand  jury,  and  thcrefbre  not  autikoriaed  to 
iSnd  an  indictment. 

An  indictment  found  by  a  grand  jury  not  legally  constituted,  should  b# 
<]uafihed  ;  but  where  an  indictment  is  duly  exhibited  in  open  court,  and 
indoised  a  "  true  bill,"  it  will  be  presumed  that  the  list  of  jurors  was 
legally  selected,  unless  the  records  of  the  county  show  to  the  contrary. 

^ror  to  Mahaska  District  Court. 

Opinion  by  Greene,  J.  Indictment  for  stealing  a  horse. 
Defendant  moved  to  quash  the  indictment,  on  the  ground 
that  the  grand  jurors  who  found  it  were  not  selected 
according  to  law.  The  court  overruled  die  motion,  and 
this  is  assigned  as  error. 

The  list  of  grand  jurors  appears  to  have  been  com- 
pared and  corrected  by  the  judge  of  the  county  court  and 
d^uty,  sheriflT,  and  not  by  the  county  judge  and  sheriff, 
as  provided  by  §  1640  of  the  Code.  Section  412  provides 
that  the  ^^  deputy  shall  perform  the  duties  of  his  principal 
pertaining  to  his  own  ofSce,  but  where  any  officer  is  required 
to  act  in  conjunction  with  or  in  the  place  of  another 
officer,  his  deputy  cannot  supply  his  place."  As  the 
county  judge  and  sheriff  were  required  to  act  in  con- 
junction in  comparing  and  correcting  the  jury  list  and  bal- 
lots, it  is  evident  that  thedeputy  sheriff  had  no  more  power 
to  act  than  any  other  citizen.  And  as  the  grand  juroi*s 
were  not  selected  according  to  law,  they  had  no  autitiority 
to  find  the  indictment.  It  should  therefore  have  been 
qnaslied. 

JBat  it  is  urged  by  the  attorney  general,  that  the  defend- 
ant cannot  raise  this  objection  after  tfad  indictment  is  found, 
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but  that  he  should  have  challenged  the  panel  of  the  grand 
jury,  as  provided  by  §  2882  of  the  Code.  This  course  may 
be  adopted  with  propriety  by  a  "  defendant  held  to  answer 
for  a  public  offence ; "  but  can  it  be  expected  that  citizens 
at  large,  against  whom  there  is  no  imputation  of  offense, 
are  required  to  appear  and  challenge  the  pailel  of  grand 
jurors,  or  be  forever  precluded  from  raising  an  objectioa  to 
their  selection  or  authority  to  act? 

It  is  true,  as  a  general  rule,  that  when  the  indictment  ia 
duly  exhibited  in  open  court,  and  indorsed  "  a  true  bill/*  it 
is  evidence  that  it  was  duly  found  by  a  kgal  grand  jury. 
Jiut  when  the  records  of  a  county  show  that  the  grand  jurors 
were  not  legally  selected,  and  had  no  authority  to  act,  it  is 
evidence  of  a  higher  grade,  and  shows  that  the  indictment 
could  not  have  been  found,  exhibited,  and  indorsed  by 
legal  authority. 

Judgment  reversed. 

TT.  J9I  SeeverSy  for  appellant 

i>.  (7.  (7fc«rf,  for  theState. 


OoDDABD,  as  trwtee,  dko.  v.  Beebs. 

▲a  Mtion  for  the  acpamto  nmintenaiice  of  the  wife  may  be  STMUined  bf  hw 
trustee  against  the  husband,  on  a  deed  of  separation,  in  which  all  three 
were  made  parties,  and  which  stipulated  for  immediate  separation,  for 
rekaie  of  all  right  of  dower  in  the  husband's  lands,  and  te  keep  him  harm- 
leis  and  indemnified  against  all  debts  eontractad  bj  her--«Deh  a  deed 
ahowB  mutuality  and  consideration. 

Although  a  husband  can  not  contract  with  his  wife,  he  may  corenant  with 
lier  trustee  for  her  benefit 

▲  deed  of  aeparation  acknov'ledged  by  the  husband  and  wife  may  be  geod 
if  not  acknowledged  by  the  trustee. 

Appeal  from  Muscatine  District  Court. 
Opinion  by  GsEKifs,  J.    This  suit  was  commenced  on  a 
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deed  of  separation  executed,  bj  Stnart  Beebe,  and  Jane, 
bifl  wife,  of  the  first  and  second  parts,  and  P.  B.  Goddard, 
M  trustee,  of  the  third  part.  Among  other  things,  the  deed 
stipulated  that  8.  Beebe  should  pay  to  Jane,  during  her 
life,  the  annual  sum  of  eight  hundred  dollars ;  and,  in 
defistnlt  of  such  payments,  the  deed  authorized  judgment 
against  Stuart,  at  the  suit  of  Gt>ddard,  as  trustee,  for  the 
sum  of  ten  thousand,  dollars.  The  payment  of  $800  per 
annum  was  to  be  made  monthly,  commencing  February  1, 
1848.  Petition  avers  defitult  of  payments  from  Novem- 
ber 1, 1850,  to  the  commencement  of  suit,  May  4, 1858. 
A  copy  of  the  deed  of  separaticm  is  made  a  part  of  the 
petition.  A  demurrer  was  filed  to  this  petition  and  sus- 
tained by  the  court.  It  is  contended  that  there  was  no  • 
good  icause  for  the  demurrer,  and  that  it  should  have  been 
overruled. 

1.  As  a  strong  cause  of  demurrer,  it  was  uiged  that  an 
action  cannot  be  maintained  upon  the  deed,  and  that  it  is 
yoid  for  want  of  consideration.  The  deed  appears  to  have 
been  prepared  with  much  care  and  professional  skill.  The 
rdations  and  undertakings  of  the  respective  parties  are 
distinctly  observed,  and  clearly  expressed.  The  liability  of 
tiie  husband  to  pay  the  stipulated  sum  for  the  maintenance 
of  the  wife,  under  their  agreed  state  of  separation,  is 
unequivocally  expressed ;  and,  as  the  instrument  contains 
every  essential  requisite  to  legal  validity,  as  it  is  in  wri- 
ting, and  between  parties  capable  to  contract  and  to  be  con- 
tracted with,  in  consideration  of  mutual  objects  which  may 
be  contracted  for,  such  as  maintenance  and  release  from  the 
wife^s  debts,  as  it  was  duly  executed  and  acknowledged  by 
the  parties  in  interest,  we  can  see  no  good  reason  why  the 
acti<Hi  should  not  be  sustained  by  the  trustee  for  the  use  of 
the  wife. 

But  it  is  objected  that  a  deed  must  be  founded  upon  a 
good  and  sufficient  consideration,  and  that  the  deed  in  this 
ease  shows  no  consideration  from  the  wife  to  the  husband; 
The  deed  states  that  the  separation  was  ^^  mutually  agreed 
to,"  and  ^<  that  in  consideration  of  the  covenants  and  pro- 
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visione  made  bj  Staart  Beebe,  she,  tbe  Baid  Jane,  hath, 
and  by  these  preeente  doth  remise,  release^"  &c.,  all  right 
of  dower  in  her  husband 'S  lands,  and  agrees  to  keep  him 
harmless  and  indemnified  against  all  debts  contracted  by 
her.  In  consequence  of  the  ^'  nnhappj  diflerences"  refer- 
red to  in  the  deed,  both  husband  and  wife  considered  sepa- 
ration desirable.  In  this  there  was  mutuality.  The  con- 
siderations for  the  stipulated  maintenance,  are  not  only  the 
release  of  dower,  and  from  liability  to  pay  her  debts,  bat 
there  was  also  that  universal  consideration  at  law,  whieh 
requires  the  husband  to  furnish  suitable  support  for  his 
wife.  Their  yoluntary  and  mutual  separation  from  each 
other  cannot  abolish  that  obligation. 

2.  Again,  it  is  urged  that  the  deed  has  no  validity, 
because  it  is  a  rule  of  law  that  the  wife  has  no  capacity  to 
contract,  as  her  legal  existence  is  merged  into  that  of 
her  husband.  A  covenant  with  her  is,  in  legal  effect,  with 
himself.  This  objection  is  removed  by  the  intervention  of 
the  trustee,  who  contracts  for  her  benefit.  It  is  for  that 
reason  he  was  made  a  party  to  the  deed. 

3.  But  it  is  urged  that  the  deed  was  not  acknowledged 
by  the  trustee,  and  that  it  is  therefore  void.  As  the  deed 
was  duly  acknowledged  by  the  husband  and  wife,  and 
contained  no  covenants,  grants  or  concessions  from  the 
trustee,  there  was  no  necessity  [for  his  acknowledgment. 
With  as  muchpropriety  might  it  be  said  that  a  deed  should 
be  acknowledged  by  the  grantee. 

Many  decisions  are  cited  by  counsel,  in  support  of  the 
demurrer,  but  we  cannot  regiu^  them  as  strictly  applicable 
to  the  case  at  bar,  while  the  authorities  in  support  of  such 
deeds  are  numerous,  appropriate  and  reliable,  not  only 
from  American  but  also  from  English  courts.  Lee  v. 
Thurlow^  9  English  0.  S.  R,  174;  Baynou  v.  BaUy^  21 
H.,  295 ;  13  Ves.,  443 ;  18  ih.,  99 ;  2  Bright,  383,  §  §  16  to 
37 ;  2  Blacks.  K.,  843, 1016 ;  2  P.  Wms.,  502;  6  Day,  47  ; 
7  Serg.  and  Raw.,  500 ;  3  Barr.,  100 ;  7  ib.,  411 ;  8  John., 
72 ;  3  Paige  483 ;  14  Ohio  257. 
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Heed  V.  Beazley^  1  Blackf.,  97,  decides  all  the  impor- 
tant points  raised  in  this  case.  It  affirms  the  doctrine  sup- 
ported by  a  long  train  of  English  decisions  in  favor  of 
snch  deeds,  and  commends  the  policy  which  would  enforce 
the  husband's  promise  to  provide  for  the  maintenance  of 
his  wife.  In  that  case,  the  husband  bound  himself  by 
deed,  to  pay  a  certain  sum  annually  for  four  years,  to  a 
trustee,  named  as  the  third  party  in  the  deed^  for  his 
wife's  maintenance  ;  reserving  to  himself  the  right  to 
dednct  from  the  amount  whatever  he  should  be  obliged  to 
pay  for  debts  which  she  might  subsequently  contract ;  and 
it  was  held  that  this  contract  was  obligatory  at  law  upon 
the  husband. 

In  the  case  at  bar,  the  deed  has  no  such  reservation  in 
relation  to  the  debts  of  the  wife,  nor  is  it  pretended  that  the 
husband  had  been  called  upon  to  pay  any  such  debts.  We 
must  presume  fh>m  the  pleadings,  that  she  had  performed 
her  undertaking  in  the  deed,  by  keeping  ^^  him  harmless 
and  indemnified  against  all  debts  of  her  contracting."  If 
she  had  failed  in  tliat  particular,  if  he  had  been  called 
opon  to  pay  any  debts  subsequently  contracted  by  her,  it 
would  have  been  a  legitimate  item  of  set-off  against  her 
cUdm.  In  all  deeds  like  the  present,  the  law  would  give 
the  same  protection  and  security  as  the  husband  reserved 
to  himself  in  Heed  v.-Beazlcy,  and  therefore  such  a  reser- 
vation in  a  deed  is  not  necessary,  and  can  give  it  no  addi- 
tional force  or  validity. 

In  some  of  the  decisions,  referred  to  in  support  of  the 
demurrer,  it  appears  that  the  trustee  named  in  the  deed 
gave  an  indemnity  against  the  debts  of  the  wife ;  it  is 
therefore  inferred  by  counsel,  that  as  the  trustee  in  the 
present  deed  gives  no  such  indemnity,  the  deed  should  be 
adjudged  a  nullity.  Such  an  inference  is  not  authorized  by 
&e  preknises.  No  case  has  been  pointed  out  to  us  in 
which  the  deed  was  declared  void  for  the  want  of  such 
indemnity ;  nor  does  it  appear  that  the  cases  cited  would 
yoL.  nr. — 10 
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not  have  been  equally  strong  against  the  husband,  if  there 
had  been  no  such  indemnity. 

In  2  Atk.,  511 ;  10  Vee.,  191 ;  13  ib.,  443 ;  18  ib.,  99 ;  2 
,  East  283 ;  in  each  case,  decree  was  rendered  against  the  hna- 
band,  for  the  wife's  maintenance,  although  no  indemnity 
was  given  by  the  trustee.  These  English  authorities  are 
well  indorsed  by  a  long  train  of  American  decisions. 
And  it  may  be  worthy  of  remark  that  no  state  furnishes  a 
more  corroborative  list  than  Pennsylvania,  witliin  which 
the  deed  in  the  present  case  was  executed.  It  appears  to 
have  been  prepared  with  particular  reference  to  the  laws 
and  decisions  of  that  state.  As  the  laws  of  a  state  enter 
largely  into  the  contracts  made. under  them,  this  deed 
derives  peculiar  favor  and  validity  from  the  decisions  of 
that  state. 

.  But  it  is  objected  that  the  more  recent  decisions  in  New 
York  are  against  the  validity  of  such  deeds,  and  in  proof 
of  this,  we  are  referred  to  Beach  v.  Beachy  2  HilL  2SD ; 
27i/^  People  v.  Mercein^  8  ib.,  399. 

The  points  decided  in  Beach  v.  Beach  are  in  no  partic- 
^ar  applicable  to  the  case  at  bar.  The  deed  in  that  case 
contained  a  covenant  that  the  wife  might  prosecute  suits  in 
her  own  name,  or  in  the  joint  name  of  herself  and  husband, 
and  that  he  would  not  interfere  with  such  suits.  She  sub- 
^uently  commenced  an  action  of  slander,  in  their  joint 
names,  for  words  spoken  of  her  after  the  deed  was  exe- 
cuted ;  and  it  was  held  that  a  release  given  by  the  husband 
after  the  suit  was  commenced,  might  be  pleaded  in  bar  to 
tljC  action ;  assuming  that  at  law  no  agreement  between 
husband  and  wite  will  be  recognized,  so  far  as  it  changes 
their  legal  capacities  and  characters.  And,  still,  in  that 
very  case,  it  is  conceded  <<  that  it  may  be  considered  at 
present  as  settled,  that  these  deeds,  when  not  contemplating 
a  future  separation,  are  valid,  so  far  as  relates  to  the  trusts 
and  covenants  by  which  the  husband  makes  a  provision  for 
the  wife,"  &c.  1  Jacobs  on  Husband  and  Wife,  157,  (note.) 
A  recent  English  decision  is  also  referred  to,  with  approba- 
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tion,  in  which  Lord  C.  J.  Denman,  after  reviewing  all  tiie 
cases  on  the  subject  says  :  ^41'  I  could  venture  to  lay  down 
the  principle,  which  alone  seems  to  be  sately  deducible  from 
all  these  cases,  it  is  this  :  that  when  a  husband  has,  by  his 
deed,  acknowledged  his  wife  to  have  a  just  cause  of  sepa- 
ration from  him,  and  has  covenanted  with  her  natunU 
friends  to  allow  her  maintenance  during  separation,  on  being 
releived  from  liability  to  her  debts,  lie  shall  not  be  allowed 
to  impeach  the  validity  of  that  covenant."    Jones  v.  WatUj 
5£iQg.  (N.  C.)  341.    There  is  nothing,  then,  in  the  text  of 
Jacobs,  in  the  opinion  of  Denman,  nor  in  the  questions  de- 
cided in  Beach  v.  Beach^  that  militates  against  the  obliga- 
tions of  the  husband  in  the  present  deed. 
'    The  case  of  The  People  v.  Mercein^  8  Hill,  399,  was  on 
haheae  corpus^  by  a  husband,  to  recover  possession  of  his 
Infant  daughter,  from  his  wife  and  her  father.    The  validity 
of  an  agreement  in  relation  to  the  care  and  keeping  of  the 
cnild,  was  involved  in  the  decision,  and  it  was  simply  held 
that  the  husband  could  not,  by  such  an  agreement,  alienate 
to  the  wife  his  right  to  the  custody  and  care  of  their  chil- 
dren.   The  agreement  made  no  provision  for  separation  or 
maintenance,  but  Judge  Cowan  takes  occasion  to  animad- 
vert  rather  severely  upon  deeds  of  separation ;  and  yet  he 
observes :  ^  I  am  aware  that  a  separate  maintenance  may 
be  settled  by  the  husband  on  the  wite,  and  that  incidentally 
they  may  covenant  for  the  separation  of  their  persons ;  and 
that  courts,  both  of  law  and  equity,  have  sanctioned  such 
arrangements  by  carrying  them  into  effect."    He  soon  after 
declares  that  ^^  the  doctrine  of  separate  maintenance  cannot 
be  made  to  bear  upon  the  agreement  in  question."    Thus 
clearly  showing  that  that  case  has  no  analogy  to  the  present 
Called  upon  as  we  are  to  decide  this  case  upon  prin- 
ciples of  law  as  settled  by  the  authorities,  we  cannot  for  a 
moment  question  the  validity  of  the  deed,  and  the  obliga. 
tion  of  the  husband  to  furnish  the  maintenance  therein 
stipulated ;   but  at  the  same  time  it  must  be  conceded^ 
tibat  stich  articles  of  separation,  so  far  as  they  encourage 
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separation,  should  be  discoantenanced  by  the  courts.    They 
are  calculated  to  weaken  at  least,  and  too  frequently 
evade  the  obligations  of  the  marriage  contract.    When 
parties  are  so  unfortunately  constituted  that  they  cannot 
live  in  peace  and  safety  together;  when  ungovernable 
passions  characterize   their  intercourse  and  lead  to  cor- 
poral abuse  and  insecurity  of  life,  a  separation  would  seem 
to  be  necessary ;  and  in  such  a  case  an  amicable  deed  .f6r 
maintenance,  for  release  of  dower  and  indemnity  against 
debts  of  the  wife's  contracting,  might  be  regarded  bs 
especially  desirable  for  both  parties.    As  there  could  be 
no  concord  or  safety  in  union,  such  a  deed  might  produce 
amity  and  security  in  separation.    But  in  such  state  of 
separation  the  legal  obligations  and  restrictions  resulting 
from  the  relation  of  husband  and  wife,  should  be  strictly 
observed,  especially  so  far  as  they  aflfect  others.    Not- 
withstanding tlie  deed,  their  marriage  contract  is  not  dis- 
solved in  any  of  its  legal  conditions  or  obligations.    The 
deed  seems  only  to  adjust  those  conditions  and  obligations 
BO  far  as  they  relate  to  themselves,  and  thus  avoids  the 
annoyance,  expense  and  delay  of  judicial  action. 

We  conclude,  then,  that  where  such  a  deed  is  not  calcu- 
lated to  encourage  separation  between  husband  and  wife, 
when  the  stipulations  are  mutual  and  in  accordance  with 
their  marital  rights;  when  it  shows  an  amicable  adjust- 
ment of  those  rights  between  the  husband  and  the  wife's 
trustee,  at  least  so  far  as  her  maintenance  is  concerned,  it 
should  be  enforced. 

Judgment  reversed. 

S,  WhicheVj  J.  Butler  and  H^  O^  Connor y  for  appellant 

J.  ScQtt  Richmond^  for  appellee. 
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Bogy  v.  Rhodbb. 

Where  R.  wld  to  fi.  a  quantity  of  wood  delivered  on  a  boat  at  a  landing,  at 
a  stipulated  price  per  cord  ;  and  where  the  boat  containing  the  wood  was 
taken  from  the  landing  by  B.,  without  a^ertatning  the  exact  quantity  of 
wood,  and  while  towing  the  boat  from  nid  landing  it  waa  sunk  and  the 
wood  kit :  held,  that  B.  had  poBwaaton  of  the  wood,  and  waa  liable  to  R. 

The  jok  thai  a  sale  of  property  ia  not  complete,  when  anj  thing  remaioa  to 
be  done  bj  the  yendor,  aueh  as  measurement,  in  order  to  ascertain  the 
quantity,  Ac,  applies  only  to  cases  of  constructive  delivery. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Gbeenk,  J.  This  action  was  commenced 
before  a  justice  of  the  peace,  on  an  account  for  thirty- 
Apee  cords  of  wood.  Judgment  was  rendered  in  favor  of 
plaintiff,  Khodes,  for  thirty  cords  of  wood  at  two  dollars  a 
cord.  The  case  was  taken  to  the  district  court  on  writ  of 
error ;  judgment  in  favor  of  Rhodes  for  $61  50. 

It  is  claimed  that  plaintiff  should  not  have  recovered, 
because  the  testimony  does  not  show  a  delivery  of  the 
wood. 

It  appears  that  the  wood  was  furnished  according  to  con- 
tract, at  a  landing  about  six  miles  below  Dubuque,  on 
board  of  a  flat  boat;  that  thirty  cords  were  delivered  from 
the  landing  on  board  of  the  boat,  and  tliat  four  or  five 
wagon  loads,  in  addition,  were  put  on  the  flat  boat;  that 
the  plaintiff  was  to  have  two  dollars  per  cord  for  the 
wood  delivered  on  the  flat  boat  at  the  lauding ;  that  defend- 
ant was  to  take  it  from  said  landing  with  his  feiTy  boat ; 
that  he  came  for  the  wood  accordingly,  and  while  towing 
the  wood  boat  from  the  landing  to  Dubuque,  the  boat  was 
sunk  and  all  the  wood  lost. 

It  is  claimed  that  as  the  quantity  of  wood  was  not  fully 
ascertained  by  measnrementjtheright  to  the  property  was 
not  changed,  and  therefore  the  loss  should  fall  upon  the 
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plaintiff.  The  evidence  clearly  shows  that  there  was  at  least 
thirty  measured  cords  of  wood  delivered  upon  the  boat, 
besides  four  or  five  wagon  loads,  and  that  the  wood  was  to 
be  delivered  to  the  defendant  at  the  landing.  It  follows, 
then,  that  the  defendant  became  liable  tor  the  wood  the 
moment  he  took  possession  and  started  with  it  from  tlie 
landing.  The  fact  that  he  neglected  to  see  the  wood  meas- 
ured, before  starting,  could  not  remove  his  liability. 

We  fully  concede  the  doctrine  that  on  a  sale  of  prop- 
erty, when  any  thing  remains  to  be  done  by  the  vendor,  in 
order  to  ascertain  the  value,  quality  or  quantity,  the  deliv- 
ery is  not  complete.  " 

But  this  rule  is  applicable  only  to  cases  of  construc- 
tive delivery  and  cannot  prevail  against  the  vendor  of  the 
wood  in  this  case.  He  had  caused  thirty  coi*ds  of  the 
wood  to  be  measured  before  it  was  placed  upon  the  flat 
boat.  True,  the  exact  quantity  of  the  four  or  five  addi- 
tional loads  was  not  ascertained,  but  the  plaintiff  had 
taken  actual  possession  of  all.  It  was  all  actually  deliv- 
ered to  him,  and  therefore  the  rule  above  refeiTed  to  is  not 
Applicable  to  his  case.  In  Macambee  v.  Parkei^  13  Pick., 
175,  it  was  held  that,  whei-e  a  quantitj-  of  goods  bargained 
for  at  a  certain  rate,  is  actually  delivered,  the  sale  is  com- 
plete, although  the  goods  are  to  be  counted,  weighed  or 
measured,  in  order  to  ascertain  the  amount  to  be  paid  for 
them.    Sec  also  Su^nner  v.  Hamlety  12  Pick.,  76,  82. 

Judgment  aflSnned. 

Hevipstead  t\i\i  Burt,  for  appelant. 

Z.  ClarJcy  for  apellee. 
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Bbobbt  v.  Thompsom. 

In  a  proceeding  to  foreclose  the  equitj  of  redemption  to  land  beld  bj  tax 
title,*  part/  liolding  the  sheriff's  certificate  of  purchase  of  the  same  land 
00  execution  sale,  is  anfficieotly  inteisted  to  appear  as  defendant 

Where  the  record  does  not  show  to  the  contmrj,  jt  will  be  prcaamod  that  the 
eoari  acted  in  accordance  with  the  Code. 

If  the  bill  of  exceptions  does  not  purport  to  give  all  the  evidence  in  the  cane, 
it  will  be  presumed  that  the  decision  was  justified  bj  thcteatimony  before 
the  court. 

Appeal  from  Marion  District  Court 
Ophiian  hy  Greene,  J.  Joseph  Brobst  filed  his  petition 
in  the  district  court  against  S.  M.  Thompson,  to  foreclose 
the  equity  of  redemption,  to  certain  land  which  he  held 
by  tax  deed.  Defendant's  answer  to  the  petition  was 
demurred  to,  and  the  demurrer  sustained.  As  defendant 
failed  to  amend  or  file  a  new  answer,  judgment  was  ren- 
dered against  him  by  default,  and  thereupon  Fish  and 
Dnnlap  filed  their  Motion  for  leave  to  come  in  and  defend 
the  suit,  on  the  ground  that  they  had  purchased  the  land 
at  sheriff's  sale.  Leave  was  granted,  and  they  filed  a 
demurrer  and  answer  to  the  petition.  The  demurrer  was 
overraled,  and  thereupon  plaintiff's  demurrer  to  the  an- 
swer was  sustained,  and  a  new  answer  filed  averring  that 
no  tax  was  legally  levied  upon  the  land  in  question. 
Upon  this  averment,  issue  was  joined  and  the  petition 
dismissed. 

1.  It  is  objected  that  Fish  and  Ihinlap  had  no  right  to 
appear  against  the  suit,  for  the  reason,  that  they  had  only 
a  sheriff's  certificate  of  purchase,  which  was  liable  to  bo 
defeated  by  redemption.    We  think  the  court  did  not  err 
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in  granting  them  leave  to  appear  as  defendants.  They 
were  at  least  interested  in  the  land ;  and  especially  inter- 
ested in  having  no  tax  title  foreclosed  against  it.  Timr 
interests  were  adverse  to  tlie  relief  sought  by  the  plaintifi^ 
and  therefore  nnder  §  1678  of  the  Code,  they  might 
be  joined  as  defendants.  Section  1684  would  also  justify 
this  ruling  of  the  court.  It  was  only  necessary  for  them 
to  show  that  they  were  interested  in  the  subject  matter  of 
the  suit  This  was  sufficiently  shown  by  their  purchase 
of  the  same  land  at  sheriff's  sale. 

2.  It  is  claimed  that  Fish  and  Dunlap  should  not  have 
been  permitted  to  defend  for  another  reason.  The  Code, 
§  506,  will  not  entitle  the  owner  to  defend  ^^  unless  he  has 
paid  or  tendered  the  amount  directed,  or  shows  that  no  tax 
was  levied  on  the  land,  or  that  he  had  paid  the  taxes.'^ 
Their  answer  expressly  averred  one  of  these  conditions,  and 
upon  that  point  issue  was  joined,  and  the  court  found  accord- 
ing to  the  averment  of  the  answer.  It  does  not  appear 
at  what  particular  time  that  defense  was  shown  to  the  courL 
That  fact  may  have  been  shown  to  the  court,  before  the  first 
answer  of  Fish  and  Dunlap  was  filed.  As  the  record  doea 
not  show  to  the  contrary,  it  must  be  presumed  that  the  court 
acted  in  accordance  with  the  Code. 

The  bill  of  exceptions  does  not  purport  to  give  all  the 
evidence  submitted  in  the  case.  K  we  were  to  decide  the 
case  upon  no  other  evidence  than  that  referred  to  in  the 
bill  of  exceptions,  and  if  we  could  presume  that  no  other 
testimony  was  given  on  the  trial,  we  should  decide  that  the 
decision  was  erroneous ;  for  the  evidence  of  record  in  the 
case  does  not  show  that  there  was  no  tax  levied  upon  the 
land.  Still,  every  legal  intendment  must  favor  tihe  pro* 
ceeding  below ;  and  unless  the  record  shows  to  the  contrary^ 
it  must  be  presumed  that  the  court  below  ruled  correctly* 
Dunham  v.  JBenedictj  1  G.  Greene,  74. 

It  was  decided  by  this  court,  in  Jfizpier  v.  Wiseman^  & 
G.  Greene,  246,  that  matters  of  fact  decided  by  the  court 
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below,  will  Bot  be  disturbed  when  the  bill  of  exceptions 
does  sot  purport  to  give  all  the  evidence. 

As  the  record  in  thie  case  shows  nothing  to  the  contrary^. 
it  must  be  presumed  that  the  court  below  had  proof  suffi- 
cieatto  justify  the  decision. 

Judgment  affirmed. 

W.  Fenn  Clarke^  for  appellant 

J.  jE  Neal^  for  appellee. 


Hedban  V,  The  State. 

Wbere  the  fi»t  indietment  was  mislaid,  a  eecond  indictment  was  found  for 
^  nme  oflenae,  and  on  motion  quashed,  and  tliereupon  the  first  indici- 
ment  ww  found  :  held,  that  the  second  indictment  did  not  aaperaede  tlie 
first. 

As  indictment  for  an  assault  with  intent  to  infiict  a  bodily  injury,  should 
Wfa  in  snhstance  that  no  considerable  proTocation  appeared,  or  that  the 
doncumBtanoes  of  the  assault  showed  an  abondoaed  and  malignant  beait. 

An  indictment  should  charge  the  fiusis  and  circumstances  constituting  the 
offense  in  substantial  compliance  with  the  law  defining  the  crime. 

Errcr  to  Duhique  District  Court. 

Opimon  hy  Greeke,  J.  Indictment  for  an  assault  with 
intcoQt  to  inflict  a  bodily  injury.  When  the  case  came  on' 
for  trial,  die  indictment  was  said  to  be  lost,  and  another 
indictment  was  found  for  the  same  oiTeuBe.  This  second 
indictment  was  considered  defective,  and  quashed.  In  the 
meantime)  the  lost  indictment  was  fotnd  ;  and  upon  this, 
the  plaintiff  in  error  was  tried  and  found  guilty.  To  these 
proceedings,  and  to  the  sufficiency  of  the  indictment,  objec- 
tions were  urged,  and  overruled  in  the  court  below. 

1.  It  is  claimed  that  the  court  erred  in  deciding  that  the 
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finding  of  a  second  indictment  did  not  supersede  the  first  ; 
upon  which  defendant  was  tried.  As  the  first  indictment, 
was  thought  to  be  lost,  it  seemed  necessary  that  the  grand- 
jury  should  present  another  indictment  for  the  offense ;  but 
as  the  second  indictment  was  qnaslied,  and  the  first  indict- 
ment found,  the  first  was  fuUy  reinstated,  and  in  no  way 
impaired  by  the  proceeding  under  the  second.  If  both  had 
been  before  the  court,  at  the  same  time,  for  t}ie  same  ofiense, 
that  fact  might  have  been  pleaded.  Tlie  State  v.  Whit- 
more^  5  Pike,  247. 

After  the  second  indictment  was  quashed,  the  first  stood 
alone ;  and  therefore  it  could  not  be  objected  that  th^re 
was  another  indictment  pending  for  the  same  offense. 

It  was  held  in  The  People  v.  Monroe^  20  Wend.,  108 
that  the  mere  finding  of  a  second  indictment  is  not^  per  ee^ 
a  supersedeas  of  the  first.  We  conclude,  then,  that  the 
court  very  properly  overruled  this  objection. 

2.  The  first  indictment  was  objected  to  on  the  ground 
that  the  offense  is  not  charged  in  the  language  of  the  stat- 
ute under  which  it  was  found.  Hev.  Stat,  169,  §  20.  The 
erime,  under  this  statute,  consists  of  an  ^*  assault  with  a 
deadly  weapon,  instrument,  or  other  thing,  with  an  intent 
to  inflict  upon  the  person  of  another  a  bodily  injury,  when 
no  considerable  provocation  appears,  or  where  the  circum- 
stances of  the  assault  show  an  abandoned  and  malignant 
heart,"  &c.  The  indictment  does  not,  either  in  substance 
or  form,  charge  the  offense  as  it  is  defined  by  law.  It 
does  not  allege  that  there  was  no  considerable  provocation, 
nor  that  the  circumstances  of  the  assault  showed  an  aban- 
doned and  malignant  heart.  There  is  no  kind  of  an  aver- 
ment in  reference  to  provocation,  or  the  circumstances  of 
the  assault,  or  the  condition  of  the  heart ;  nothing  in  the 
indictment  that  could  indicate  the  offense  defined  in  that 
section  pt  the  statute  to  which  we  have  referred.  It  cannot, 
therefore,  be  considered  a  good  indictment  under  the  stat- 
ute, for  no  "indictable  offense  is  clearly  charged  therein.'^ 
Sev.Siat.ynS,%4tG. 
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It  ia  urged  bj  the  attorneys  for  the  State,  that  as  one  count 
in  the  indictment  charges  the  assault  to  have  been  ^'  feloni- 
ously and  maliciously,"  *•  wilfully  and  wickedly"  com- 
mitted, the  averment  is  in  every  respect  equal  to  the  words 
used  in  the  statute.  They  may  express  an  equal,  if  not  a 
much  greater  degree  of  turpitude,  but  they  do  not,  m  any 
particular,  characterize  the  offense  as  it  is  defined  by  statute. 
There  is  no  analogy  in  language,  or  in  the  facts.  The  attor- 
ney must  have  had  in  his  mind  the  law  of  some  other  state 
or  country,  where  the  facts  and  circumstances  constituting 
the  offense  are  materially  different  from  those  defined  by 
•our  statute. 

We  do  not  pretend  that  an  indictment  should  follow  the 
very  language  of  the  statute  ;  but  it  should  charge  the  facts 
and  circumstances  constituting  the  o£knse,  in  substantial 
compliance  with  the  law  defining  the  offense.  Buckley  v. 
State,  2  G.  Greene,  182 ;  J^aehv.  State,  ib.,  286  ;  State  v. 
Chambers,  ib.,  802. 

The  indictment  in  the  present  case  is  so  foreign  to  any 
law  in  this  state,  defining  the  ofiense,  that  we  must  pro- 
nounce it  bad. 

Judgment  reversed. 

J.  Burt,  for  plaintiff  in  error. 

D.  S.  Wilson  and  P.  ^Smith,  for  the  State. 
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finding  of  a  second  indictment  did  not  supersede  the  first ; 
upon  which  defendant  was  tried.  As  the  first  indictment^ 
was  thought  to  be  lost,  it  seemed  necessary  that  the  grand- 
jurv  should  present  another  indictment  for  the  ofiense ;  but 
as  the  second  indictment  was  quashed,  and  the  first  indict 
ment  found,  the  first  was  fully  reinstated,  and  in  no  waj 
impaired  by  the  proceeding  under  the  second.  If  both  had 
been  before  the  court,  at  the  same  time,  for  the  same  offense, 
that  fact  might  have  been  pleaded.  I7ie  Stale  v.  Wkii- 
more,  5  Pike,  247. 

After  the  second  indictment  was  quashed,  the  first  stood 
alone ;  and  therefore  it  could  not  be  objected  that  there 
was  another  indictment  pending  for  the  same  offense. 

It  was  held  in  The  People  v.  Monroe^  20  Wend.,  lOS 
thai  the  mere  finding  of  a  second  indictment  Is  not,j>er  ?e^ 
a  supersedeas  of  the  first.  We  conclude,  then,  that  the 
court  very  properly  overrule-d  this  objectioD. 

2.  The  first  indictment  w,as  objected  to  on  the  ground 
that  the  offense  is  not  charge*!  in  the  language  of  the  stat- 
ute under  which  it  was  founds     Ifei\  ^tnt,  160,  g^O.   The 
crime,  under  this  statute,  '"ODsists  of  an  ^aasaiilt  with  a 
deadly  weapon,  instrument,  or  other  thing,  with  an  intent 
to  inliict  upon  the  person  of  another  a  bodily  injiifT,  when 
DO  considerable  provocation  ap])ears,  or  where  the  ciicnm- 
stances  of  the  assault  show  an  abandoned  and  maligoant 
heart,"  &c.     The  indictment  doe^  not,  either  in  suUtance 
or  foruiy  charge  the  ofiense  as  it  is  defined  bj  law.    It 
doo?  nc-t  sillege  tliAt  there  was  no  considerable  provocstionf 
nor  that  the  circumstances  of  the  assault  showed  an  aban- 
doned and  mah'gnant  heart.     There  is  no  kind  of  an  aver- 
ment in  reference  to  provocation,  or  tlie  circnrastances  of 
the  assault,  or  the  condition  of  the  ht-art ;  nothing  in  the 
indictment  that  could  indicate  the  ofiense  defined  in  that 
section  ot  the  statute  to  which  we  have  referred.    It  cannot 
therefore,  lie  considered  a  i^rood  indictment  under  tlte  stat- 
ute,  for  no  ^indictable  offense  is  clearly  charged  thereu'-^ 
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Obton  V.  The  State. 

On  A  trial  fftr  an 'assault,  articles  of  apprenticeship  may  be  given  as  evidence 
to  tK(fe*jur7,in  order  to  riiow  the  relation  of  master  and  apprentice  between 
the  person  assaulted  and  the  object  in  dispute. 

A  master  mnj  do  tliat  to  protect  his  apprentice,  which,  under  other  circum- 
stances would  be  an  assault  or  give  considerable  provocation  for  one. 

An  informal  or  ambiguous  verdict  may  be  corrected  or  ezplaibed  at  any  time 
before  the  jury  is  discharged. 

Th^  district  court  has  concurrent  jurisdiction  over  all  offenses  cogniable 
before  a  justice  of  the  peace. 

A  simple  assault  is  included  in  the  charge  of  an  assault  with  intent  to  commit 
a  bodily  injury. 

JSrror  to  Lee  District  CouH. 

Opinion  hy  Greene,  J.  Orton  was  indicted  for  an 
assault  npon  Ten-el,  and  on  trial  fonnd  s^lty.  It  is 
now  contended  that  several  errore  were  committed  below 
in  the  progress  of  the  trial. 

1.  It  is  claimed  that  the  court  erred  in  admitting  in 
evidence  the  indentures  of  apprenticeship,  which  showed 
that  the  brother  of  the  defendant  was  entrusted  to  Terrel 
as  an  apprentice,  by  his  father.  As  the  bill  of  exceptions 
shows  that  the  difficulty  between  Orton  and  Terrel  grew 
out  of  an  attempt  by  Orton  to  take  away  his  brother,  the 
apprentice,  this  instnmient  appeared  to  be  relevant  to 
show  Terrel's  rights  and  relation  to  the  boy,  in  order  to 
justify  his  eflfbrts  to  defend  and  retain  him.  By  showing, 
that  die^powers,  liabilities  and  duties  of  the  master,  Terrel, 
were  towards  the  object  in  dispute,  tlie  same  as  those  of 
a  parent  towai-ds  a  child,  acts  would  be  justified  on  the  part 
of  the  master  which  would,  in  th'fe  absence  of  such  rela- 
tion, show  him  to  be  the  assailing  and  perhaps  the  guilty 
party.  A  master  may  do  that  to  protect  his  apprentice^ 
which  another  party  couldnot  do  without  being  the  assailant, 
or  giving  considerable  provocation  for  an  assault.    In  this 
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xD»  TXf^  ^  jj.  sQemed  material  that  the  true  relation  between 
^•j.^^^^'^^on  assaulted  and  the  object  in  dispute  should  be 
^  ^^^-^t^derstood  by  the  jury.    We  conclude,  then,  that 

\A^^    ^^^^-^-xt  did   not  err  in  admitting  the   instrument  in 


A^ti*  ^®  claimed  that  the  court  erred  in  overruling  defen- 

^(^^*  ^   '^>aotion  in  arrest  of  judgment.    In  support  of  this 
'^^\P^^»  it  is  urged,  that  the  court  altered  the  verdict  of 

It  '^' 

^^t^peare  by  the  bill  of  exceptions   that   the  jury 

tjtat-xx^^  ilie  following  verdict:    "We,  tlie  jury,  find  the 

^^^^nt  guilty  of  the  second  charge  in  the  indictment*^' 

^      ^Oxirtj  on  receiving  the  verdict,  said,  "  Gentlemen,  let 

^^^^^erstand  this  verdict ;  you  find  on  the  simple  assault  ?■ ' 

^^^  Jury  assented.    Thereupon  the  court  added  to  the 

^^^^ict,  in  the  presence  of  the  jury,  the  following  words, 

*H^e  simple  assault." 

As  the  second  count  in  the  indictment  charges  a  "sim- 
ple assault"  only,  the  verdict  of  the  jury  justifies  the 
assumption  that  they  found  the  defendant  guilty  on  the 
second  count  in  the  indictment.    The  judgment  in   the 
case  is  in  harmony  with  this  view  of  the  verdict.    The 
words  added  to  the  verdict  in  the  presence  of  the  jury, 
were  in  accordance  with  their  explanation  of  the  verdict. 
The  addition  of  those  words  was  justifiable.    They  did 
not  change;  they  simply  explained  the  intention  and 
meaning  of  the  verdict.    Wliere  a  jury  return  to  the 
court  an  informal  or  ambiguous  verdict,  it  is  the  duty  of 
the  court  to  have  it  corrected  in  form,  or  have  the  ambi- 
guity explained  by  the  jury,  at  any  time  betore  they  are 
discharged.     Wright  v.  Phillips ,  2  G.  Greene,  191. 

3.  Bnt  it  is  objected  that  a  simple  assault  is  not  indictable, 
as  the  offense  is  cognizable  before  a  justice  of  the  peace. 
Code,  §  8322.  Although  justices  of  the  peace  have  juris- 
diction over  such  offenses,  it  does  not,  therefore  follow, 
that  the  district  court  is  divested  of  such  jurisdiction.  In 
such  a  case  the  jurisdiction  is  concurrent. 
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The  Code  provides  that  the  district  court  shall  exercise^ 
general  jurisdiction,  both  civil  and  criminal,  "  when  not 
otherwise  provided  by  law,"  §  1575.    That  jurisdiction 
can  be  taken  away  only  by  express  words.     Wright  v. 
Marshy  2  G.  Gi-eene,  94. 

Under  the  constitution,  the  district  court  has  jurisdic- 
tion in  all  civil  and  criminal  matters  arising  in  their 
respective  districts.  See  art.  5,  §  4.  The  general  and  con* 
current  extent  of  that  jurisdiction  has  been  repeatedly 
before  this  court.  CAapmcm  v.  Morgan^  2  G.  Greene,. 
374;  NeUon  v.  Gray^  ib.,  397 ;  ffutton  v.  DrebUbU^  ib.^. 
593. 

The  indictment  contains  three  counts,  in  each  of  which 
an  indictable  assault  is  charged,  under  which  a  simple 
assault  might  be  included.  A  defendant  may  be  tbund 
guilty  of  any  oflfense,  the  commission  of  which  is  necessa- 
rily included  in  that  with  which  he  is  charged  in  the< 
indictment.  Code,  §  3039.  A  simple  assault  is  necessa- 
rily included  in  the  charge  of  an  assault,  with  intent  tocom*^ 
mit  a  bodily  injury,  and  therefore  the  defendant  might  have 
been  found  guilty  under  either  count. 

Judgment  affirmed. 

J.  C.  Hall  and  C.  IT.  Phelps,  for  plaintiff'  in  error. 

Joseph  If,  JBeek^  for  the  state. 
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Bruce  et.  al.  v.  Luck. 

Wliere  the  Btatate  of  limitation  is  ploaded  in  bar  to  an  action,  a  replication, 
resting  upon  the  fiK^ts,  that  the  plaintiff  was  a  non -resident,  and  that  the 
contract  was  made  in  another  state,  is  dcmurraUo. 

Appeal  from  Dfibuque  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  bj 
Thomas  Brace  and  others,  against  L.  P.  Luck,  on  the  tran- 
script of  a  judgment,  rendered  by  a  justice  of  the  peace, 
on  a  promissorj  note,  in  the  state  of  Kissonri,  in  1834.  The 
defendant  pleaded  the  statate  of  limitations  of  1843.  To 
this  the  plaintiffs  replied,  that  they  and  the  defendant  were 
not  residents  of  this  state  at  the  time  the  note  was  made, 
and  that  although  the  defendant  had  been  for  many  years 
a  citizen  of  Iowa,  still  they,  the  plaintifib,  had  continued  to 
reside  in  Missoari ;  that  said  note  and  judgment  had  not 
been  subject  to  the  laws  of  Iowa  until  the  commencement 
of  this  suit ;  and  that  therefore  their  right  of  action  ought 
not  to  be  barred  by  defendant's  plea.  Defendant's  demur- 
rer to  this  replication  was  sustained,  and  judgment  rendered 
in  his  favor.    On  this  ruling,  errors  are  assigned. 

It  is  objected  that  the  statute  of  limitations  is  not  appli- 
cable to  foreign  contracts  or  notes,  and  non-resident  plain- 
tifb.  If  the  laws  of  other  states  are  to  prevail  over  the  re- 
medial statutes  of  our  own  state, — ^if  the  law  of  the  place 
where  the  contract  was  made  is  to  govern  in  all  matters 
affecting  the  remedy,  there  would  be  good  reason  for  this 
objection. 

The  doctrine  seems  to  be  settled  beyond  controversy,  that 
the  lex/ori  must  prevail  in  all  matters  merely  remedial. 
In  this  connection,  no  rale  is  better  settled  than  that  the 
statute  of  limitations  of  the  state  in  which  the  action  is 
brought,  is  to  prevail ;  and  not  that  of  the  state  in  which 
the  contract  was  made.    Hawkins  v,  Barney^  5  Peters, 
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457  ;  McMmagU  v.  Cohen^  13  ib.,  312  ;  Ward  v.  HaUamy 
2  Dallas,  217 ;  Richards  v.  BicUey,  13  Serg't  &  Rawle, 
895  ;  Leroy  v.  Orownenahidd^  2  Mason,  151 ;  Nash  r. 
Tupper^  1  Cains.,  403  ;  Lincoln  v.  BatteUe^  6  Wend.,  476  ; 
Buggies  v.  Keeler^  3  John.,  263  ;  Bissell  r.  Sdll^  11  ib., 
168  ;  Carti&r  v.  Paige^  8  Ver.,  160  ;  Hinton  v.  Tinons^ 
1  Hill,  (S.  0.,)  439  ;  <?rati(M  v.  Graves,  2  Bibb,  207  ;  Eg- 
herts  y.  Dihhle^  3  McLean^  86. 

It  is  not  pretended  that  the  defendant  in  this'  case  was 
not  a  resident  of  the  state  from  the  time  the  statute  com- 
menced to  run,  until  the  limitation  had  expired.  The  rep- 
lication rested  entirely  upon  the  facts  that  the  plaintiff  had 
been  a  non-resident  during  that  time,  and  that  the  contract 
was  made  in  another  state.  So  far  as  those  &cts  are  con- 
cerned, we  are  fully  confirmed  in  the  opinion  that  they  can 
not  remove  this  case  from  the  effect  of  the  statute. 
,  Judgment  affirmed. 

Hempstead  db  Burtj  for  appellant. 

Z.A.  Thomas,  for  appellee. 


Kabbiok  v.  Pratt's  Exbodtors. 

A  foreign  executor  hfts  no  aathorlty  to  commence  a  auit  in  this  state  wiCb- 
oat  first  filing  a  bond,  and  letters  testamentary,  as  required  bj  Lawa  of 
1845. 

Appeal  from  DulHiqt^  District  Court. 
Opinion  by  GRSBans,  J.    This  was  an  action  of  assomp* 
sit,  commenced  in  1851,  by  Bimon  A.  Oreagnon  and  B. 
Pratt,  executors,  Ac,  of  £.  F.  Pratt,  agHiinst  Oeo.  Ord' 
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Karrick,  on  a  promissory  note.  To  the  declaration,  the 
defendant  plea'ded  specially,  that  the  plaintiflfe  ought  not  to 
have  or  maintain  their  action,  for  the  reason,  that  at  the 
time  the  action  was  commenced,  no  letters  testamentary 
had  been  granted  to,  or  taken  by  the  plaintiifs  ;  and  that 
no  copy  of  letters  or  bond  had  been  filed,  as  required  by 
statute,  &c.  The  replication  admitted  the  plea,  but  averred 
that  letters  and  a  bond  had  b.een  subsequently  filed,  &c. 
Demurrer  to- the  replication  overruled,  and  judgment  ren- 
dered for  the  plaintiffs. 

It  is  urged  that  the  demurrer  should  have  been  sustained, 
as  foreign  executors,  or  administrators  are  required  by 
statute,  before  entering  upon  the  discharge  of  their  duty, 
to  make  out  a  good  and  sufficient  bond,  and  to  file  with  the 
judge  of  probate  their  letters  testamentary,  or  an  attested 
copy  thereof  Laws  of  1845,  49,  50,  §§  1,  2.  These  were 
necessary  qualifications  before  they  were  authorized  to 
commence  and  prosecute  suits  in  this  state.  As  a  general 
rule,  a  foreign  administrator,  or  executor  cannot  maintain 
an  action  without  the  authority  of  a  court  of  probate  in  the 
state  where  the  debtor  resides.  Story's  Con.  of  Laws, 
§§  612,  513  :  Goodwin  v.  Jones^  3  Mass.,  513  ;  11  ib.,  313  ; 
2  New  Hadi).,  292 ;  4  Ran.,  158. 

As  this  rule  is  modified  by  our  statute,  it  is  claimed  that 
it  is  not  applicable  to  this  state.  But  surely  the  stat- 
ute to  which  we  have  referred  is  applicable,  and  should  be 
observed.  We  are  of  the  opinion  that  the  executors  had 
no  authority  to  commence  this  suit,  without  having  first 
'complied  with  the  directions  of  the  statute  ;  and  that  the 
court  below  erred  in  overruling  the  demurrer. 

Judgment  reversed. 

£.  M.  SofntbeU^  for  appellant. 

Oeo.  Z.  Nightingale^  D,  S,  Wiho7i,  and  P,  Smith,  fo  r 
appellees. 

YoL.  rr  — 11. 
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Smith  v.  Carboli^ 

Rails,  laid  up  in  a  fence  inclosing  a  field,  or  a  portion  of  a  field,  are  a  part  of 
the  freehold,  although  the  fence  is*  not  staked  with  stakes  sunk  into  the 
ground. 

Appeal  from  Jacka&n  District  Court. 

Opinion  by  Greene,  J.  This  was  an  action  of  trespass, 
commenced  by  John  G.  Smith  against  John  Carroll,  for 
tearing  down  a  fence,  and  htiuling  away  the  rails.  Verdict 
and  judgment  for  the  defendant.  The  only  error  assigned 
in  the  case,  is  in  relation  to  the  instructions  giren  by  the 
court  to  the  jury.  The  court  charged  as  follows  :  '*13iat  if 
they  belieye,  from  the  testimony,  that  the  fence  in  question 
was  not  staked  with  stakes  sunk  or  £EU3tened  into  the  ground, 
it  was  not  a  part  of  the  freehold,  so  as  to  enable  the  plain- 
tiff to  sustain  an  action  of  trespass,  and  they  must  find  for 
the  defendant." 

In  this  charge  to  the  jury,  the  court  seemed  determined 
to  adhere,  without  exception  or  reservation,  to  the  old  max- 
im :  "  Quieqmd  plantatum  solo,  solo  cedit^  Whatever  is 
affixed  to  the  soil^  belongs  to  the  soil.  Under  this  maxim, 
a  general  rule  has  been  observed  from  remotest  antiquity, 
that  a  chattel  does  not  lose  its  personal  nature,  unless  fixed 
in  or  to  the  ground,  or  some  foundation  which  in  itself  forms 
part  of  the  freehold.  But  even  this  rule,  old  and  universal 
as  it  is,  admits  of  some  qualifications.  The  strictness  of 
the  rule  has  not  only  been  materially  relaxed  between  land- 
lord and  tenant,  between  heir  and  executor,  but  it  has  also 
been  modified,  to  some  extent  at  least,  in  its  application  to 
peculiar  cases,  circumstances,  and  customs. 

It  is  often  difiSicult  to  decide  what  articles  are  so  annexed 
to  the  soil  as  to  pass  with  the  freehold.  In  such  cases,  the 
best  test  appears  to  be,  whether  the  removal  can  be  eiKcted 
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without  substantial  injury  to  the  freehold.    Avery  v.  Chis- 
lyn^  3  Ad.  and  £.,  75. 

No  one  will  doubt  that  a  farm  inclosed,  is  more  ralnable 
than  the  land  would  be  without  a  close.  To  remove  a 
fence  from  a  freehold,  to  destroy  the  dose,  must  be  a 
substantial  injury  ;  and  therefore  a  fence  which  forms  a 
dose,  or  any  part  of  an  inclosed  place  on  the  premises, 
should  be  regarded  as  a  part  of  the  freehold.  It  makes  no 
difference  how  the  fence  is  constructed,  or  of  what  mate- 
rial If  of  rails,  it  may  or  may  not  have  stakes  sunk  or 
fiistened  into  the  ground.  The  only  question  to  be  decided 
is :  Are  the  rails  so  laid  or  arranged  as  to  constitute  a 


Under  the  ruling  of  the  court  below,  a  very  large  portion^ 
and  perhaps  the  greater  portion  of  the  fences  in  this  state, 
would  be  rejected  from  the  fi*eehold.  The  consequences 
would  be  serious,  and  often  result  in  great  wrong  and  injus- 
tice. 

In  Burleson  v.  TeepUy  2  G.  Greene,  542,  this  court 
decided  that  a  rail  fence  built  upon  the  public  land  by  mis- 
take, passed  with  the  freehold  to  the  purciiaser  from  the 
government,  although  the  rails  had  been  detached  from  the 
soil  by  a  wrong  doer.  The  same  doctrine  was  held  in  Sey- 
mour V.  Watson^  5  Blackf.,  555.  In  this  case,  the  general 
principle  is  recognized,  that  a  fence j  which  incloses  a  field, 
ifi  necessary  for  the  use  and  occupation  of  the  ground,  and 
cannot  be  removed  without  injury  to  the  freehold.  2  Kent's 
Com.,  342 ;  2  Bacon's  Ab.,  63. 

The  quality  of  the  fence,  or  manner  in  which  it  is 
constructed,  cannot  change  the  principle.  If  it  is  a  fence 
indosing  a  field,  it  becomes  a  part  of  the  freehold.  It  has 
been  held,  and  we  think  with  good  reason,  that  the  fencing 
materiab  on  a  farm,  which  had  been  used  as  part  of  a  close, 
but  temporarily  detached,  were  a  part  of  the  freehold,  and 
passed  with  the  farm  to  the  purchaser.  Goodrich  v.  Jones ^ 
2  Hill,  142. 

We  condude,  then,  that  although  the  instruction  given 
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in  this  case  may  have  been  jastified^by  a  strict,  technical^ 
and  nnqualified  constmction  of  the  maxim  to  which  we  haTo 
referred,  still,  it  is  not  consistent  with  the  reason  and  lead- 
ing object  of  that  maxim  ;  it  is  not  in  accordance  with  the 
rights  and  justice  of  this  case,  and  is  in  direct  conflict  with 
the  authorities  in  point,  and  with  the  condition  and  customs 
of  the  country. 

Judgment  revereed- 

P.  Smithy  and  D,  T,  Spurr^  for  appellant. 

F,  Banga^  for  appellee. 


Whitmoee  et  al,  v.  Bowmajn. 

In  an  action  for  damages  to  personal  property,  the  articles  should  be  go«peci- 
fied  as  to  inform  the  defendant  of  the  extent  of  the  action,  and  proof  to  be 
adduced  against  hira  ;  and  hence  when  tlie  petition  claimed  for  diitmn^es 
to  "  furniture,  Ac,"  it  was  error  to  admit  proof  for  injuries  done  to  coffee, 
•ugar  and  apples. 

A  witness  should  be  required  to  state  fects,  and  not  his  opinion,. except  on 
questions  of  science,  skill  or  trade,  in  relation  to  which  he  is  an  cip+jrt* 

Upon  questions,  wherein  the  jurors  are  as  well  qualified  to  form  an  opinion 
as  the  witness,  the  opinion  of  the  latter  should  not  be  received  in  ei  idenc^- 

As  a  general  rule,  witnesses  are  to  state  such  fjkctn  as  are  relevant  to  t])c>  ij=sne^ 
and  from  those  facts  the  jurj  are  to  draw  their  own  conclusions, 

A  public  ferryman  is  regarded  at  law  as  a  common  can-ier,  and  is  bound  lo 
provide  suitable  boats,  landings,  fastenings  and  fixtures. 

Appeal  from  Jackson  District  Court. 
Opinion  hy  Greene,  J.  This  action  was  commenced  by 
Jacob  Bowman  against  Whitmore  and  Grant,  for  t]ie  loss 
of  a  hoi-se,  and  damage  to  harness,  furniture,  &c.,  at  the 
defendants'  ferry,  under  the  charge  of  gross  negligence  in 
the  management  of  their  ferry  boat.    The  answer  denieti 
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negligence,  and  alleges  the  loss  to  have  been  occasioned  by 
the  carelessness  and  negligence  of  plaintiff's  son,  who  had 
the  horse  and  wagon  in  charge.  Issue  joined  upon  the 
facts;  trial  by  jnry,  and  a  verdict  and  judgment  for  the 
plaintiff. 

1.  On  the  trial,  evidence  was  admitted  in  relation  to  arti- 
cles having  been  lost  and  destroyed,  which  were  not  speife- 
fied  in  the  petition.  To  this  evidence  defendants  objected, 
on  the  ground  that  a  recovery  could  be  had  only  for  such 
articles  as  the  petition  designated.  We  think  this  objec- 
tion should  have  been  respected  by  the  court.  Such  arti- 
cles as  coffee,  sugar  and  apples,  are  not  sufficiently  desig- 
nated under  the  term,  "furniture,  &c."    ' 

In  an  action  for  damages  to  personal  property,  the  arti- 
cles should  be  so  specified  that  tlie  defendant  may  be 
informed  as  to  the  extent  of  the  action  and  proof  to  be 
adduced  against  him.  2  Greenl.  Ev.,  §§  265,  256  278; 
Bacon^s  Ab.,  507 ;  Holmss  v.  Hodgson^  17  Eng.  C.  L.,  109. 

But  it  is  claimed  that  the  variance  between  the  petition 
and  evidence  was  not  material,  because  tlie  defense  set  up 
charged  the  loss  to  have  been  occasioned  by  the  negligence 
of  plaintiff's  son  or  agent.  True,*  by  not  denying  the  loss, 
and  seeking  to  avoid  damages ;  by  charejing  the  loss  to  have 
been  the  result  of  plaintiff's  own  negligence,  he  admitted 
there  was  a  loss,  as  set  out  in  the  petition.  But  he  did  not 
confess  a  loss  of  articles  that  were  not  described  in  the 
petition.  He  admitted  the  loss  of  "a  horse,  furniture, 
4fec,"  but  did  not  admit  a  loss  of  coffee,  sugar  and  apples. 
If  or  can  the  meaningless  lettei-s,  "  &c.,"  be  extorted  into  a 
designation  of  those  commodities. 

2.  It  is  objected  that  the  court  erred  in  permitting  plain- 
tiff's witnesses  to  give,  in  evidence,  their  opinions  as  to  the 
amount  and  value  of  the  damages  done  to  the  goods. 
This  objection  is  not  without  foundation.  As  a  general 
rule,  witnesses  should  state  facts,  and  not  opinions.  They- 
shomld  give,  in  evidence,  what  they  have  seen  and 
know  in  relation  to  the  issue  pending,  and  from  those  facta 
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the  jury  will  form  an  opinioH.  To  this  rule,  however^ 
there  are  many  exceptions.  These  exceptions  are  applica- 
ble mostly  to  questions  of  science,  skill  or  trade,  and  to 
persons  who  are  expert  in  relation  to  those  questions. 
But  in  no  case  should  a  witness  be  permitted  to  expn^ss  an 
opinion  as  evidence,  where  the  jury  ,to  whom  the  factti  are 
submitted,  are  supposed  to  be  equally  well  qualified  to 
form  an  opinion.  Unless '  this  practice  should  prevail,  it 
must  follow  that  witnesses,  subject  often  to  strong  feelings 
of  prejudice  or  partiality,  may  dictate  a  verdict  to  the 
jury. 

In  support  of  this  general  rule,  and  the  exceptions,  many 
authorities  might  be  cited.  16  Ohio,  513  ;  7  Wend.,  78; 
17  ib.,  160 ;  19  ib.,  576 ;  10  Ala.,  460,  469 ;  3  New  Hamp,, 
349,  364,  366  ;  1  Greenl.  Ev.,  §  440;  5  Phil.  Ev.,  112,  note 
173  ;  1  G.  Greene,  170. 

These  authorities  clearly  indicate  that  the  legal  course  to 
be  pursued  in  such  cases,  is  to  lay  before  the  jury  anch 
facts  as  are  relevant  to  the  issue,  and  from  these  faetP  let 
the  jury  draw  their  own  conclusions. 

3.  The  court  charged  the  jury  that  the  defendants,  with 
their  ferry,  were  regardejjL  at  law  as  common  carriers,  and 
bound  to  provide  suitable  boats,  fastenings,  landings  and 
fixtures,  of  all  kinds,  for  the  safe  transport  of  persons  and 
teams.  This  instruction  is  assigned  as  error,  and  itis  urged 
that  ferrymen  are  not  bound  to  observe  the  same  diligence, 
and  are  not  responsible  for  the  same  ordinary  negligence? 
as  would  attach  to  a  common  carrier ;  for  the  reason  that 
the  CFwner,  or  his  agent,  usually  accompanies  the  goods, 
and  becomes  himself  responsible  for  the  care  of  tliem. 
The  doctrine  seems  to  be  well  settled,  that  ferrymen  are  to 
be  regarded  as  commtn  carriers,  and  are  responsible  for 
the  same  degree  of  care  and  diligence  in  the  per* 
formance  of  their  undertakings.  It  would  seem  to  be 
bad  policy  to  relax  this  rule.  If  negligence  and  irrespon- 
bility  should  be  countenanced  in  the  management  of  fer- 
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riee,  there  would  be  much  less  security  for  life  as  well  as 
property. 

The  authorities  appear  to  be,  without  conflict,  that  a 
public  ferryman  should  be  regarded  at  law  an  a  commou 
carrier.  Babcock  v.  Ilerhert^  3  Ala.,  392 ;  Ferry  Co.  v. 
Clarh  Riley,  300 ;  &7iith  v.  Seward,  3  Barr.,  342. 

In  Cohen  v.  ITmne,  1  McCord,  439,  it  is  decided  that  as 
soon  as  a  carriage  is  fairly  on  the  drop  or  slip  of  a  flat,  it 
is  in  the  ferryman's  possession,  and  he  is  liable  for  any 
damage  that  happens  to  it  or  to  the  horses,  although  they 
were  driven  by  the  owner's  servant. 

It  was  held  in  Pomeroy  v.  Donaldsoji^  5  Miss.,  3(1,  that 
a  ferryman  is  a  common  carrier,  and  liable  not  only  for 
groBB  negligence,  but  for  all  losses,  except  such  as  are 
occasioned  by  the  act  of  God,  or  the  enemies  of  the  coun- 
try. 

Even  the  owner  of  a  private  ferry,  when  no  public  road 
lias  been  established,  may  so  use  his  ferry  as  to  subject 
himself  to  the  liability  of  a  common  carrier,  if  he  under- 
takes, for  hire,  to  convey  persons  generally,  with  their 
teams  and  goods,  across  the  river.  lAtUejohn  v.  Joru^n,  2 
McMullan,  365. 

"We  conclude,  then,  that  the  court  charged  correctly 
upon  this  point;  but  a  trial  rfe  novomueX  be  awarded  upon 
the  other  two  points. 

Judgment  reversed. 

PlaU  Smithy  for  appellant. 

J,  W.  JmkmA  and  Vofa  B.  Biggins,  for  appellee. 
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HcrDSON  V.  Plank  Road  Co- 

Wherp  Uip  ptition  ftei^kn  torecorer  an  amount  subacribeii  to  the  capitftloloclc: 
u(  a  pUiik  roa<i  com  pa  07,  a  copy  of  the  subgcriptioii  p^p^  should  be 
anneXiMl  to  th«  petttion. 

Appeal  from  Das  Moines  Dutrict  Court 
Op'rnlun  hy  Grei^fe,  J.  This  suit  wais  commtinued  by 
the  Burlinglron  and  Louisa  County  Plank  Eoad  Company, 
against  SiUvg  A.  Hudson,  to  recover  the  amount  subBcribed 
by  liim  to  the  capital  stock  of  the  company.  The  defend- 
ant demurred  to  the  petition  on  the  gi^ounds  that  a  copy  of 
tlie  in^trnuientj  on  which  the  action  h  founded,  is  not  tiled 
with,  or  annexed  to,  the  petition.  This  demurrer  waa 
overruled,  and  judgment  rendered  ag^aiust  tlie  defendant 
for  tlie  amount  claimed. 

Defendant  appealed^  and  now  seeks  to  reverse  the  judg- 
ment, and  claims  that  the  court  erred  in  overruling  tlie 
demurrer.  The  Codt;,  §  1750,  require*;  that,  "  When  a 
pleading  is  founded  upon  a  written  instrument  or  account, 
a  copy  thereof  must  he  annexed  to  such  pleading,  or  it 
will  be  a  suflicient  ground  for  a  demurrer  thereto," 

This  action  was  necessarily  founded  upon  the  Bub^crip- 
tion  paper,  to  which  defendant  Bubscribed  one  share  of 
stock.  The  petition  was  founded  upon  that,  for  that  alone 
created  tlie  liability,  Eence  a  copy  of  that  instrument  or 
Bubscription  palmer,  should  have  been  anjiexed  to  the  peti- 
tion. Without  that  copy,  the  petition  was  demurrable. 
The  demurrer  should  have  been  sustained. 

Judgment  reversed. 

if.  D.  Bro^iming  and  J.  Tracy  for  appellant. 

J.  C^  Hall  and  i,  D.  Crocker ^  for  appellee. 


IOWA  CITY,  JUNE,  1853.  168 

Crew  «.  McClang. 
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^^^murrer  to  a  petition  is  only  applicable  to  the  attachment  proceed - 
erroneous  raling,  in  relation  to  such  demurrer,  cannot  affect  tlia 
L^on  the  merite. 
lisite  facts  for  an  attachment  are  clearlj  stated  in  the  petition,  it  ifl 

'  to  follow  the  exact  language  of  the  Code, 
mnswer  distinctly  traveraes  the  material  averments  in  a  petition,  so 
4eC^r^*^       ^^7  relate  to  the  attachment,  that  issue  of  fiMt,  if  desired  by 
It  ^  ^^-"*CI^^*^^  should  be  regularly  tried  and  determined. 
0^   «i^^^*    ^  render  judgment  upon  a  debt  not  due,  without  the  consent  of 
^^'^r,  although  property  may  be  attached  to  secure  such  a  debt. 


9^ 


-^^  Appeal  from  Clinton  District  Court 

\ji^^^\^^^^ion  by  Geeene,  J.    This  suit  was  commenced  by 


^^^     ^^^^nent,  against  Thomas  Crew  and  others,  on  three 
^^TT^^sory    notes.     A    demurrer  to  the  petition,  and  a 
^^    ^^  to  dissolve  the  attachment,  were  overruled.    Judg- 
^;^J^^    M-as  rendered  in  favor  of  plaintiff  for  the  the  fidl 
,-^     ^^^t  of  the  notes,  although  one  of  the  three  notes  had  not 
^^^ed,  at  the  date  of  the  judgment. 
^^  The  appellants  seek  to  reverse  the  judgment  under. 
^^^  assumption  that  the  court  erred  in  overruling  the 
demurrer.     As  the  causes  assigned  for  demurrer  are  appli- 
cable only  to  that  part  of  the  petition  which  relates  to  the 
attachment  branch  of  the  case,  that  ruling  should  not  dis- 
turb the  judgment  on  the  merits 

2.  It  is  urged  that  the  motion  to  dissolve  the  attachment, 
was  erroneously  overruled.  The  reasons  assigned  for  this 
motion,  are  applicable  to  that  part  of  the  petition  which 
relates  to  attachments  for  debts  not  due,  and  on  which 
nothing  but  time  is  wanting,  to  fix  an  absolute  indebted- 
ness. The  petition  stated  this  fact,  as  required  by  the 
Code,  and  also  stated  "  that  said  defendants  have  disposed 
of  their  property,  in  part,  with  intent  to  defraud  their 
11* 


151  SUPREME    COURT    CASES, 

Crew  V.  MeClnng. 

€  red]  tore,  and  also  ihat  the  gaid  defendants  are  about  dia^ 
poeing  of  their  remaining  property,  with  the  intent  to 
defraud  their  creditors."  The  only  question  to  be  coniiid' 
Cred  iifij  does  this  averment  in  the  petition  fully  embrace 
the  fact  or  averment  required  by  the  Code,  §  1852.  The 
fact  ai«  stated  in  the  Code  is,  "  that  the  defendant  is  about 
to  dispo.se  of  his  property,  with  intent  to  defraud  his  t^red- 
itors/'  Altliough  the  averment  in  the  petition  is  not  in 
the  ^ery  words  of  the  Code,  still  it  comprehends  ally  and 
even  more  than  is  required.  The  exact  language  of  the 
Code  need  not  be  given.  It  is  sufficient  if  the  requieite 
fact  is  clearly  stated.  If  parties  have  diposed  of  a  portion 
of  their  property ,and  "  are  about  disposing  of  their  remmn- 
ing properly ^^^  it  would  seem  superfluous  to  say,  "without 
leaving  sufficient  remaining  to  pay  their  debts."  We  think 
the  court  did  not  err  in  overruling  the  motion. 

3.  The  defendant's  answer  traversed  tliose  facts  in  the 
petition  J  upon  which  the  attachment  was  issued^  but 
adnuttcd  the  execution  of  the  notes.  And  thereupon  the 
court  rendered  judgment  upon  all  the  notes,  without 
deciding  the  issue.  The  avennents  in  relation  to  the 
attacliinont  were  material.  If  those  averments  were  not 
true,  the  plaintiff  had  no  right  to  a  continuance  of  the 
attachment  lien,  nor  had  he  a  right  to  his  action  upon  the 
iiofe  that  was  not  due.  As  those  material  facts  were  dis- 
tinctly traversed  by  defendant's  answer,  the  issue  should 
have  been  regularly  tried  and  determined.  But  as  those 
facts  relate  only  to  the  attachment,  and  the  note  which 
had  not  matured,  the  judgment  will  be  reversed  only  so  far 
aa  they  are  concerned. 

4.  The  only  remaining  question  presented  in  this  case  is, 
can  a  judgment  be  properly  rendered  upon  a  note  or  debt 
before  it  is  due  ?  Where  nothing  but  time  is  wanted  to  fix 
an  absolute  indebtedness,  an  attachment  may  be  issued  to 
eeeure  such  indebtedness,  under  the  provisions  of  the 
Code,  %  1862;  but  it  does  not  follow  that  a  judgment  may 
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"he  rendered  against  the  debtor,  without  his  consent,  before 
the  liability  is  matured.  Unless  expressly  required  by 
law,  or  justified  by  the  consent  of  the  debtor,  a  court 
fihould  not  feel  authorized  to  render  a  judgment  so  prema* 
turely.  That  section  of  the  Code  was  enacted  as  a  protec- 
tion against  fraudulent  creditors,  and  not  to  authorize 
abortive  judgments.  The  lien  might  be  created  before 
the  indebtness  matured,  when  a  party  is  attempting  to 
defraud  his  creditors,  but  a  judgment  could  not  legiti- 
mately follow  until  after  there  is  a  default  in  payment. 

The  attachment  is  dissolved,  and  so  far  as  it  relates  to 
the  note  that  was  not  due,  the  judgment  is  reversed. 

Judgment  reversed. 

Smithy  McEtrUey  and  Poor^  for  appellants. 

Cook  and  jSro.,  for  appellee. 


-•#» 


Gnjjof  et  al.  v.  Hubxr. 

A  note  tranafanred  before  due,  and  in  good  fiuth,  cannot  be  avoided  hy 
a  flabeeqnent  paymeDt  on  garnuhee  prooen,  but  such  payment  would  be 
good  against  an  aangnee,  who  fraudulently  obtained  the  note  to  defeat  the 
creditoTB  of  the  payee. 

Ajppeal  from  Lee  IHstrict  Court. 
Opinion  hy  Ghbxnx,  J.    This  action  is  founded  on  a 
promissory  note,  given  by  Gillam  and  Loveland  to  A.  Sit- 
ter, due  April  1,  1862,  for  $876  77.    By  endorsement  on 
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th^  back  of  the  note,  dated  March  3,  1852,  it  wa&  assigned 
to  the  appellee,  Martin  Huber. 

Among  other  things,  the  defendants  aver  in  their  answer 
that  the  administrator  of  Charles  F.  Peters,  obtained  a 
a  judgment  against  A.  Ritter,  for  $272,  and  on  the  22d  of 
Junej  1852,  execution  issued,  and  the  original  indebted- 
ness of  the  defendants,  to  A.  Ritter,  was  levied  upoHj  and 
they  paid  to  the  sheriff,  on  the  execution,  the  sum  of 
$255  77,  without  notice  of  the  transfer,  and  that  the  trans- 
fer took  place  after  said  payment,  and  was  made  to  defeat 
the  garnishee  process. 

The  plaintifl  denies  these  averments,  and  claims  to  be 
an  innocent  holder  of  the  note  for  a  valuable  considera- 
tion, obtained  before  it  was  due.  Under  these  pleadings^ 
the  plaintiff  recovered  judgment  for  the  amount  of  the 
note. 

On  the  trial,  the  court  very  con-ectly  charged  the  jury, 
that  if  t^ey  found  from  the  evidence  that  the  note  was 
transferred  in  good  faith,  before  due,  to  the  plaintiff,  the 
the  subsequent  payment  by  defendants,  on  a  garnishee 
process,  would  be  a  payment  in  their  own  wrong,  and 
would  not  shield  them  in  law  from  paying  it  a  second 
time,  to  an  innocent  assignee.  But  the  defendanli 
requested  the  court  to  instruct  the  jury:  "that  if  defend- 
ants paid  the  amount  of  the  note  to  the  sheriff,  on  execu- 
tion against  Ritter,  and  if  plaintiff's  title  to  the  note  waa 
obtained  to  defeat  the  creditors  of  Ritter,  and  iu  fraud, 
the  plaintiff  cannot  recover,  and  the  payment  to  the 
sheiiff  would  be  good,  against  such  fraudulent  holder.^' 
Tliia  instruction  the  court  refused  to  give.  This  we  think 
is  erroneous.  The  instruction  should  have  been  given. 
If  not  in  the  very  form,  it  should  at  least  have  been  given 
in  substance,  with  such  explanations  as  the  evidence  in 
tlie  case  might  require.  Such  instruction  was  at  least 
a]>plicable  to  the  pleadings  in  the  case,  and,  so  far  as  we 
oan  judge  from  the  bill  of  exceptions,  equally  appiicablei 
to  the  evidence.    If  the  plaintiff  did  not  acquire  posses- 
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sion  of  the  note  in  good  faith,  as  an  innocent  assignee,  if 
the  transfer  was  made  to  defraud  Hitter's  creditors,  there 
could  be  no  legal  propriety  ia  requiring  the  defendants  to 
pay  the  note  a  second  time  for  his  benefit. 

Judgment  reversed. 

J.  C.  Hall^  for  appellants. 

MiUer  and  Beck^  for  appellee. 


Dawson  y.  Jewkit. 

An  attachmnnt  should  not  be  granted,  unless  a^ked  for  in  plaintiff's  peti- 
tion. 

A  note  made  payable  to  bearer,  hIjou Id  be  transferable  by  indorstmiont,  or 
else  sued  in  the  name  of  the  payee,  or  his  legal  representative. 

Appeal  from  Polk  District  Court. 
Opinion  by  Greene,  J.  This  suit  was  commenced  by- 
attachment.  The  action  was  founded  on  two  promissory 
Dotes,  and  an  item  of  account.  Trial  by  jury.  Verdict 
and  judgment  for  plaintiff.  Defendant  appealed  and  has 
assigned  several  errors. 

1.  It  is  claimed  that  the  court  erred  in  overruling  the 
motion  to  dissolve  the  attachment.  There  is  at  least  one 
good  cause  given  for  dissolving  the  attachment.  The  peti- 
tion gives  no  reason,  nor  does  it  ask,  for  an  attachment, 
and  therefore  it  should  not  have  been  granted.  The  relief 
granted  should  not  exceed  that  requested  by  the  petition. 
Code,  §  1820.  This  rule  should  be  especially  observed  in 
reference  to  the  extraordinary  and  stringent  proceeding  by 
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attachjiLeot.     This  process  should  only  be  granted  for  good 
cause,  and  when  especially  demanded  in  the  petition.  ^*^ 

2.  The  second  and  third  errors  assigned,  are  in  refer- 
ence to  the  two  notes  which  were  permitted  to  go  to  th# 
jury.  Neither  of  these  notes  was  made  payable  to  the 
plaintiffj  nor  was  either  of  them  payable  to  bear^ij  or 
indorsed  by  the  payee.  The  answer  denied  plaintiff's  right 
to  these  notes,  and  defendant  objected  to  their  introduc- 
tion. Still  the  court  overruled  the  objection,  and  admitted 
the  notes  in  evidence.  This  was  error.  As  the  notes  were 
not  payable  to  bearer,  they  could  not  be  trauBferred  by 
mere  delivery,  Tliey  should  have  been  Indorged  by  th# 
payee,  or  sued  in  his  name,  or  in  the  name  of  his  legal 
representative. 

Besides  the  answer  expressly  alledged,  by  way  of  avoid- 
ance, that  plaintiff  did  not  own  the  notes,  lliis  allega- 
tion was  not  denied,  and  should  therefore  have  been  takea 
as  true,  P 

Judgment  reversed. 


Madison  Young ^  for  appellant. 


(i)  ^«rfip  f .  ur 
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LuMAs  V.  Eesb'b  Administrator. 

AJthmigh  an  initniotkm  reqnetted  hj  counsel  nmj  itete  the  law  eorrecUj, 
it  fliioiild  not  be  given,  if  it  assames  fiusts  to  be  prored  aatrue,  which  are  in 
iMoe  before  the  joiy. 

Ajf^pealfram  Lee  District  Court, 

Opinion  hy  OBEEanc,  J.  This  was  an  action  of  replevin 
commenced  by  L.  Lnman  against  B.  Eerr  before  a  justice 
of  the  peace  in  Henry  county,  to  recover  possession  of  a 
mare.  Verdict  for  defendant.  On  appeal  to  Henry 
district  conrt,  two  trials  were  had,  in  both  of  which  the 
jury  disagreed.  Venue  changed  to  Lee  county.  Ver- 
dict and  judgment  for  defendants. 

The  bill  of  exceptions  shows  the  transaction.  It  appears 
that  the  plaintiff  traded  the  horse  in  question  to  one  Smith 
for  another  horse.  Smith  warranted  his  horse  to  be  sound 
and  true,  and  the  evidence  would  indicate  that  Smith 
agreed  if  his  horse  was  not  as  he  recommended  him,  it 
was  to  be  no  trade.  The  horse  appeared  to  be  both 
unsound  and  untrue.  The  next  day  plaintiff  went  to 
Smith  to  return  the  horse,  and  recover  the  mare,  but  Smith 
was  not  at  home.  In  about  a  week  he  went  again  to 
Smith,  who  then  refused  to  trade  back.  Some  time  after 
Smith  sold  the  mare  to  Eerr,  the  defendant,  from  whom 
the  plaintiff  replevied. 

The  question  whether  the  trade  was  absolute  tr  condi- 
tional, was  submitted  to  the  jury,  under  the  instruction  that 
if  they  believed  the  trade  to  be  conditional,  the  plaintiff 
was  not  thereby  divested  of  his  property,  and  was  entitied 
to  recover,  if  he  had  used  due  diligence  in  taking  back  the 
horse  he  received  from  Smith,  and  in  claiming  the  one 
troed  for. 

Several  erorrs  are  assigned  in  relation  to  the  instructions 
which  were  given  at  th«  request  of  the  defendant.    Hie 
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inBtructionB  objected  to,  relate  to  fraudulent  contracts,  and 
all  assume,  in  substance,  that  such  contracts  are  not  void, 
and  voidable  only  at  the  instance  of  the  injured  party,  and 
against  the  perpetrator  of  the  fraud;  and  that  such  fraud 
can  in  no  event  be  available  against  an  innocent  third 
party,  who  purchased  in  good  faith  and  without  notice 
of  the  fraud. 

Assuming  the  facts  in  the  case  to  have  been  fully  proved, 
as  claimed  by  (J^f'^^^^i^t's  counsel,  these  instructions  con- 
tained no  erroneous  proposition  of  law.  Abstractly 
considered,  they  would  be  correct,  but  when  consid- 
ered in  connection  with  the  facts  in  the  case,  they  were 
calculated  to  exert  too  strong  an  influence  against  the 
plaintiff.  They  assumed  facts  to  have  been  proved,  which 
were  in  dispute  and  to  be  decided  by  the  jury.  They 
take  for  granted,  or  assume  to  decide,  facts  which  were 
neither  admitted  by  the  pleadings,  nor  proved  by  the  evi- 
dence. They  take  for  granted  that  the  purchase  was 
unconditional,  upon  adequate  consideration,  and  without 
notice  of  fraud.  Such  instructions  are  calculated  to  mis- 
lead the  jury;  and  although  they  state  the  law  correctly, 
they  charge  too  strongly  upon  tlie  facts.  So  far  as  facts  are 
concerned,  the  jury  should  be  left  free  from  any  influence 
by  the  court.  These  instructions  appear  to  have  been 
worded  with  a  particular  reference  to  the  influence  they 
would  be  likely  to  have  upon  the  jury  in  deciding  the 
facts.  Nothing  would  be  more  likely  to  exert  an  undue 
influence  on  a  jury,  than  the  positive  and  decisive  lan- 
guage cdntained  in  the  instructions  in  reference  to  the 
facts.  Before  the  instructions  were  asked,  the  court  had 
charged  the  jury  fully  and  correctly  upon  the  law  of 
the  case,  and  left  the  facts  with  them,  where  they  legiti- 
mately belonged.  But  defendant's  counsel  very  adroitly 
managed  to  decide  those  facts  for  the  jury,  in  the  instruc- 
tions, so  gilded  and  embellished  with  a  correct  statement 
of  the  law,  as  to  obstruct  the  discrimination  of  the  court, 
and  especially  calculated  to  mislead  the  jury.    Great  care 
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and  discrimination  should  be  exercised  by  nui  priui 
courts,  in  submitting  such  instructions  as  are  requested  by 
counsel,  for  when  approved  and  repeated  by  tihie  judge, 
the  jury  take  it  for  granted  that  the  facts,  as  well  as  the 
law  of  the  case,  are  to  be  decided  accordingly.  Most 
jurors  are  glad  to  escape  the  trouble  of  an  investigation, 
and  the  perplexity  of  deciding  ;  and  are  more  than  inclined 
to  adopt  any  judicial  decision,  or  intimation,  that  may  be 
submitted  to  Uiem.  Hence  great  caution  should  be  exer* 
cised,  and  jurors  should  often  be  admonished  by  the  courts 
that  they  alone  are  .to  investigate  and  decide  the  facts  in 
the  case  submitted  to  them. 

The  impropriety  of  charging  a  jury  upon  the  facts,  so 
as  to  direct  their  finding,  was  considered  in  Woodi  v. 
Main$y  1  6.  Greene,  275 ;  and  still  more  fully  in  Fredr 
erick  v.  OaeUm^  ib.,  401.  True,  in  those  cases,  the  charge 
was  made  directly  upon  the  facts,  while  in  the  present  case, 
the  facts  in  issue  were  assumed  to  be  true  and  established, 
under  an  avowed  instruction  upon  the  law.  Both  are 
alike  objectionable  and  repugnant  to  the  policy  of  our 
law. 

Judgment  reversed. 

J.  C.  Hall  and  Wm.  Thomps^n^  for  appellant. 

0€o.  C*  Dixon^  for  appellees. 
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In' ftn  action' at  law.  bj  a'trid^ir,  lor  dowar,  a  nialezlal  omifeioiir  ina  cwfM- 
date  of  wsknowlttlgdiiient,  eaanot  be  siipplhd  bj  ^fetfole  proof. 

The  form  of  acknowledgement  used  in  1840,  aot  to  be  regarded^  aa  a  -coa- 
atmction  of  the  Statute,  approved  Januarj  4,  1840,  under  authoritj  of 
Jac)c§on  T.  Otdnaer,  3  Cow.,  553. 

*A  certificate  of  acknowledgement,  hj  tk  fitM  c&if^,  under  tiie'Stafcate^of 
1840,  which  doea  not  state  that  aha  waa  made  sequainted  with  tJie  cdq- 
tenta  of  the  deed,  nor  that  she  relinquiahod  her  dower,  ia  fatallj  defiNtiTeb 
and  will  not  peas  her  eatate. 

Appeal  fr<nn  Duhique  District  Court. 

Opinion  iy  Gbsenb,  J.  Action  for  right  of  dower  to' a 
lot  in  Dubuque,  commenced  bj  Jane  B.  OTerrall  aigallist 
John  Simplot  It  appears  that  F.  K.  O^Ferrall,  the  husbadtd 
of  the  plaintiff,  entered  the  lot  in  queBtion  iEit  tj^e  iO'nitdd 
Statea  land  office,  April  3, 1810,  and  in  October,  following, 
sold  the  lot  to  C.  £•  flarbiaon,  who  subsequentlj  conr^yM 
the  same  to  Simplot.  Jane  joined  in  the  de^  with  her 
husband  to  Harbison,  but  claims  that  her  rights  were  not 
diyested  by  that  conveyance,  in  consequence  of  the  defeo- 
tiye  character  of  the  certificate  of  acknowledgement  That 
is  the  only  question  inyolved  under  her  demurrer  to  defend- 
ant's answer,  which  demurrer  was  oyerruled  by  the  court 
below,  and  therefore  she  appealed.  She  claims  that  she 
never  relinquished  her  dower ;  that  the  law  in  force  which 
authorized  dower  to  be  relinquished,  and  provided  the 
manner  in  which  it  should  be  done,  was  not  complied  with* 
The  statute  in  force  at  the  time  was  that  of  1840,  p.  38,  §  § 
.30  to  28. 

Section  twenty  merely  provides  that  the  wife  must  join 
with  her  husband  in  the  conveyance,  acknowledge  it,  and 
that  the  acknowledgenient  must  be  cerlified^o,  dbc. 

By  section  twenty-one  she  must  be  personally  known  to 
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tbe  eertifyiDg  officer,  or  proved  by  one  creditable  witMis  to 
be  tke  perBon  whose  name  iseubecribed  to  the  convejianoe ; 
.she  must  be  made  acquainted  with  the  contents  of  the  cen- 
Teyance,  and  acknowledge,  on  an  ewmination  apart  firooi 
her  husband,  that  she  executed  the  same,  and  relinqnished 
bar  dower  to  the  real  estate  therein  mentioned,  freely  aiid 
without  compulsion  or  undue  influence  of  her  husband. 

Section  twenty-thiee  provides  as  follows :  <^  The  certifi- 
cate  of  relinquishment  shall  set  forth  that  such  married 
woman  was  penM»ally  Imown  to  at  least  one  judge  of  tbe 
eonrt,  or  to  tbe  officer  taking  the  same,  to  be  tbe  person 
whose  name  is  subscribed  to  such  conyeyance,  or  was 
proved  to  be  such  by  at  least  one  witness,  whose  name  shall 
be  inserted  in  the  certificate  ;  that  she  was.made  aajuainted 
with  the  contents  of  auch  conveyance,  and  acknowledgsdi 
en  :  an  examination  apart  from  her  husband,  tttat  she 
ezeented  the  same,  and  relinquished  her  dower  to  the  imI 
estate,  therein  mentioned  freely  and  without  compulsion  or 
undue  influence  of  her  husband." 

The  certificate  in  this  case,  it  will  be  observed,  does  not 
conSsrm  to  the  requirements  of  this  section.  It  is  in  ttme 
words  : 

(^TncREroBT  of  Iowa,   ) 
CSonnty  of  Dubuque. ) 

^<  This  day,  came  before  me,  George  L.Kjghtingale,  a  jus- 
tice of  the  peace  in  and  for  said  county,  Francis  .Ke|l|y 
OTerrall  and  Jane  B.  OTerrall,  his  wife,  botbof  whom 
we  personally  known  to  me  to  be  tbe  identical  .persons 
'Whose  names  are  affixed  to  the  foregoing  instrument  )of 
•  writing,  and  acknowledged  having  signed  the. same  for.tiie 
purposes  therein  mentioned ;  and  I  further  certify  that, 
having^examined  the  said  Jane  B.  O'Ferrall  separately  wd 
mpaai  from  her  buaband,  she  acknowledged  to  me  that  she 
-.^qped  said  instrument  of  writing  of  her  own  fi»e  will^And 
.  without «ny  compulsipm  fit>m  her  husband.    Given  U94er 
my  hand,  tiMaA9th  October,.  A.  D.,1M0. 

Gsonos  Iip  NioHTor^uiiB,  J.  P."- 
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•  Here  are  two  material  omiBBions.  The  certificate  does 
not  state,  in  any  forou  that  the  wife  was  made  aojtiainted 
with  the  contents  of  the  eonveyancej  nor  does  it  state  that 
she  relinquished  her  dower  to  the  real  estate  therein  meti- 
tioned.  In  all  other  particnlars  the  law  is  substantially 
complied  with.  It  is  conceded  that  the  certificate  is  sub- 
stantiall J  defective,  bnt  it  is  claimed  that  the  omissionB  may 
be  smpplied  by  parole  proof.  If  they  were  the  result  of 
aocidentj  misUdke  or  frauds  and  if  this  proceeding  was  in 
equity,  theie  would  be  some  fonndatioD  for  parole  proo£ 
In  such  cases  only  will  courts  of  equity  admit  such 
evidence  to  qualify  and  correct  written  instruments.  Story's 
Eq.  Jr.,  §  1631. 

But  a  certificate  of  acknowledgement  is  something  more 
than  a  written  instrument  It  is  the  evidence  reqtiired  by 
law,  of  the  execution  and  acknowledgement  of  a  written 
instrument  of  the  highest  order.  Can  such  evidence,  can 
the  requirements  of  law,  be  thus  qualified  and  corrected, 
even  in  a  court  of  equity! 

In  support  of  this  certifieate,  it  is  urged  that  the  form  o^ 
certificate  used  in  this  case,  was  that  commonly  in  use,  and 
was  supposed  to  be  suflicient  in  the  territory  of  Iowa. 
There  was  then  a  design  in  this  form  of  acknowledgement 
It  was  adopted  because  it  was  thought  to  be  commonly  in 
use.  How  then  can  it  be  pretended  Uiat  there  was  accident 
or  mistake  in  preparing  the  certificate,  when  the  form  "com- 
monly in  use ''  was  observed,  without  deviation  or  omission  f 
The  argument  tells  us  that  the  mistake  consists  in  the  jua 
tioe,  and  in  his  not  understanding  the  law  ol  January,  1840. 
in  relation  to  such  certificates.  Ignorance  of  the  law  will 
hardly  be  recognized  as  one  of  those  mistakes  which  a  court 
of  equity  will  correct    Ignorantia  juris  non  ewcusat. 

The  statute  in  force  at  ^e  time  of  this  acknowledgement, 
—like  the  statutes  of  other  states  upon  the  same  subject, — 
not  only  requires  certain  fitcts  to  be  acknowledged,  but  it 
Requires  those  facts  to  appear  in  the  certificate.  The  latter 
IB  as  imperative,  and  would  seem  to  be  as  essential  as  the 
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former,  to  the  raliditj  of  the  wife^s  relinqoidiment  of 
dower.  Not  onlj  the  facU  that  the  contents  of  the  deed 
were  made  known  to  the  wife,  and  that  she  thereupon  relin« 
qnished  her  dower  to  the  real  estate  described,  are  essential ; 
but  it  is  eqnallj  important  that  those  fiusts  be  recorded  in 
tibie  certificate,  in  order  to  make  the  deed  effectual  to  pass 
the  estate  ot  a  fmM  oov&rt  This  estate  is  vested  in  her  at 
common  law,  in  part  remmieration  for  the  disabilities  grow- 
ing out  of  covertore.  As  a  feme  covertj  her  legal  iden- 
tic is  merged  into  that  of  her  husband,  and  in  general  she 
can  do  no  act  that  is  binding.  Her  contracts  are  not  only 
Toidable,  but  generallj  absolntel j  roid.  Being,  hj  the  law, 
so  completelj  dirested  of  power,  and  almost  of  individn- 
aiity,  the  wife's  contingent 'rights  should  not  be  cut  off  with- 
out, at  least,  a  substantial  compliance  with  the  formalities 
which  the  law  has  prorided  to  protect  her  against  imposi^ 
tion  and  fraud.  We  would  not  go  so  lar  as  some  courts 
hfiye  done,  and  say  that  these  requirements  should  be 
stricdy  and  literally  complied  with,  but  we  cannot  under 
the  law  and  die  entire  current  of  authorities,  avoid  the  con- 
duaioD,  that  they  should  be  substantially  observed  ^n  order 
to  direst  the  wifd's  dower,  and  that  a  material  defect  or 
omission  in  the  certificate  cannot  be  supplied  by  parole  tes- 
timony. 

The  authorities  upon  this  point  appear  to  be  in  a  unitbrm 
enrrent,  and  without  deviation.  In  EOioU  v.  Piere^l^  1 
Peters,  338,  it  is  expressly  decided  that  the  privy  examina- 
tion and  acknowledgement  of  a  deed  by  a  feme  covert^ 
cannot  be  legally  proved  by  parole  testimony,  so  as  to  pass 
or  convey  her  estate.  In  Jourdan  v.  Jburdan^  9  Serg.  d? 
SawL,  268,  it  is  decided  :  That  when  a  deed  executed  by  a 
married  woman  is  void,  parole  evidence  is  inadmissible,  to 
show  that  after  her  husband's  death  she  delivered  and  rati- 
fied it  See  also  Bamet  v.  Bamet,  15  Serg.  db  B.,  78 ; 
WaUon'e  Zeeeee  v.  Bailey,  1  Binny,  470 ;  EOioU  v.  PierJ 
eoU^  1  McLean,  11 ;  Jamiean  v.  Jamiaan,  3  Wharton,  457  \ 
JfcFoHand  v.  FeUger,  8  Ohio,  337 ;  ib.,  136 ;  Ccirr  v. 
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THUiamj  10  ib.,  305  ;  SiUtman  ▼.  (hmndM,  13  ib.,  116  ; 
jSaydmY.   We9teatt^  11  GoniL,  129;  Jfor^in^T.  i)wwSy,  6 

Bxit  it  is  contended  that  the  form  adopted  in  this  caae 
was  in  reiy  cottimon  nse,  and  therefore  it  shoiiid  be 
K^^srded  as  a  constnietion  of  the  statate.  Tbia  argument 
hw  no  foniMation,  either  in  fact  or  in  reason.  As  the  act 
had  not  been  in  force  a  year  prior  to  the  date  of  the 
adbfowledgement,  a  general  nse  or  custom  conld  not  have 
ei&ted  nnder  the  act  Besides,  there  i»  no  question  of  ooo- 
stMction  involvied  in  the  case.  The  reqniranenta  of  the 
law  are  explicit,  and  free  from  ambiguity.  And  the  eerttfi* 
ciKtlBf  inthis  case  entirdy  omits  two  <^  the  most  imjiortaiit 
r^nirements.  Hence  this  case  has  no  analogy  to  that  of 
Jkcksan  v.  Oumaer^  2  Cowen,  562.  The  New  York  statute 
required  the  certificate  to  show  that  the  officer  taking  the 
acknowledgement,  either  knew  personaUy,  or  had  salis&o* 
tory  proof  that  the  person  making  Ae  acknowledgement^ . 
**  is  the  person  described  in,  and  who  has  eieeuted  the  oon- 
T^yance.  ^  The  certificate  in  Jackeon  y.  Ownaer^  described 
the  pertron  a^  being  ^^to  ms  known.^^  Thus,  in  substanoe, 
c(»mply  ing  witii  tiie  statute,  under  the  aid  of  long  establidied 
usages  wfaieh  the  court  say,  ^  may  perhaps  amount  to  a  con- 
struction of  the  act ; "  and  the  certificate  was  held  to  be 
sufiicietit.  fiutif  the  words  ^^  me  hhAwn^  or  werda  of 
like  import,  had  not  been  in  the  certificate,  it  is  obvious  diaC 
iUe  court  Would  hare  pronounced  it  insuflident  to  pass  the 
Wife's  estate. 

TA  the  certificate  undor  consideration,  Hie  two  meet 
important  fkcts  and  requirements,  for  tiie  proteetion  of  the 
wifo,  are  entirely  omitted.  It  does  not  in  any  way  intimale- 
tiiat  the  mfe  vhxs  made  acquainted  vyUh  the  conUnte  ^ 
the  deed^  nor  that  $he  reltnquiehed  her  dower.  We  are  not 
fbmished,  by  the  certificate,  with  the  slightest  foundatioBi 
eren  for  an  inference,  that  eitber  was  done.  Believing,  m 
we  do,  that  the  purchftser  tcted  in  good  fldtb ;  tliat  he  paid 
in  full  for  thel^  and  was  justly  entitied  to  &  perfod  tiflei 
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Wfj  would  gladly  decide  the  case  in  bis  favor^  if  the  deed, 
iB.conBection  with  the  law  and  authorities,  would  justify 
fluch  a  dedeion. 

Th^  caoe  in  2  Cowjbu,  upon  which  bo  mucli  reliance  is 
placed  by  counsel  for  appellee,  cannot,  as  we  have  already 
fihown,  justify  the  certificate.  And  the  cases  of  Chestnitt 
T.  Shiners  Lessee^  16  Ohio,  599 ;  and  Ruffner  v.  MeLernm^ 
ib.,  639,  were  under  a  different  statute  from  ours.  In  those 
cases,  it  was  held  that  the  laws  of  Ohio  did  not  require  the 
ofBcer  to  state,  in  his  certificate,  that  the  contents  were  made 
bown ;  and  that  the  court  would  presume  that  the  officer 
did  his  duty.  Sut  the  statute  of  Iowa  imperatively 
required  that  the  certificate  should  show  that  fact 

It  has  been  repeatedly  decided  in  Pennsylvania,  that  an 
omission  to  state  that  the  contents  were  made  known,  is 
fetal.  Fowler  v.  McClwre^  6.  Serg.  &  K.  143 ;  SteeU  v. 
Thonvpson^  14  ib.,  84  ;  WaUon^B  Lessee  v.  Bailey^  1  Binny, 
470;. 

Ia  OameU  v.  Stocktooh  1  Humphrey,  84^  it  was  held  that 
an  omission  to  state  in  the  certificate  of  acknowledgement^ 
that  the  party  acknowleding,  was  personally  known  to  the 
oflceT)  is  fetal  to  the  transfer  of  dower.  See  also  Stevens  v. 
Owen^  12  Shep.,  94 ;  MuFa/tland.  v.  FMgei\  6  Ohio,  387  ; 
C^Corvndl  v.  <?^a>nnrf,ib.,  142;  Camn  v.  Wa/re,  9  Mass.,  218 
and  note  a ;  Lufkin  v.  Curtis^  18  MajBS,,  228  ;  Shepard  v^ 
H^d^  Goxe,  Nu  J.,  452 ;  Bamrty  v.  Fmlge^  8  If  cLean, 
280^  24fr ;  Percy  v.  Calhoun,  8  Humph.,  Wl ;  Ctark  v.  Bed- 
fnan^  1  Blackf.,  379 ;  Corporation  v.  Hammond^  1  Har.  &  J., 
981;  Heath  v.  Chua/rdiwn  ib.,  761 ;  Chreen  v.  Mtise^  2  Hax.  d? 
J.,  62  ;  MaHner  v.  Sa/unders^  6  Gillman,  118  ;  Hughes  v. 
Laa^,  11  m.,  125;  Mason  y. Brock,  12  ib.  271.  It  wpuld  seem 
iff^ie^iBi  to  multiply  authorities  upon  a  doctrine  eo  uniformly 
ei»<5^fd  by  the  books.  They  all  justify  the  conclusion 
tbf^  a  deed  so  dejjectively  acknowledged,  by  a  f*me  ooverty 
iU|if  ^e  deed  wdej:  con^deration,  carriei^its  own  condem-* 
nation  upon  its  face,  and  cannot  operate  as  a  bsx  to  t]||^ 
^«'^  4P^er,  •  H^^«|itf  l9JIowJ|.thi^t%  court.  l^loV.  f?™d 
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in  oyerruling  the  demarrer  to  defendant's  answer,  not  onlj 
in  this  case,  bnt  in  the  cases  against  B.  J.  O'EaUoran^ 
T.  and  0. 0'Donnell  and  S.  G.  Tirrnan. 

Judgment  revened. 

Smith  and  McKvfday^  for  appellant 

Clark^  BisseU  and  2>.  8.  Wilson  for  appellee. 


Dayib  v.  O'Fskrall. 

Under  the  statute  of  1839,  as  at  common  law,  the  widow  is  entitled,  during 
her  natural  life,  to  one  third  part  of  all  the  lands  and  tenements  in  which 
her  husband  was  seized,  at  anj  time  during  coverture. 

The  Code  proyides  that  the  widow's  dower  shall  be  one  third  of  her  hus- 
band's real  estate,  in  fee  simple. 

Oourts  favor  dower,  but  this  rule  should  not  be  carried  so  far  as  to  impair 
Tested  rights,  by  giving  a  statute  a  retrospective  operation. 

Ererj  statute  wUch  takes  away,  or  impairs  vested  rights,  acquired  under 
previous  laws,  must  be  considered  retrospective,  and  opposed  to  sound 
principles  of  jurisprudence. 

The  Code  does  not  operate  retrospectivelj  in  reference  to  dower,  consequently 
when  the  husband  conveyed  his  title  to  land,  without  the  wife's  relin- 
quishment, before  the  Code  took  effect,  and  died  subsequently,  the  widow 
'is  entitled  to  dower,  for  life  only,  according  to  the  law  in  force  at  the  time 
of  sale. 

Appeal  from  Dvhuque  District  Qywrt. 

Opinion  by  Greene,  J.  This  suit  was  oommenced  in 
the  county  court  of  Dubuque,  bj  Jane  B.  OTerrall  against 
Xunothy  Davis,  for  dower  in  lot  477,  A,  in  tlie  city  of  Du- 
buque, which  was  deeded  bj  F.  K  OTerrall  to  £.  M.  Bis- 
seU, in  1840. 

The  plaintiff  recorered,  and  one  third  of  the  lot  in  ques- 
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tiOB,  iTM  aet  apart  to  her  in  fee  ftimple.    On  sppeal  to  the 
dtftiict  oonrt,  this  jadgment  wae  affirmed. 

The  only  qaettion  inrolved  in  this  case  is,  whether  the 
demandant  is  entitled  to  dower  in  fee  simple,  or  onlj  to 
afifeesUte. 

The  statute  in  force  at  the  time  OTemdl  conrejed  the 
lot  to  Bissell,  was  that  of  1839,  p.  485,  which  anthorized 
dower  in  the  wife,  according  to  the  coorse  of  the  common 
law.  Under  this  law  the  widow  is  entitled,  daring  her 
natural  life,  to  one  third  part  of  all  the  lands  and  tenements 
in  which  her  hnsband  was  seized,  at  any  time  during  cor- 
ertare. 

But  as  OTerrall  died  after  the  Code  took  effoct,  and  as 
the  Code  prorides  that  a  widow's  third  of  the  real  estate 
shall  be  in  fee  simple,  it  is  claimed  that  Mrs.  OTerrall  shall 
have  absolute  title  to  the  dower  estate  set  apart  to  her.  In 
support  of  this  position,  itii  argued  that  the  dower  estate, 
during  the  husband's  life,  is  inchoate  and  contingent,  and  is 
subject  to  legislation.  So  far  as  such  legislation  affects 
merely  the  dower,  as  between  the  husband  and  the  wife,  or 
widow  and  the  heirs,  or  so  &r  as  it  relates  to  the  property, 
at  the  time  of  his  death,  the  doctrine  assumed  for  the  dow 
eress,  would  be  appropriate,  aud  without  serious  objection ; 
but  not  so  when  such  legislation  would  afiect  the  rights  of 
innocent  purchasers.  Vested  rights  and  the  obligations  of 
contracts  should  not  be  impaired. 

Although  the  doctrine  seems  to  be  uniyersally  recognized 
that  courts  &Tor  dower,  this  favor  should  not  be  carried  so 
&r  as  to  do  violence  to  fundamental  principles,  and  to  the 
rightf  of  hona  Jide  purchasers.  As  the  law  under  which  a 
contract  is  made,  enters  into  and  becomes  a  part  of  it,  surely 
the  law  in  force  at  the  time  the  sale  and  conreyance  were 
made,  should  govern  in  preference  to  a  subsequent  law, 
which  did  violence  to  the  intentions  of  the  parties,  and 
impaired  their  contract. 

At  the  time  of  the  sale,  OTerrairs  interest  in  the  land 
1S» 
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Wft»:  s&bjeict  only  to  the  contingent  dower  eeti^te,  for  life. 
The  purchaser  bought  subject  to  that  conting^cj,  kno^^g 
thaD  if  it  eyer  became  an  ^incumbnmce  uppu  hia  land)  it 
cquld  be.  but  temporary,  aiid  then  the  entire  estate  would 
revert  to  him  and  his  legal  representatives.  As  Bissell 
bought  O'Ferrall's  entire  interest  in  the  lot,  subject  only  to 
dower  for  life,  upon  the  contingmcy  of  survivorship,  it  fol- 
lofi^a  that,  his  title  to  the  property  was.  fully  vested,  and 
coiold  not  be  impaired  by.  subsequent  legislation*  Every, 
fltatpte  wiiieh  tab^aaway  or  impairs  a  veat^  rght,  apquir^ 
xmAer  previoualaws,  must  be  considered  retrospective,  and 
opposed  to  those  principles  of  jurisprudence  which  have 
T^eeived:  universal  oommendstion.  But  there  ia  nptjbing  in 
th^:  Code  in  reference  to  the  rights^  of  wives  wd  widows, 
ihAti  oontcmplates  a  retrospective  operation,  and  therefcore 
np.  such  oonstruQtioi^  ema  be  justified.  WhiUnan  v.  ff<^^ 
ffOQd,  10  Ikfass,,  437  ;  Somerdett^y.  Dighion^  12  ib.,  383, 385 ; 
MUlfior^  V.  Zwrwrf,  16^ib.,  216. 

The  Code  completeHy  abrogates  the  general  doctrine  of 
dewcor.  It  substitutes  anew  system, and msikes  the  wite,  in. 
effect,  a  joint  owner  of  one  third  of  ajl  real  estate  in 
wjuqfa  the  husband,  at  any  time  during  the  marriage,  had  i^ 
legal  or  equitable  interjsst  In  lil^^  manner,  the  husband  ia 
entitled  tp  the  same  interest  in  the  la^ds  apquired  by  the 
^€i|>nd  so  fi^t  a9  the  cpnveyancp  ia  concemed,.a  wife  maj. 
convey  as  9k  feme  boU^  having  a  jointinterestinthela^di  or 
^  in.  the  same  manner  as  <^ber  persous.'^  A  change  i^o  com. 
ptota  can,  have  no  conmctii^g  linJk;  with.,  or  retroactive  efieotr 
iil^a  piaor  sta^tea  regulating  a  wife's  dower.  And  a%  tfa^Q. 
hmband  was  not  at  any  t^ne  iieized:  of  the  land  in  questioi^f . 
u^dar  the  Code,  it  can  ij;npart  no  validity  to  the  claim  thi^. 
tka  widow's,  life  estate  was  tbeffeby  opflverted  into  an,  abso- 
lute title  in  fee,  If  ow.  tbijfd  oiF  an  estate  for  life  ca^ 
thus  be  converted  by  ret^rospectiv^  coiwtractpon  iDito  aa, 
absolute  fee,  upon  the  same  principle,  oDye-baJf  o?  tl^wer 

fr^  ^^  *^  '^  ^***^  ^^* ^^^  ^^*  opn^deisatfoii  by 
tt»e  husband,  may  be  legislated  and  construed  ftcpi  the 
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defenseleee  purchaser,  to  the  cravings  of  the  insatiable 
widow. 

We  greafly  adnure  and  wonld  proudly  support  the  liber- 
ality of  our  laws,  in  making  bountiful  endowment  for  wid- 
owB,  but  we  cannot  carry  that  liberality  so  far  as  to  make 
laws  operate  retrospectively,  and  thus  impair  the  obligation 
of  contracts.  We  would  give  them  their  ftill  share  of  the 
husband's  estate ;  we  would  incline  strongly  towards  them 
in  doubtful  or  evenly  balanced  cases,  and  en&roe'every 
1^  safeguard  for  the  wife's  benefit,  bnt  we  cannot,  with 
all  our  prediliction  for  them,  trample  vested  rights  under 
our  feet,  and  deprive  purchasers  of  their  long  established 
rif^  by  giving  to  prospective  laws  a  retrospective  power* 
Ha  case  of  Seyndds  v.  Beynolde,  94  Wend.,  193,  and 
other  cases  dted  in  support  of  the  decision  below,  &11  fisff 
short  of  the  facts  and  principles  involved  in  this  case. 

If  OTerrall  had  at  any  time  been  seixed  of  the  lot  in 
question,  afler  the  Oode  took  effect,  it  would  then  follow 
that  the  widow  should  have  her  joint  interest  m  the  prop- 
carty,  agreeable  to  that  law.  But  as  he  had  transferred  hia 
title  to  the  lot  long  before,  and  as  that  part  of  the  Cod« 
does  not  claim  to  divest  antecedent  rights,  we  can  find  noth« 
i]^  in  principle  or  authority  to  justify  the  demandant's 
daim. 

We  conclude,  then,  that  the  appellee  can  only  daim 
dffn&r  for  life,  und^  the  statute  in  force  at  the  tame  her 
bneband  aliened  the  property  ;  and  that  the  rights  of  the 
pnorchaser  could  not  be  impaired  by  subsequent  legisl*^ 
tion. 

Judgment  reversed. 

T.  Davis ,  Clarh  and  BweU^  for  appellant. 

8m4th  dk  MeKinlay^  for  appellee. 
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OuB  House,  No.  2  tr.  The  State. 

An  indictment  against  a  house,  as  a  dram  shop  and  nuisanoe,  when  a  lien  10 
not  sought  upon  the  property,  need  not  state  the  owner's  name,  nor  aiv 
his  knowledge  of  the  unkwful  traffic 

Where  an  offense,  chaiged  is  continuous,  as  a  prohibited  traffic,  carried  on  from 
-day  to  daj,  it  may  be  hud  with  a  continuando. 

An  indictment  is  good  which  chaiges  the  ficts  constituting  the  offense  sub- 
stantially in  the  language  of  the  Code, 

Those  provisions  of  the  Code  which  prohibit  the  sale  of  intoxicating  liquors 
by  the  glass,  and  which  authorise  ~  proceedings  tit  rmn,  sgainst  "  dram 
•hops,"  are  not  unconstitutional,  and  should  be  enforced* 

ApptaL  from  Dt$  Moines  District  Court. 

Opinion  hy  Gseemx,  J.  Indictment  against  ^Our 
Eouscy  No.  2,"  in  the  city  of  Burlington,  as  a  dram  shop 
and  public  nuisance  under  the  Oode.  Demurrer  to  the 
indictment  overruled.  Plea  not  guilty.  Yerdict  and 
judgment  against  the  house  as  a  nuisance. 

The  objections  to  the  proceedings  may  be  considered 
under  two  heads.  1.  The  sufficiency  of  the  indictment. 
S.  The  constitutionality  of  the  statute. 

The  indictment  charged  in  substance  that  ^  Our  House^ 
Ko.  2,''  which  is  particularly  located  and  described,  is  kept 
as  a  dram  shop  and  public  nuisance  by  Harrison  Shaw ; 
that  intoxicating  liquors  have  been  sold  therein  by  the 
glass,  with  a  view  to  their  being  drank  on  the  premises,  in 
said  county,  on  divers  days,  between  the  first  day  of  Decem- 
ber, A.  D.  1853,  and  the  twenty-fifth  day  of  April,  A.D. 
1858,  to  divers  persons  to  the  grand  jurors  unknown,  con- 
trary, &c. 

It  is  objected  that  the  indictment  is  defective,  in  not 
alledging  the  particular  days  on  which  sales  were  made  ;  in 
not  averring  the  owner^  name  and  knowledge  of  the  unlAW- 
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jfiol  traffic,  and  in  averring  ike  charge  in  the  form  of  a  cofir 
timiondo. 

The  indictment  is  framed  nnder  §  g  926  and  982  of  the 
Code,  and  does  not  contemplate  holding  a  lien  on  the  build- 
ing and  lot  as  provided  in  §  938,  consequently  the  aver* 
mentB  proposed  in  reference  to  the  owners  of  the  property 
were  not  necessary. 

Kor  is  it  necessary  to  state  any  particular  day  upon 
which  the  statute  was  violated.  The  offsnse  cha^^ed,  is 
continuous,  a  prohibited  traffic,  carried  on  from  day  to  day, 
and  may,  with  propriety,  be  laid  with  a  conUmiando.  It 
is  objected  that  unless  the  time  is  designated,  this  trial  could 
not  be  pleaded  in  bar  to  a  subsequent  prosecution  for  the  same 
oflbnse.  But  clearly  a  subsequent  prosecution  could  not  be 
sustained  for  the  same  offence^  within  the  time  mentioned 
in  the  indictment  Still  another  indictment  might  be  found 
and  successfully  prosecuted,  for  another  offense  growing 
out  of  the  same  transaction.  This  proceeding  is  merely  to 
abate  the  nuisauce ;  another  prosecution  might  be  sustained 
against  the  keeper  of  the  nuisance,  for  retailing  intoxicating 
liquors  by  the  glass.  In  a  proce^ing  like  the  presedt,  it 
would  seem  necessary  to  charge  the  nuisance  as  having 
continued  from  a  given  time,  to  the  time  suit  was  com- 
menced. If  the  dram  shop  had  only  been  in  operation  on 
one  or  two  given  days,  and  not  continued,  where  the  neces- 
mty  for  abating  the  nuisance ! 

In  all  particulars,  then^  we  consider  the  indictment  suffi- 
cient in  form.  «The  offense,  and  the  facts  which  constitute 
it,  are  charged  with  clearness,  and  substantially  in  the  lan- 
guage of  the  statute.  This  is  all  that  can  be  required. 
State  ▼.  Seamone^  1  G.  Greene,  418 ;  Buckley  v.  State.  2 
ib.,  162 ;  J^ash  v.  State,  ib.,  286  ;  State  v.  Charniere,  i% 
302 ;  Bomp  v.  State,  3  ib.,  276  ;  Wmfield  v.  State,  ib., 
889. 

2.  We  are  next  to  consider  whether  the  statute  which 
authorised  an  indictment  against  a  dram  shop,  is  constitUr 
thmal.    The  Code  prohibits  places  commonly  known  as 


174  SVPRBMK   OOirKf   OASte. 

Onr  Hooflft.  Vo.  2  v.'The  SUkte. 

^^dfam  tiiopA,"  declares  them  pnblic  nuisances,  and  a 
violation  of  the  law  prohibiting  the  sale  of  intozicatiog 
liquors  by  Ae  glass.  To  abate  such  nuisance,  under  an 
indictment  like  the  present,  not  seeking  to  hold  the  build* 
ing  and  lot  liable,  the  proper  ofBcer  may  take  possession 
Of  the  establishment,  and  sell  the  furniture,  vessels  and 
other  goods  found  therewith,  for  the  payment  ef  the  fine 
and  costs.  Oode,  §  935.  In  this  we  see  no  conflict  with 
the  rights  of  persons  and  property,  as  sanctioned  by  tihe 
constitution.  The  statute  is  intended  as  a  great  public  b^ie- 
fit  It  seeks  to  abolish  a  general  and  growing  evil,  which  is 
having  a  most  degrading  effect  upon  the  moral  and  physi- 
eal  condition  of  our  race.  It  seeks  to  keep  men  from  tiie 
oommon  use  of  those  intozioating  and  poisonous  beverage 
vrhich  so  frequently  lead  to  the  ruin  of  property,  character 
and  health,  and  are  proved  to  be  the  leading  hicenttves  to 
crime.  It  seeks  to  promote  the  general  welfare,  by  prohib- 
ting  an  excessive  vice  which  is  doing  more  todisqualiffr  men 
fer  self-government,  than  all  other  influences  combined.  It 
seeks  to  keep  men  in  a  better  condition  to  enjoy  and  protect 
their  natural  and  legal  rights,  by  drying  up  those  corrupt 
Bonrces  of  violence  and  wrong,  from  which  can  be  traoisd 
most  of  the  outrages  upon  those  unalienable  rights  of  life, 
liberty,  property,  safety  and  happiness,  which  our  constitu- 
tion claims  to  protect.  A  law  having  such  oligects  in  view, 
striking  as  it  does  at  the  fountain  head  of  the  evil,  and  still 
doing  no  violence  to  the  political  rights  of  the  oflfonder,  can- 
not be  regarded  as  unconstitutional.  ^ 

Under  our  federal,  as  well  as  under  state  constitutions,  it 
is  not  uncommon  to  p'ass  laws  declaring  articles  to  be  for- 
feited, when  they  are  used  for  illegal  or  criminal  purposes. 
This  is  the  case  under  the  laws  prohibiting  counterfeitingy 
smuggling  and  piracy.  Bo  also,  with  obscene  books  and 
pictures. 

The  act  of  Congress  of  1790  in  relation  to  the  collection 
of  revenue,  authorizes  proceedings,  in  rem^  against  'the 
toMs,'¥att8'dnaT!h'€frcTianaise;fera breach  of  UAt  arit-«fttii- 
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lar  to  those  authorized  in  rem^  in  the  chapter  of  the  Code 
under  which  this  indictment  is  framed.  60  with  the  act  t>f 
Congress  of  1819,  in  reference  to  vessels  in  which  piratttal 
aggressions  have  been  attempted.  Btill  the  oonstitutioiialltj 
of  those  acts  hare  never  been  questioned. 

That  proceedings  in  rem^  against  property  need  for 
tmlawfiil  purposes,  may  be  sanctioned  by  laws,  without  dofa»g 
-violence  to  the  conStitutiOB,  is  conclusively  settled  by  the 
highest  judicial  tribunal  in  our  country.  Oarffo  of  PiMr 
Una  V.  Vn/Ued  States^  2  Cond.,  411 ;  0(trgo  of  Aurora^r. 
United  States,  ib.,  511 ;  UniUd  States  v.  1960  hoffs  Of  (kf- 
feey  3  ib.,  187 ;  United  States  v.  80  hhds.  Sugar,  ib.,  858  i 
United  States  v.  150  onUes  EaHhen  Ware,  4  Cond.  %1& ; 
United  States  v.  6  Packages  Goods,  5  ib.,  161 ;  United 
States  V.  350  CJiesU  Tea,  6  ib.,  593 ;  United  States  vJttS 
Casks  Wine,  1  Pet.  547 ;  United  States  v.  84  Boooes  Svgar^ 
7  ib^  453. 

Again,  the  revenue  laws  of  every  state  in  the  union 
authorize  proceedings  in  rem,  against  the  property  alone, 
in  the  event  of  failure  to  pay  taxes,  and  such  laws  are^not 
considered  unconstitutional. 

lliis  proceeding  under  the  Code  does  not  deprive  a  per- 
son of  his  property  without  due  process  of  law.  Hie 
keeper  of  a  dram  shop  is  notified  and  has  his  day  in  court, 
with  opportunities  to  defend.  If  the  keeper  is  only  a  ten- 
ant, the  landlord  has  an  opportunity  to  eee  that  the  require- 
ments of  the  law  are  observed  in  reference  to  his  property, 
which  he  has  permitted  to  be  used  for  unlawful  ptirposee. 
It  is  not  necessary  to  make  the  owner  of  the  property  a 
party  to  the  indictment  The  Code  distinctly  authortees 
the  proceeding  against  the  property  itself  and  the  party  in 
possession,  or  against  either.  Nor  is  it  necessary  that  the 
person  should  be  convicted  before  the  property  tMin-be 
reached.  The  property  is  made  an  offmder  as  well  as  tbe 
person  who  deals  in  the  prohibited  article,  and  the  state 
may  elect  which  to  proceM  against,  or  proceed  against  them 
jointly. 
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The  principles  objected  to,  as  nnconstitational,  in  this 
chapter  of  the  Code,  are  folly  recogniEed  in  ^'  The  Pal- 
myr€^  12  Whet.,  13.    In  the  opinion  by  Judge  Story,  it 
is  eaid:  *^The  thing  is  here  primarily  considered  as  the 
offender,  or  rather  the  offense  is  attached  primarily  to  the 
thing,  and  this  whether  the  offense  be  malum  proMbitwn 
or  maium  in  se.    The  same  principle  applies  to  proceedings 
in  rem^  on  seixores  in  the  admiralty.    Many  cases  exist 
where  tlie  forfeiture  for  acts  done,  attach  solely  in  rem^  and 
there  is  no  accompanymg  penalty  in  personam.    Many 
cases  exist  where  there  is  both  a  forfeiture  in  rem  and  a 
personal  penalty.    But  in  neither  class  of  cases  has  it  ever 
been  decided  iJiat  the  prosecutions  were  dependent  upon 
each  other.    But  the  practice  has  been,  and  so  this  court 
understands  the  law  to  be,  that  the  proceeding  in  rem^ 
stands  independent  of,  and  wholly  unaffected  by,  any  crim- 
isal  proceeding  in  personam.'"    In  this  same  case,  ttie  doc- 
trine is  held  that  no  personal  conviction  of  the  offender  is 
necessary  to  enforce  a  forfeiture  in  rem.    The  principles  of 
law  endorsed  in  "  Tke  Palmyra "  are  especially  appro- 
priate to  the  case  at  bar.    True,  in  this  case,  the  ofiense  is 
malum  p^ohUniumj  but  Judge  Story  dedares  the  doctrine 
to  be  the  same,  as  when  the  act  is  in  itself  criminal.    In 
either  case  the  legislature  has  the  power  to  direct  proceed- 
ings in  rem^  independently  of  proceedings  in  personam. 
The  legislatiye  right  to  pass  laws  to  protect  the  health,  the 
morals,  the  property  and  the  lives  of  the  people,  is  not  only 
the  prevailing  object  of  all  civilized  constitutions,  but  it  is 
also  the  very  foundation  upon  which  our  social  system 
rests,  and  he  who  violates  those  laws  may  not  only  forfeit 
property  and  personal  liberty,  but  also  life  itself.    It  is  a 
fundamental  principle  of  protection  to  society,  that  the 
majesty  of  the  law  must  be  enforced  against  offending 
members;  and  against  offending  proper^.    If  property 
becomes  a  nuisance,  if  prejudiciaJ  to  tlie  health  or  moraliB 
of  the  public,  it  may  be  abated  or  destroyed  by  legal  sane- 
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aftd  is  efeWDtial  to  ^Teiy  cftffoAmd  o<uimtiinity. 

We^andnde,  Ibn,  that  those  pcoTiaioss  of  the  Co4e 
^•thieh  prohihitthe  sale  of  intoxicating;  liqaorB  by  the  glass, 
and  authorize  preceedings  in  rem^  againat:  *^  dram  shops/* 
i&te  not  onoonstitatioMl. 

Jnidgment  affirmed. 

SuU  and  TAaa^p$anj4ot  sppellttt. 


IfOBIOSOH  1;.  LaKOWOBTHT. 

In  tb*>«ct  of  1847^  Um  noitliaii  boundary  line  of  Dubuque  ie  deugn«ted  m 
itextini;  from  a  giyen"  Blake  and  stones"  '*  thenee  on  the  north  benndHy 
Bortii-ttztj-BeTea  degveca  thvtj  miiHitea»  cast  to  tlw  middle  of  the  main 
dutfDd  of  the  Uvmmupfi  rifer ; "  lield  tibal  llie  geneni  and  unidentified 
irsrda  "on  tbe  nortli  boundary,"  would  not  justify  a  deflection  from  the 
IpTenoonne,  and  that  thelocatiTe  termini  of  the  line,  and  the  giren  ooovae, 
miiat  goTcni. 

A^ppeal  from  Dubuque  IHsirict  Cowrt, 

Ogimon  hy  Gbesne,  J.  This  proceeding  was  com- 
menced by  J.  L.  and  E.  Langwordiy,  by  a  petition  to 
the  county  judge  for  an  injunction  against  D.  M.  Morri- 
son,  a»  collector  of  taxes  for  the  city  of  Dubuque,  to 
Testrain  him  from  selling  certain  lands  for  city  taxes. 
The  injunction  was  granted,  on  the  ground  that  (he  lands 
referred  to/ were  not  within  the  city  limitB,  and  therefore 
fiot  Aubject  to  city  tax.    The  case  was  submitted  to  the  dis- 
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trict  court,  by  agreement  of  cotinsel,  on  the  single  qaestion, 
whether  the  Dubuque  city  charter  of  1847  included  land 
outside  of  the  original  survey.  The  court  decided  that 
the  land  in  question  is  not  subject  to  city  tax,  because  not 
within  the  city  limits. 

It  is  now  claimed  that  the  district  court  erred  in  this 
decision.  This  involves  a  simple  question  of  constructionL. 
By  the  act  of  1847,  amendins:  the  charter  of  1840,  the  ter- 
ritorial limits  of  the  city  are  materially  changed.  The  act 
of  1840  recognizes  the  original  bounds  of  the  town  of  Du- 
buque, as  laid  out  by  commissioners,  appointed  pursuant 
to  an  act  of  Congress,  to  lay  oflF  the  town  of  Dubuque, 
while  the  act  of  1847  adopts  new  lines,  and  more  extended 
boundaries,  referring  in  part,  only,  to  the  original  lines  of 
the  town.  The  old  boundary  extended  merely  to  the 
slough,  situated  between  the  town  and  the  Mississippi 
river,  while  the  new  boundary  embraces  the  slough,  by 
extending  the  city  limits  to  the  middle  of  the  main 
channel  of  the  river.  The  act  of  1847  defines  the 
boundaries  as  follows :  Beginning  at  a  point  in  the  middle 
of  the  main  channel  of  theMississippi^river  eastwardly,  and 
in  a  line  with  the  south  boundary  of  the  town  of  Dubuque, 
as  surveyed  and  laid  out  by  the  commissioners,  appointed  in 
pursuance  of  an  act  of  Congress,  to  lay  off  the  towns  of  Fort 
Madison,  Burlington,  Dubuque,  &c.,  thence  south  sixty- 
seven  degrees,  thirty-nine  minutes  west,  to  a  stone  planted 
in  the  ground,  thence  on  the  westerly  boundary  north 
twenty-two  degrees,  thirty  minutes  west,  to  a  stake  and 
stone ;  "  thsnoe  on  the  north  howndary  north  stastyseven 
degrees  thirty  minutes  east^  to  the  middle  of  the  main 
channel  of  the  Mississippi  river  f  thence  down  said  river, 
with  the  said  channel,  to  the  place  of  beginning.'' 

A  large  portion  of  the  southern,  all  of  the  western  and 
a  small  portion  of  the  northern  boundary,  appear  to  be. 
agreeable  to  the  original  survey  of  the  town.  But  accord- 
ing to  that  original  survey,  in  starting  from  the  north- wort 
-comer,    and  running  thence  north  sixty-seven  degrees 
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thirty  minates  east,  it  is  only  fifty-four  chains  and  fifiy-five 
linls  in  that  direction,  but  runs  thence  south  twenty-two 
and  a  half  degrees  east,  thirty-eight  chains  and  seventy 
links,  and  thence  runs  north  sixty-seven  and  a  half  degrees 
east  about  thirty-two  chains  to  the  slough.    Thus  leaving 
the  land  in  question,  and  a  large  amount  of  other  lands, 
lake  and  slough  outside  of  the  city,  according  to  the  orig- 
inal survey,  and  the  boundaries  established  by  the  act  of 
1840.    But  we  think  this  territory  is  within  the  city  b'mits, 
and  south  of  the  line  designated  by  the  act  of  1847,  as  start- 
ing from  the  north-west  comer,  ^'  thence  an  the  north  hound- 
ary  north  sixty  seven  degrees  thirty -miniUee  eastj  to  the  mid- 
dle of  the  main  channel  of  the  Mississippi  riverJ^^    There 
is  no  ambiguity  in  this  language,  and  clearly  no  ofi-set  or 
diverging  line  is  contemplated  from  the  course  designated. 
The  line  starts  on  the  north  boundary,  and  continues  on 
the  direct  course  designated,  to  the  Mississippi  river.    But 
according  to  the  construction  given  below,  this  line  is  not 
permitted  to  run  more  than   one-third  of  its  prescribed 
course,  before  it  is  required  to  take  a  right  angle  to  the 
south,  and  run  on  an  east  boundary  lUhs  over  thirty-seven 
chains,  before  performing  its  journey  to  the  river,  thus 
excluding  from  the  city  about  one-third  of  its  rightful  ter- 
ritory. 

Great  importance  is  attached  to  the  words  *^  north 
boundary, "  but  we  can  see  nothing  in  them  to  justify  so 
material  a  deviation  from  the  course  so  clearly  called  for 
and  designated.  What  is  there  in  these  words  to  show 
that  they  refer  to  the  *^  north  boundary,"  as  established  by 
the  commissioners,  under  the  original  survey?  So  unde- 
fined and  disconnected  are  these  words,  that  they  may, 
with  at  least  equal,  if  not  greater  propriety,  refer  to  the 
new  north  boundary,  as  established  by  the  act  of  1847,  as 
to  the  oldboundaiy,  established  by  the  act  of  1840.  If 
thej  relate  to  the  old  north  boundaiy,  they  are  not  consis- 
tent with  the  course  designated ;  but  if  to  the  new,  they 
are  coniuatent    That  construction  which  will  secure  har- 
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mony,  and  tbe  iMst  eonffiot  of  mining,  fihonid  b»  fftyored. 
If  th^  l^slatiird  intend^  to  adopt  tbe  line  of  tho  orifinai 
sii^oy,  at  the  noiib  end  of  tibe  cUy^  that  intention  would 
bare  been  expreased  in  the  deseription.  Tbe  original 
eowse  from  the  northrwest  eomer^  was  partly  north  bound- 
arfy  and  partly  east  boundary,  and  extend  only  to  &e 
sjongb^  scarce  half  way  to  tiie  Hissifleippi  river,  while  the 
iiew  deeeripfion  took  a  direct^  nnderiating  line,  fonmng  a 
north  boundary  all  the  way,  and  extending  to  the  middle 
of  the  river. 

But  it  is  claimed  that  course  and  distance  must  yield  to 
ascertained,  fixed  and  certain  objects,  asdedded  in  Chmmsy 
ti  HintoHi  3  GK  QtMne,  344.  True,  but  whcM  are  those 
ascertained  and  fixed  objects,  to  which  the  specified  course 
should  yield!  Burely,  not  in  the  vague  and  undefined 
twm  of  "n^r^A  hc^mdaryy  What  north  boundaryl 
^W^en-ftud  by  what  objects  established  t 

At  mostj  the  term  "  north  boundary,"  is  genend,  dlrec* 
tofy  and  uncertain,  and  should  yield  to  the  special  or 
locative  call,  as  designated  by  the  needle.  Wright  v. 
JKMry,  9  Yeig.,  55.  In  BM  v.  Hichmaoi,  6  Humphrey, 
80fr,  it  was  held  that  special  or  locative  calls  must  control 
Hiose  which  are  merely  directory  and  general.  The  line 
in  question,  in  starting  from  the  north-west  comer  of  tlie 
inc<Hrporated  district,  had  distinct  and  special  objects,  a 
'^  stake  and  stone,"  and  thence  on  the  north  boundary,  and 
on  a  given  specified  course  to  the  middle  of  the  river. 
Here  the  termini  are  locative  and  visible  objects;  the 
course  is  also  specially  and  clearly  given,  hence  the  term 
**fiorth  boundary,"  without  being  identified,  is  too  vague 
•and  equivocal  to  justify  any  deflection  from  the  given 
course. 

Judgment  reversed. 

Mmip$Uad  and  Burti  for  appellant 

iSMtA  and  JfoJSSitfay,  for  appeUe<&. 
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A  written  eoatnet  eannot  be  matwiaHy  duuig«d  bj  pwde  ag rwaeoi. 
Vtotthie  ittpalited  lor  pft^meht  in  alrrittan  eMlnet  oiuly  be «sCeod6d  }fr 

ftfiliagrMttMit,  bai  it  eaMoiby  parole  be  mtdb^mtm^SUi,  Mmi  il  iiTiidt 

«»ftipiilalid  lairTitiaf . 
tTiuler  •  contact  fvr  Uod,  tbe  entin  cenaid«atioa  mmi^  elMold^  if$id 

bdbTB  an  unconditional  decree  for  apeeUlc  perforioance  ia  rendered. 

Appeal  fr&m  Marian  DiHriei  CovH. 

Opinion  ty  Gi»B2fs»  J.  Petition  filed  by  JoaathM 
JJlej  agttinst  thrauu  JoneBi  for  i|)ecific  perfoniuuiea  of  « 
eoatract  to  o^iroy  Und.  Hie  enswer  aeknowleges  tbe  ooa* 
tract,  bat  claims  that  it  was  forfeited  becausB  payment  wm 
not  made  within  the  time  stipulated.  Decree  for  plaintiff. 
To  this  decree  it  is  now  objected  that  as  payment  was  not 
made  or  tenderred  within  Ae  tine  stipidated  by  the  b#nd  i 
that  the  obligor  could  not  subsequently  be  required  to 
recoYer  the  stipulated  payment  and  make  the  deed.  i!Ua 
proposition  would  be  true,  if  time  had  been  expressly  made 
of  the  essence  of  the  agreement  But  when  time  is  not  by 
express  agreement  made  essential,  the  yalidity  of  a  bond 
is  not  forfeited  by  a  fiulure  to  pay  within  the  time  stipula- 
ted. But  it  is  contended,  in  this  case,  that  time  was  made 
essential,  by  parole  agreement,  subsequent  to  the  delireiy 
of  the  bond.  If  this  fact  was  established  by  proof,  it  would 
not  help  tiie  appellee.  A  written  contract  cannot  be  thus 
materially  yaried  by  parole  agreement,  without  considera- 
tion. BondY.Jackeany'l![>>o}Le9fiW)i8euH9r^ 
Z  Blackf.,  853;  Adam  ▼.  NioMe,  19  Picke.,  VIS.  A, 
aubsequent  parole  agreement  to  extend  the  time  of  pay- 
ment or  peiformance  has  been  considered  good,  because 
such  agreement  does  not  vary  or  change  the  stipulations ; 
it  merely  extends  tike  tiaas  of  performanae.    Eimling  r. 
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Price^  1  John's.  Cas.,  22 ;  Fleming  v.  OUbert^  3  John. 
820;  Eashrotbck  v.  Tappan^  15  ib.,  200. 

But  in  this  case  the  modification  claimed  under  the  parole 
agreement  is  material.  It  does  more  than  extend  the  time  of 
payment.  It  makes  time  essential.  It  entirely  changes  the 
effect  of  a  failure  to  pay  within  the  stipulated  time.  Ua- 
dei:  the  written  agreement,  time  is  not  essential,  but  under 
the  parole  agreement,  it  becomes  a  vital  condition  to  the 
validity  of  the  bond.  The  bond  per  ae  may  be  enforced, 
but  the  bond  varied  by  the  parole  agreement,  would  be 
null  and  void.  iSo  material  a  change  in  a  written  con- 
tract cannot  be  recognized  under  a  parole  agreement 

The  court  below  erred  in  this  case  by  decreeing  a  speci- 
fic performance  without  first  requiring  full  payment  of  the 
eonsideration  money.  For  this  reason,  the  decree  must  be 
reversed  at  the  cost  of  appellee.  By  making  payment, 
appellee  may  have  a  decree  for  the  land  in  this  court 

Decree  reversed. 

WiUiaTn  Langhridgey  for  appellant. 

Black  and  Neal^  for  appellee. 
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Rowland  v.  Rowland,  et  al. 


Wliere  the  husband  died  under  the  R«t.  Stat.,  aiid  the  widow  gave  birth  to  a 
poathumons  son  after  the  Code  took  effect ;  held  that  the  widow  is  entitled 
to  dower  under  the  Rev.  Stat,  and  also  on  the  death  of  the  son,  maj 
inherit  one-third  of  his  estate  in  fee. 

Appeal  from  Vom  Buren  Duiri^it  Covrt 

Opinion  hy  Greene,  J.  This  was  an  agreed  case  sab- 
mitted  to  the  district  court.  We  learn  from  the  agree- 
ment these  facts.  In  September,  1850,  James  B.  Rowland 
■was  married  to  Jane  McMannus.  In  February  following, . 
the  husband  died,  and  in"  Jnly,  1861,  Jane  had  a  child.— 
When  four  or  five  months  old  the  child  died.  Tlie  de- 
ceased, James  B.  Rowland,  left  some  real  estate  in  fee,  lo 
be  divided  among  his  surviving  heirs,  consisting  of  his. 
widow,  his  brother  Samuel  P.  Rowland  and  his  sister  Mrs. 
Jonathan  Downs.  The  only  question  is,  what  portion  of 
this  estate  should  be  set  apart  to  the  widow.  Tlie  court 
below  direoted  that  the  widow  was  only  entitled  to  her 
dower  in  the  land  for  life,  and  that  the  entire  remaining 
inter^t  in  the  land  should  be  inherited  by  S.  P.  Rowland 
and  Jonathan  Downs  and  wife. 

Jane  Rowland  appeals  and  claims  that  she  is  entitled  to 
more  than  her  dower  in  the  land.  At  the  time  of  her 
husband's  death  the  Rev.  Stat,  was  in  force,  and  thereby 
she  acquired  a  dower  estate  for  life.  When  the  posthn- 
mous  son  was  bom,  he  inherited  the  entire  estate  in  fee, 
subject  only  to  his  mother's  dower. 

The  son  died  after  the  Code  took  effect,  and  his  estate 
must  be  disposed  of  accordingly.  The  Code  provides 
§  1410.  "  K  the  intestate  leave  no  wife,  nor  issue,  the  whole 
estate  shall  go  to  his  father."  §  1411;  ''If  his  father  be 
previously  dead,  the  portion  which  would  have  fallen  to 
his  share  by  the  above  rule,  shall  be  disposed  of  in  the 
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same  manner  as  though  he  had  outUyed  the  intestate,  and 
died  in  the  possession  and  ownership  of  the  portion  thus 
falling  to  his  share." 

According  to  this  rule,  if  the  father  had  been  living,  die 
entire  estate  of  this  intestate  son,  would  have  gone  to  him^ 
but  as  the  &ther  had  previously  died,  the  soil's  estate  ia  to 
be  disposed  of  the  same  way  as.  though  the  lather  had 
acquired  the  property  and  died,  seised  cf  it  after  Ae  Ooie 
took  effect  The  mother  then  was  entitled  to  one-tiiird  of 
the  son's  estate  in  fee,  upon  the  principle  that  she  would 
hanne  been  entitled  to  Hiat  interest  from  her  husband  if  he 
had  inherited  the  son's  estate  jmd  died  under  the  GodsL — 
Ibider  the  cireumataneeB  and  law  of  tins  case,  the  widsor 
nomst  inherit  one-tbird  of  the  aon^s  estate.  We  cend(ader, 
therefore,  that  the  appellant,  is  not  oolj  entitled  to'  her 
dower  estate  under  the  Bev.  Stat  but  that  she  is  idso  oit^ 
tied  to  oneMihird  of  the  remaining  estate  in  fee.  The  bal- 
ance will  be  inlierited  by  the  appellees  aad  be  apportioeedL. 
by  Ae^eomnudsioneiSb 

Judgment  revMied* 

A.  JEbUj  fer  ai^Uast. 

WHfU  and  OoMmUy  for  appeUeei; 
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V.  SOOTT. 


AtjeogMMobpr.JthelMuband  ialiaUe  lor  the  debttJ>f  Jthe  wifi»  eeatnolwi 
Am  wh,  Vnt  in  order  to  rooorer  agminit  him,  dbe  ihoiild  b«  joiBod  in  tibe 
Mtioii  md  jud|^iimt. 

0fldir^iOodabth0^Niibuid  isaotliahkfiir 'd8bli«yKtol»:FhJj  wttb^Uit 
^  Q«der  4  oQotnet* '^  foriMHtiig  to  htod  tewtf  odij/' 


Afpealfwm  Dubuque  IHsirict  Court. 

Optnien  hy  QsEcn,  J.  Thib  >8iiit  ^W(  comimaotll 
before  a  jmtfee  of  the  peaee,  by  Geo.  W.  Seott  agaiagt  P. 
BauMokw,  for  medieal  flervioes,  rmdwedto  defemkatAi 
wife  previom  to tlieir  matriage.  Plaintiff  moovwed  jndg ■ 
nMat  Defendant  had  the  ease  taken  to  the  dietrie^eoetft 
on  mAi  of  error,  where  the  judgment  was  affirmed,  la 
Ihe  judgment  and   pleadings   below,   two   enom  mm 


1.  It  iaclaimed  diat  if  the  husband  is  liable  fiir  debia  con- 
tmeted  by  hie  wife  bafoie  marriage,  ^e  ahould  be  made  a 
partjrtotheaetion.  In  Oipev.  .fimT,  16  Joim.,408,itwM 
heldihst  if  thehuaband  iaaned  for  a  debtcontraoftedbx  Ae 
wife,  dbm  Jo2o,  without  her  being  joined,  it  ie  mi  error,  fer 
a^ludi  judgment  will  be  re^ened.  Anfd  y.iWftMi,  • 
Jeim.,  148;  ThePwpU  ▼.  Onrida  O.  P., SlWwA^W. 

^Ormy  ▼.  Thaeher,  4  Ala.,  136,  the  actiim  m^  eom- 
menced  against  the  husband  and  wife,  but  tiie  judg^ 
meat  was  mndered  against ihehuaband  alone.  It  waafaold 
Ifeat  &e  judgioant  ahould  have  been  against  botb,  and  if 
i^^ainstiihe  husheiid  atone,  ahenld  be  rsTonied. 

ilLMioQi^  the  husband  is  liable,  at  oommon  law,  fer 
AArtB  <entraeted:by  his  wife  before  marriage,  still,  in  order 
1»» 
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to  enforce  that  liability,  the  wife  Bhould  be  joined,  not  only 
in  the  action,  but  also  in  the  judgment 

2.  It  is  claimed,  that  under  the  Code,  the  husband  is  not 
in  any  way  liable  for  the  debt  in  this  case.  The  Code  pro- 
vides, §  1453  :  "  Except  as  herein  otherwise  declared,  the 
husband  is  not  liable  for  the  separate  debts  of  the  wife,  nor 
is  the  property  of  the  wife,  nor  the  rent,  nor  the  income 
thereof,  liable  for  the  debts  of  the  husband.  But  the  sep- 
toate  debts  of  the  wife,  as  herein  contemplated,  are  only 
those  growing  out  of  the  contracts  mentioned  in  the  next 
flection."  The  next  section  declares :  "  Contracts  made  by 
the  wife,  in  relation  to  her  separate  property,  or  those  pur- 
porting to  bind  herself  only,  do  not  bind  the  husband." 

In  these  sections,  there  is  no  express  reference  made  to 
the  debts  of  th^  wife,  contracted  while  «?fc,but  a  complete 
change  is  made  in  marital  rights  and  obligations,  and  this 
change  sl/ould  be  made  to  harmonize  as  nearly  as  possible 
with  justice  and  propriety.  If  certain  contracts,  made  by 
the  ypfe  after  marriage,  do  not  bind  the  husband  a  for- 
Korariy  the  same  kind  of  contract,  made  by  her  while 
single,  should  not  bind  her  future  husband.  The  contnieft 
in  this  case  was  made  with  Miss  Paine  alone.  The  record 
in  the  case^  shows  that  the  defendant  called  upon  Dr. 
Scott,  the  plaintiff,  to  testily  as  a  witness,  and  he  swore,  in 
flnbstance,  that  he  rendered  the  services,  and  that  the 
charges  were  made  against  Miss  Paine  herself,  and  not 
against  Mrs.  Hanley,  with  whom  she  was  living  as  a  ser* 
vant;  that  he  looked  to  Miss  Paine  alone  for  payment; 
that  he  knew  she  worked  for  a  living ;  that  she  came  to  his 
house  several  times  to  work,  but  complained  of  being 
nnweU,  and  did  not  stay. 

There  was  nothing  in  this  contract  purporting  to  bind 
any  one  but  herself.  It  is  not  pretended,  even,  that  the 
services  were  rendered  upon  any  contingent  possibility  of 
her  future  marriage,  or  the  expectation  of  ultimate  coUec- 
tion  from  an  unknown  future  husband.  Tba  services  havimg 
been  rendered  exclusively  for  herself,  and  upon  her  own 
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credit,  ^^pwrporting  to  hind  herself  onhy^^  we  conclude 
that  under  the  Code,  the  appellant  is  not  liable. 

Judgment  revened. 

Hempstead  and  Bwrt^  for  appellant. 

B,  M.  Samuels^  for  appellee. 


MAunsB  V.  Reynoldb. 

A  note  is  not  negotuible  by  delivery  only,  nulem  made  payable  to  bearer. 

Where  a  note,  not  negotiable  by  delivery,  is  sued  in  the  name  of  the  indoner, 
a  copy  of  the  indorsement  should  be  annexed  to  the  petition. 

Ill  an  setion  by  the  indorser  of  a  note  where  the  defendant  pleads  fiulnrs  of 
consideration,  and  the  court  instructs  the  jury  that  they  must  be  satisfied 
that  the  plaintiif  had  notice  of  the  failure  before  the  note  was  assigned, 
it  will  be  persumed  that  the  note  wss  indorsed  before  due,  unless  the  record 
shows  to  the  contrary.  « 

Appeal  from  Polk  District  Court. 
Opinion  ly  Greene,  J.  Action  commenced  by  Charles 
.  Seynolds  against  Nathan  Mainer,  on  a  note  made  paya- 
ble to  N.  Grant,  and  assigned  by  him  to  plaintiff.  Defend- 
ant demurred,  because  there  was  no  copy  of  the  assign- 
ment annexed  to  the  petition.  Demurrer  overruled.  Ver- 
dict and  judgment  for  plaintiff. 

1.  It  is  claimed  that  the  court  erred  in  overruling  the 
demurrer.  The  Code  requires  that  a  copy  of  the  instru- 
ment on  which  suit  is  founded,  should  be  annexed  to  the 
pleadings.  §  1750.  But  when  such  instrument  is  sued  on 
in  the  name  of  the  indorser,  is  it  necessary  to  annex  A 
<iopy  of  the  indorsement?  K  the  indorsement  became 
material  to  the  transfer  of  the  note,  or  where  the  not^ 


cimld  not  be  tsawfened  bj  mere  deliyerj,  we  tbink  thiit  ik 
copy  of  the  in4otfleinept  aboiUd  be>regArded4i&  a  pftttoC 
tbe.iu>tQ»  «ad  bawnexed  to  the  petition.  In  this  case,  the 
note  was  made  to  "  Noah  Grant "  alone,  and  not  tO'  him  or 
bearer.  A  note  is  not  negotiable  by  delivery.,  nnlees  made 
payable  to  <<  bearer."  It  follows,  then,  that  the  indorser'a 
right  to  sue  in  his  own  name,  depends  upon  the  indofse- 
ment,  and  onless  a  copy  of  such  indorsement  is  annexed  to 
the  petition,  his  right  of  action  is  not  shown  jprima  facU 
by  the  petition. 

3.  Appellant  contends  that  the  court  erred  in  giving  the 
following  instruction,  requested  by  the  plaintiff  below : 
^^That  if,  from  the  evidence,  they  are  satined  there  was  a 
failure  ^in  any  part  of  the  consideration  of  the  note]  ia 
controversy,  before  "diey  can  regavd  such  failure,  they 
must  be  satisfied  that  the  plaintiff  had  notice  of  the  fail* 
nre,  before  the  note  was  assigned  to  him  by  Gturt.''  Bf 
the  note  waa  ass^ed  before  due,  this  instruction  was 
appropiii^  but  if  assigRed  after  due  it  w«a  emffteoovi. 
llie  record  does  fiot  show  the  date  ^  ttie  indetiwieftt, 
and  '^erefore  it  must  be  presumed  in  &vor  of  the  instnic- 
tion. 

But  as  the  court  erred  in  overruling  the  demurrer,  a 
trial  At  fuyooxsmfX  be«»wdiA. 

Judgoient  reversed. 

OuT^  B0ie»y  for  appeUant. 

Arm^r^aod  Willi^armny  for^^pellee. 
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Smith  t;.  Ths  SrAte. 

i%t  mcre'&ct  tliat  tlie  iDdietment  was  mislaid  or  stolen  after  Hie  trial,  and 
eould  not  be  ient  up  with  the  %rit  of  error,  it  not  snllident  gnMAd  Ibr 
UWirini^  the  jndgBMnt. 

m*  ri|^t  to  ohaUfiBge  jnron  unddv  the  Code  b  nncoiiditioiial»  and  any  rat- 
ing of  the  eonrt  ealcolated  to  restrict  thai  right ;  or  to  make  the  defendanta 
right  dependent  npon  the  ezereise  of  the  same  right  hj  the  St^e  la  erro- 


Ar  «#DeM  whose  name  ia  not  indonad  on  the  indietaettt»  if  oli|aeled  to, 
ahonld  not  be  pennitted  to  testify  Id  behalf  of  the  Stote. 

J&ror  to  Ajppcmoo9e  Distinct  Court. 

Opimoifk  hy  GuBKBra^  J.  Indictm^it  for  dutnrbii^  a 
^wonildpiiig  congregation.  Plea  not  gmlty^  Yeidiot  gnilly. 
.  Hie  record  before  ns  is  very  imperfect.  But  we  will 
briefly  con^der  the  leading  errors  assigned. 

1.  '^  No  indictmeiitwas^yer  found  against theappellaBt'^ 
The  cleric's  cerdflcate^states  that  the  indictment  was  mis- 
laid, or  carried  away  after  the  trial  below.  The  record 
conclnsiTely  shows,  that  there  was  an  indictment,  upon 
which  the  proceedings  below  were  had.  The  mere  fact 
l^t  the  indictmoit  was  stolen,  or  mismng,  after  the  trial, 
and  could  not  be  sent  up  with  the|writ  of  enror^  will  not  jua- 
tliis  court  in  reversing  the  judgment.  If  a  miflring  in- 
dictment, should  be  deemed  sufficient  ground  to  aneat  or 
reverse  a  judgment,  it  might  often  prove  very  inconven- 
ient to  find  such  presentments. 

%  The  court  erred  in  ruling,  that  in  challenging  the  jury, 
the  state  must  first  challenge  one  juror,  and  then  the 
defendant  two,  and  so  on  alternately.  Under  the  worditig  of 
the  bill  of  exceptions,  it  seems  that  the  defendant  could  not 
be  permitted  to  challenge  even  two  jurors,  until  the  state 
had  challenged  one,  and  consequently  if  the  state  should 
elect  to  make  no  challenge,  the  defendant  would  have  no 
right  to  a  challenge.    For  an  offense,  less  than  felony,  the 
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defendant  has  a  right  to  challenge  four  jurors,  and  the 
state  two.  This  right  with  both  parties,  is  unconditionaL 
It  may  be  exercised  by  defendant,  to  the  full  extent,  whether 
the  state  exercises  the  right  or  not,  and  vice  versa. 

The  rights  of  challenging  jurors,  to  the  extent  provided 
by  the  Code,  is  absolute,  and  without  qualification.  The 
court  below,  therefore,  erred  in  ruling  to  the  effect 
that  defendant's  right,  was  dependent  upon  the  right 
being  first  exercised  by  the  state. 

3.  The  court  erred  in  permitting  a  witness  to  testify. 
1.  Because  his  name  was  not  upon  the  back  of  the  indict- 
ment.   2.  Because  the  testimony  was  cumulative. 

It  appears  by  the  bill  of  exceptions  that  the  defendant 
objected  to  this  witness,  for  the  reasons  assigned.  The 
Code,  requires  the  names  of  material  witnesses,  for  the 
state  to  be  indorsed,  on  the  indictment.  Hence  according 
to  Ray  V.  The  Stoite^  1.  G.  Greene,  316;  and  Harriman  v. 
The  Statej  2.  ib.,  284,  when  the  defendant  objects  to  a 
witness,  whose  name  is  not  indorsed  on  the  indictment,  he 
should  not  be  permitted  to  testify.  Inconvenient  as  this 
rule  may  at  times  appear,  still  in  justice  to  the  accused,  it 
should  perhaps  be  maintained.  There  is  certainly  great 
fairness  in  advising  a  prisoner  of  those  witnesses,  who  may 
appear  against  him,  ih  time  to  guard  against  false  or  tain- 
ted accusation. 

llie  objection  in  relation  to  the  cumulative  character 
of  the  testimony,  does  not  appear  to  be  well  founded.  In 
that  particular,  it  does  not  seem  that  the  court  exceeded 
a  sound  discretion. 

Judgment  reversed. 

Wm.  Peim  Ctarke^  for  plaintiff  in  error. 

i>.  0.  Claudj  for  the  sUte. 
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Thediteof  anotegiyen  foreerriceBon  astemmbaBt,i8noteoiielTiif«thalll» 
forioee  were  rendered  at  or  before  such'date,  so  as  to  give  prierit|r  of  lim 
for  anch  aerricea,  oyer  a  eeixure  and  le?]^  made  at  the  aame  date  of  the 


A  geDenl  judgment  on  a  note  lor  aerrioea  rendered  to  a  steamboat,  cannot 
haTB  the  effect  of  a  preferred  claim  under  the  act  of  1847,  unleaa  the  judg- 
ment apeeiiy  and  fbi  the  lien. 

Under  the  aci  of  1836,  authoriaing  attachments  againat  boata  and  Yvrntia, 
the  juriadietion  of  the  diatrict  court  doea  not  depend  upon^the  atriet  rqga- 
bffitj  of  the  officer'a  retume,  when  the  proceeding*  in  other  reapeeti  wen 
liilly  authoriaedL 
191 
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AjKpealfrem  Lee  District  Court 

Opinion  hy  Hall,  J.  On  the  22d  day  of  Noyember, 
1847,  D.  and  A.  Hine  filed  tkoir  complaint  in  the  district 
ceiirt  (tf  Lee  county,  against  the  steamboat  Eentneky,  aad 
issaed'  a  warrant  to  the  sheriff  of  that  connty,  to  attach  lihe 
boat 

The  sheriff  made  the  followin^^  retnm  to  the  warrant : 
«'  Served  the  within  writ,  Kot.  22d,  1847,  by  attaching  the 
steamboat  Kentucky,  her  tackle,  ftimitare  and  ^apparel; 
appraised  at  thirty-eighthundred  dollars ;  appraisers,  Henry 
Williams,  Charles  McIntosL'' 

On  the  29th  day  of  November,  1847,  William  HcOall 
filed  his  complaint  against  the  steamboat  Kentucky,  befok^ 
C.  B.  Morse,  a  justice  of  the  peace  of  Lee  county,  and  upon 
his  complaint,  a  warrant  issued  to  a  constable,  who  returned 
the  warrant  on  the  same  day.  ^^  Executed  the  within  writ^ 
by  taking  the  steamboat  Kentucky  into  my  custody,  as 
commanded,  and,  also,  I  did  notify  the  master  of  said 
steambeat  Kentuc^,  by  reading  this  writ  to  him.^' 

The  complaint  states  that  the  suit  was  ^^  brought  on  a  note 
executed  by  the  clerk  of  the  boat  to  McCall,  for  servicea 
rendered  by  him  on  said  boat,  as  steward,  and  that  he  had 
assigned  the  note  to  Isaac  A.  Lafever ;  that  the  note  bears 
date  the  22d  of  November,  1847 ;  and  that  the  demand 
•oemed  to  the  plaintiff,  for  wages  due  him  for  services  ren* 
dered  the  boat,  within  twenty  days  lavt  past" 

This  complaint  was  verified  by  the  oath  of  Lafever.  On 
the  same  day,  the  justice  rendered  a  judgment  against  the 
boat,  in  these  words:  *' November  29th,  1847.  Whereupon 
came  the  plaintiff,  no  person  appearing  for  tlie  steamboat 
Kentucky,  judgment  is  therefore  rendered  against  tibe 
steamboat  Kentucky,  and  in  fiivor  of  the  plaintiff,  for  the 
sum  of  196  60,  by  default,  and  costs  taxedat^fB  22,  with 
interest  until  paid.    It  is  hereby  ordered  that  the  stesMiboai 
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Kentucky  be  sold  to  satisfy  the  above  judgment,  together 
with  her  tackle,  apparel  and  furniture,  as  the  law  directs.'^ 
On  the  18th  of  May,  1848,  an  order  of  sale  issued  on  this 
judgment,  and  on  the  29th  of  May,  the  steamboat  Ken- 
tucky was  sold,  by  a  constable,  to  Isaac  A.  Lafever,  for  the 
sum  of  one  hundred  dollars.  On  the  same  day,  Lafever  sold 
the  boat  to  Lewis  B.  Beeres. 

Ob  the  11th  of  May,  1848,  a  judgment  was  rendered  in 
the  district  court,  in  favor  of  D.  and  A.  Hine,  for  $190  50 
and  costs,  and  an  order  made  directing  the  sheriff  to  sell 
tUe  boat.  On  the  15th  of  May,  1848,  an  execution  issued 
on  Hine'sn  judgment,  and  on  the  6th  day  of  June,  1848,  the 
boat  was  sold,  by  the  sheriff,  to  D.  8.  Baker,  for  the  sum  of 
9825,  and  Baker  put  into  possession  of  the  boat. 

On  the  5th  day  of  Jnne,  1848,  Isaac  GkJland  sued  out  of 
the  office  of  the  Olerk  of  ihe  district  court  of  Lee  county,  a 
writ  of  replevin  for  the  steamboat  Kentucky,  against  L.  B. 
Beeves,  D.  S.  Baker,  and  lifty-two  others,  and  the  boat  was 
delivered  to  Galland,  on  the  writ 

At  the  November  term  of  the  district  court,  1848,  Gal- 
land was  non-suited,  and  a  contest  arose  between  Beeves 
and  Baker,  as  to  whom  the  damages  should  be  assessed. 
The  district  court  decided  in  favor  of  Baker's  title,  and 
upon  inquiry  of  damages,  rendered  judgment  in  his 
&vor,  and  against  GkiUand,  for  the  sum  of  three  thousand 
dollars  and  costs.  Beeves  took  exceptions,  and  brought  his 
ffmi  of  error  to  this  court 

The  owners  of  the  boat  have  submitted  to  the  action  and 
judgments  of  both  courts,  and  the  only  question  presented . 
is,  whether  the  title  to  the  boat  passed  by  the  sale  of  the 
constable  to  Lafever,  upon  McOalPs  judgment,  before  the 
justice,  or  by  the  sale  to  Baker,  by  the  sheriff,  upon  D.  and  A. 
nine's  judgment,  in  the  district  court.  The  title  of  Baker 
is  based  upon  the  act  of  December  20th,  1838,  and  related 
to,  and  takes  e^ct  from  the  day  of  the  seizure  of  the  boat, 
by  the  sheriff,  upon  the  warrant  issued  by  D.  and  A.  Hine, 
Voi.!? — 14. 
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the  22d  of  November,  1847.  The  title  of  Reeves  to  the 
boat,  ander  Lafever's  purchase,  will  relate  to,  and  take  effect 
from  the  date  of  the  seizure  of  the  boat,  by  the  constablei 
upon  the  warrant  issued  the  29th  of  November,  1847t 
unless  the  demand  and  judgment  of  McCall  have  the 
.  character  of  a  preferred  claim,  for  services  rendered  the  boat^ 
as  provided  by  the  act  of  February  25th,  1847,  in  which 
event  the  sale  and  title,  under  that  judgment,  would  be 
valid,  as  between  these  parties,  without  reference  to  the 
time  the  boat  was  attached  by  the  officers. 

McCall  commenced  his  suit  on  the  29th  of  November^ 
eight  days  after  D.  and  A.  SUne  had  commenced  their  suit 
The  suit  is  brought  on  a  note  executed  by  the  clert  of  the 
boat,  dated  the  22d  day  of  November,  1847,  which  note 
was  assigned  to  Lafever,  and  Lafever  becomes  the  real 
party  to  the  suit.  He  swears  to  the  petition  and  prosecutes 
the  demand.  It  is  alledged  in  the  complaint,  that  the 
indebtedness  accrued  to  McCall  for  personal  services,  ren- 
dei^d  by  him  to  tlie  boat  as  steward,  and  that  the  services  had 
been  rendered  within  twenty  days  next  preceding  the  29th. 
of  Novemberi  1847,  which  time  would  include  eight  days 
after  D.  and  A.  Hine's  warrant  was  levied,  and  twelve  days 
anterior  to  that  time.  The  justice  rendered  a  general  judg- 
ment against  the  boat,  without  referring  to  or  mentioning 
the  subject  of  the  preferred  claim  or  lien  of  McCall. 

The  presumption  is  conclusive,  that  the  suit  was  brought 
within  twenty  days  after  the  services  terminated,  tor  the 
entire  demand  had  accrued  within  twenty  days.  The  date  ^ 
of  the  note  is  not  conclusive,  that  the  service  had  been  ren- 
dered at  the  time  it  bears  date,  for  it  could  as  well  include 
services  to  be  rendered,  as  services  that  had  been  rendered, 
and  the  wording  of  the  complaint  presents  a  very  &ir  pre- 
sumption that  such  was  the  fact  '  It  follows,  then,  that  the 
presumption  is  quite  as  strong  that  the  services  were  ren- 
dered after  D.  and  A.  Hine's  lien  attached  to  the  boat,  as 
that  they  were  rendered  before  that  time.  If  they  were  ren- 
dered after  the  warrant  of  D.  and  A.  Hine  had  seized  the 
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boat,  there  would  have  been  no  lien  as  against  their  demand. 

Bnt  independent  of  this,  the  court  are  of  opinion  that  the 
judgment  of  the  court  should  specify  and  fix  the  character 
of  the  lien,  if  it  is  to  have  the  effect  of  a  preferred  claim, 
under  the  act  of  1847.  Something  more  than  a  general 
judgment  should  be  rendered  against  the  boat.  The  judg- 
ment should  be  as  specific  as  the  remedy,  and  clearly  state 
its  preferred  effect.  Unless  this  rule  is  correct,  it  would 
leave  a  wide  door  open  for  fraud. 

The  complaint  is  made,  the  warrant  issued  and  served, 
and  the  default  taken,  trial  had,  and  judgment  rendered  on 
the  sam^  day,'  and  probably  the  same  hour.  It  is  easy  to 
put  into  the  complaint,  the  statement  that  would  make  it 
appear  a  prefered  claim  under  the  statue  of  1847.  If  the 
boat  was  liable  at  all,  it  would  have  been  the  duty  of  the 
justice,  to  have  rendered  a  general  judgment, — as  in  this 
case, — without  regard  to  the  special  claim,  for  a  lien  under 
the  act  of  1847.  Then  if  the  specific  character  of  the  Uen, 
is  to  be  determined  by  the  complaint,  without  reference  to 
the  judgment,  it  will  be  the  act  of  the  party  bringing  the  suit, 
that  fixes  his  lien  and  not  the  judgment  of  the  court.  The 
judgment  would  be  the  same,  whether  the  demand  was  in 
feet  preferred  or  not 

Much  time  has  been  occupied  in  the  argument,  and  many 
authorities  cited  to  establish  an  objection  to  the  jurisdiction 
of  the  district  court  in  the  case  of  D.  &  A.  Iline  v.  the 
^  boat. 

It  is  contended  that  the  jurisdiction  of  the  court  depended 
upon  the  acts  and  return  of  the  sheriff  on  the  warrant,  and 
in  as  much  as  he  had  only  returned,  that  he  had  aMached 
the  hoat^  <&c.y  his  return  was  insufficient,  and  the  district 
court  had  no  authority  to  render  judgment.  We  can  see 
nothing  in  this  objection.  The  warrant  issued  in  the  case, 
was  authorized  by  law,  and  conferred  full  power  on  the 
dieriff  to  seize  and  hold  the  boat.  Clothed  with  that  power, 
the  sheriff  did  seize  and  hold  the  boat.  He  returned  to  the 
court  that  he  had  the  boat  to  answer  the  complaint    The. 
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court,  adjudged  the  complaint,  and  rendered  a  judgment 
against  the  boat,  and  ordered  the  sheriff  to  sell  it,  to  pay 
the  judgment.  The  sheriff  did  sell  it,  received  the 
monej,  and  paid  the  liability. 

Tf  these  facts  do  not  show  jurisdiction  in  the  court,  it 
would  be  difficult  to  define  what  would  show  it. 

The  power  of  the  court  is  indisputable;  the  subjugation  of 
the  boat  to  that  power,  was  complete  in  every  step  of 
the  proceedings. 

Judgment  affirmed. 

Mdmm  and  Miller,  for  appellants. 

0S&-  C.  Dixon,  for  appellee. 


Fbink  a  Co.  v.  Taylor's  Administratrix. 

T^  ^otumcnc^xl  suit  againBt  F.  &  Co.  for  damages  sugtained  to  his  person  bj 
the  QpsRtting  of  a  stage  coach ;  after  suit  was  commenced,  T.  died,  and 
liii  wife  was  substituted  as  administratrix  of  his  estate,  and  filed  a  supple- 
mental bill.  On  the  trial,  the  court  instructed  the  jurj  that  plaintiff 
^nld  recoTer  damages  for  the  injury  sustained  by  her  on  account  of  the 
d«aU>  of  T. ;  held  that  this  instruction  was  erroneous ;  that  she  could  not 
Teearer  f(>r  such  injury  as  administratrix,  but  that  she  might  do  so  by  a 
|n-oe«eding  in  her  own  name  and  right ;  that  as  administratrix  she  could 
4olj  reaver  such  damages  as  her  husband  might  have  recoTered. 

A  A  am^ndctl  petition  should  appertain  to  the  same  rights  of  the  party  plain- 
tiff AS  tbe  original  petition,  and  should  not  set  up  other  rights  effiecting 
Mher  p*jti€5. 

Appeal  from  Jefferson  District  Cov/rU 

Opini^m  by  Williams,  C.  J.    This  cause  was  commenced 
1a  the  cUfttrict  court  of  Wapello  county,  and  the  renae 
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changed  to  Jefierson  county.  The  Boit  was  brought  to  Feb- 
ruary term,  1852,  by  Telghman  A.  Taylor,  in  his  own  rig^t 
Hie  petition  of  complaint  sets  forth  as  the  cause  of  action^ 
"  that  on  or  about  the  31st  day  of  October,  1861,  he 
became  and  was  a  passenger  upon  the  stage  coach,  then 
owned  by^the  defendants,  which  was  kept  for  the  convey- 
ance of  the  United  States  mail,  and  for  the  conveyance  of 
passengers,  from  Keokuk,  in  this  state,  to  Ottumwa  ;  and 
that  while  petitioner  was  a  passenger  in  said  coach,  and  one 
H.  White,  then  in  the  employment  of  defendants  as  driver ; 
the  plaintiff  charges  that  the  coach  was  overloaded,  and 
that  by  careless  and  negligent  driving,  the  coach  was  upset, 
and  thereby  he  was  greatly  injured ;  that  in  consequence  he 
had  suffered  much,  and  incurred  great  expense  for  medi- 
cines and  medical  attendance,  &c.,  necessary  in  his  afllic- 
fion ;  that,  from  the  time  of  the  injury  to  the  time  of  the 
bringing  of  this  suit,  by  reason  thereof,  he  had  been  con- 
fined to  his  room,  and  unable  to  attend  to  his  busidess  as 
cabinet  maker.  He  also  avers  that  it  was  in  the  night  time, 
when  the  coach  was  turned  over  ;  and  that  there  was  but 
one  side  light  provided  for  the  coach  at  the  time.  He  con< 
eludes  by  claiming  one  thousand  dollars  damages. 

The  petitioner  then  procured  the  issuance  of  an  attach- 
ment, by  virtue  of  which  the  property  of  the  defendants 
was  attached. 

After  the  bringing  of  this  suit,  and  the  filing  of  this  com- 
plaint, the  plaintiff  died.  Margaret  Taylor,  wite  of  the 
plaintiff,  was  then  substituted,  as  administratrix,  to  prose- 
cute the  action  ;  whereupon  she  filed  a  supplemental  bill  of 
complaint  in  the  action,  in  which  she  sets  forth  th3  fact  that 
she  had  been  duly  appointed  administratrix  of  his  estate, 
and  then  proceeds  to  state  that,  ^'  she  claims  that  there  is 
now  due  to  her,  as  the  administratrix  of  said  estate,  from 
the  said  defendants,  the  sum  of  five  thousand  dollars,  to 
wit :  The  sum  of  one  thousand  dollars  for  damages,  as  set 
forth  in  decedent's  petition ;  and  the  farther  sum  of  four 
thousand  dollars  for  the  following  grievances  :  ^'  And  your 
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petitioner  further  states  and  claims  that,  in  conseqnenco  of 
the  injury  received,  as  sustained  by  the  said  Telgbtnan  A. 
Taylor,  deceased,  by  the  act  of  said  defendants,  as  eet  forth 
and  contained  in  said  original  petition  of  the  said  deceased^ 
he, — ^the  said  deceased, — from  the  time  of  the  filing  of  the 
said  original  petition,  continued  to  suffer  great  pain,  and 
continued  to  be  sick,  and  was  compelled  to  employ  physi- 
cians and  nurses  to  take  care  of,  and  cure  him  of  the  injury 
80  received  and  sustained  by  him  ;  that  he  had  paid  out  and 
expended  large  sums  of  money  to  physicians,  &c.,  in 
attempting  to  cure  him,  to  wit :  the  sum  of  five  hundred 
dollars  ;  that  he  continued  to  be  sick  and  suffer,  by  reason 
of  the  injury,  from  theSOtli  day  of  January,  1853,  until  the 
12th  of  June  1852,  when  he  died.  She  then  chargeB  that 
Lis  death  was  the  consequence  of  the  injury  received,  by 
the  upsetting  of  the  coach,  as  charged  in  the  original  peti- 
tion. 

She  then  concludes,  by  praying  that  the  suit  may  be  pros- 
ecuted in  her  name,  as  the  representative  of  her  deceased 
husband,  and  that  she  may  have  judgment  for  the  said  f^iim 
of  five  thousand  dollars,  with  costs,  &c. 

Afterwards,  the  original  and  supplemental  [letition  was 
amended,  so  as  to  allege  more  specifically  the  facts  relative 
to  the  defendant's  undertaking,  by  their  agent,  to  carry  the 
deceased,  as  a  passenger,  for  the  pay,  and  the  negligence  of 
the  agent  and  driver,  by  which  the  deceased  plaintiff  waf 
injured,  and  his  death  caused. 

Issue  was  joined,  the  cause  tried,  and  a  verdict  rendered 
for  the  plaintifi  for  fifteen  hundred  dollars,  upon  which 
judgment  was  entered.  From  this  judgment  the  defend- 
ants have  appealed. 

Several  errors  have  been  assigned,  on  which  a  reveraal  af 
the  judgment  is  urged.  However,  they  all  relate  to  proceed- 
"  ings  had  in  the  court  below,  which  refer  to,  and  depend  on 
the  same  point.  This  is  presented  by  the  third  assignment 
of  error,  which  is  that,  ^  the  court  erred  in  giving  the 
iastructionB  to  the  jury,*  that  said  Margaret  could  recover 
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damages  for  the  injarj  sustained,  by  her  on  account  of  tlie 
death  of  said  Telghman  A.  Taylor,  on  this  action.*' 

It  appears  by  the  bill  of  exceptions,  that  snch  was  the 
inBtniction  given  to  the  jury  by  the  court,  upon  this  quee- 
tion^ 

This  actipn  was  commenced  and  prosecuted  by  Telgh- 
man A,  Taylor,  in  his  own  right.  Pending  tlie  prosecu- 
tioD,  and  before  trial  had,  he  died.  Margaret  Taylor,  his 
widow,  administered  on  his  estate ;  and  as  adujiiListrattix^ 
was  Bubstituted  as  the  plaintiff,  in  his  stead,  to  prosecute 
his  action  in  the  district  court,  where  she  tlin.^  became 
authorized,  as  plaintiff,  to  proceed  with  the  action;  she 
could  legally  amend  the  petition,  by  leave  of  tho  court ; 
or  could  file  an  amended  petition,-  at  the  proper  ritnc,  pro* 
Tided  such  petition  was  of  matter  appertaining  to  the  ^ame 
fight  of  the  party  plaintiff,  which  was  cont^iined  in  die 
original  petition.  The  Code  of  Iowa,  chaptt^r  1(^4^  § 
I'JSl,  pa<  255,  provides  that  "  several  causes  of  nation 
may  be  united  in  the  same  petition,  providefi,  they 
affect  all  the  parties  thereto  in  the  same  capacitit-is,  and  if 
Buit  on  all  might  be  brought  in  that  county,  lint  tlie 
court,  to  prevent  confusion  therein  may  direct  all  or  any 
portion  of  the  issues  joined  therein,  to  be  tried  separately." 

By  Liie  enactments  of  this  section,  the  legislature  have 
enabled  the  plaintifi  in  an  action  to  unite  several  cauaes 
of  complaint,  in  the  same  petition  ;  but  these  must  ^'  affect 
all  the  parties  thereto,  in  the  same  capacities.*'  It  does  not 
go  eo  far  as  to  unite  several  persons  possessing  and  having 
distinct  and  individual  rights,  to  the  same  action.  In  thi$ 
case  it  is  true,  that  in  common  with  Telghman  A.  Taylor^ 
the  husband  and  plaintiff,  Margaret  his  wife,  had  an 
interest  in  the  action  brought  by  him  in  his  life  time.  But 
upon  being  substituted  as  administratrix,  she  became  the 
representative  of  those  interested  in  his  estate,  in  the  prose- 
cution of  this  action.  If  damages  were  recovered  in  this 
suit^  they  would  be  assets  in  her  hands  for  their  benetit, 
«nd  ihe  would  be  accordingly  cHargeable,  as  adminiBtra' 
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txix.  He  had  sued  to  recover  damages  for  ii^urj,  suiferiDg, 
expenditure  of  monej,  loss  of  time,  &c.,  which  had  been 
brought  upon  him  by  the  illegal  conduct  of  the  defendant 
before  his  death,  pending  the  suit,  she  being  substituted  ^g 
his  administratrix,  could  only  act  in  this  capacity.  But 
she  seeks  by  her  supplemental  petition  a  claim  for  damageSi 
founded  upon  his  death,  upon  the  allegation  that  it  was  caused 
by  the  injuries  as  complained  of  in  the  original  petition, 
lliis  we  think  would  be  to  allow  her  to  blend  in  the  same 
suit,  matters  appertaining  to  her,  in  her  individual  right, 
with  those  of  another  and  different  right  The  pro- 
visions of  the  Code  have  certainly  changed  the  com- 
mon law  practice  in  relation  to  the  rights  of  parties  in 
actions ;  but  we  do  not  understand  them  as  having  gone 
so  far  as  to  allow  parties,  who  stand  in  distinct  and  sepa- 
rate rights  and  capacities,  to  unite  their  interests  on  the 
same  action. 

To  recover  damages  for  the  loss  sustained  by  her,  by 
reason  of  the  death  of  her  husband,  she  must  resort  to  an 
action  in  her  own  name,  as  the  matter  thereof  appertains 
to  her  own  and  separate  right.  The  damages  which  might 
be  recovered  by  virtue  of  the  supplemental  petition  would 
not  belong  to  the  estate,  as  they  are  claimed  as  accruing 
in  consequence  of  his  death ;  and  all  subsequent  to  the 
original  action. 

Judgment  reversed. 

J.  C.  Knapp^  tor  appellants. 

Slagle  and  Achesen^  for  appellee. 
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ShAFFEB  V.  BoLAJfDEB. 

On  a  eontnust  made  in  Ohio  in  1840,  judgment  was  obtained  in  thia  atate  in 
1845,  and  in  1850  land  was  sold  to  satisfy  the  judgment;  held,  that  the 
execution  defendant  cannot  avail  himself  of  the  remedial  laws  of  Ohio,' 
to  a?oid  this  sale ;  that  the  lex  fori  must  prerail ;  and  that  an  appraiae- 
ment  of  the  property  under  the  Taluation  law  was  not  necessary. 

Tbeltxloei  eantraetua  not  applicable  to  questions  mainly  remedial. 

A  purchase  at  judicial  sales  depends  upon  the  judgment,  levy  and  deed  ; 
these  being  unobjectionable,  an  innocent  purchaser  should  not  be  affected 
by  other  irregularities. 

Appeal  from   Va/n  Buren  District  Court, 

Opinion  hy  Gbeene,  J.  John  Shaffer  commenced  this 
suit  in  equity,  again&t  W.  H.  Bola^er  and  his  son  Joel  S. 
Bolander,  to  set  aside  the  legal  title  to  eighty  acres  of  land 
which  W.  H.  Bolander  had  purchased  in  the  name  of  his 
son  Joel. 

The  facts  in  the  case  show  that  January  24, 1840,  W.  H. 
Bolander  gave  his  two  notes  to  W.  C.  Goff  in  the  state  of 
Ohio.  The  next  year  Bolander  moved  to  Iowa,  and  in 
1844,  purchased  with  his  own  money  the  land  in  question, 
in  the  name  of  his  son  Joel,  who  was  then  about  one  year 
old. 

In  April,  1845,  Goff  recovered  judgment  against  W. 
H.  Bolander  for  amount  of  the  two  notes  and  interest,  and 
in  February,  1850,  the  land  was,  on  execution  issued  from 
said  judgment,  sold  to  G.  G.  Wright,  and  in  May,  1851, 
after  the  period  for  redemption  had  expired,  it  was  sold 
and  transferred  to  said  John  Shaffer. 

In  defense  of  this  proceeding  the  son  Joel's  answer 
averred  that  the  sheriff's  sale  was  void,  and  passed  no 
title  because  the  laws  of  Ohio,  where  the  contract  was 
14* 
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made,  required  an  appraisement  before  sale  on  execution. 
2.  Because  the  laws  of  this  state,  regulating  such  aale 
required  an  appraisement. 

To  this  answer  there  was  a  demurrer,  under  which,  the 
court  ruled  that  the  land  in  •controversy,  should  have  been 
appraised  at  sheriff's  sale,  and  not  having  been  so  appraised^ 
the  sale  was  void  and  passed  no  title. 

1.  Lex  loci  contractus  is  not,  we  think,  applicable  to  the 
merely  remedial  question  involved  in  this  case.  The 
validity  of  the  contract  made  in  Ohio,  is  not  questiuned. 
The  debtor  could  not  avail  himself  of  the  forms  and  reme* 
dies  of  the  Ohio  laws,  after  departing  fix)m  their  jurisdiction 
and  placing  himself  under  the  protecting  laws  of  another 
state.  The  doctrine  is  now  too  well  settled,  to  be  disputed^ 
that  the  forms  of  remedies,  and  the  order  of  judicial  pro- 
ceedings are  to  be  according  to  the  law  of  the  place  where 
the  action  is  enforced,  without  special  regard  to  the  domicil 
of  the  parties,  or  thefh*igin  of  the  liability.  Story's  Con. 
of  Laws,  §  §  556,  557  and  558.  1  Cranch,  259.  8  Peters 
361 ;  13  ib.,  378. 

The  defendant  having  removed  from  the  jurisdiction  of 
the  state  within  which  the  contract  was  made,  and  having 
placed  himself  and  his  property  under  the  laws  of  another 
state,  he  cannot  avail  himself  of  those  forms  and  remedies 
which  he  has  volimtarily  abandoned.  As  in  the  proceed- 
ings against  him,  so  in  his  defense  the  lex  fori^  must 
prevail. 

2.  Was  the  sale  void  under  the  laws  of  this  state.  The 
valuation  law  took  effect  February,  20th,  184:3.  This  law 
could  not  constitutionally  apply  to  contracts  previously 
made,  and  was  modified  accordingly  in  June,  1844.  The 
contract  in  this  case  was  made  in  1840,  long  prior  to 
the  valuation  law,  and  the  judgment  was  rendered  after 
the  modification  in  June,  1844,  to  wit;  in  April*  1845,  and 
finally,  the  law  was  repealed  in  1846,  and  long  before  the 
execution  and  sale. 
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There  was  not  then,  at  the  date  of  the  contract,  nor  of  the 
execution  or  eale,  anj  valuation  law  in  force.  Hence  it 
follows,  that%  the  valuation  law,  was  not  applicable. 
1.  Because  it  could  not  impair  the  obligation  of  the 
contract  previously  made.  2.  Because  it  was  not  in 
force  at  the  date  of  the  execution  and  sale. 

But  had  the  valuation  law  been  in  force  at  the  date  of  the 
judgment  and  execution,  it  would  by  no  means  follow  that 
the  neglect  of  the  sheriff  to  have  the  property  appraised 
and  sold  at  two-thirds  its  value,  would  render  the 
sale,  to  an  innocent  purchaser  void.  •  In  the  language  of  the 
supreme  court  of  U.  8.,  ^'  the  purchaser,  depends  on  the 
judgment,  the  levy  and  the  deed.  All  other  questions  are 
between  the  parties  to  the  judgment  and  the  marshal  ^ 
4  Wheaton,  503  ;  10  Peters,  471  ;  1  Blackf.,  210;  2  ib., 
295  ;  4  ib.,  489 ;  8  John,  366  ;  12  ib.,  213  ;  2  6.  Greene. 
89^-44. 

In  this  case  there  is  no  objection  to  the  judgment,  the 
levy,  or  the  deed,  and  hence  all  other  questions  were 
between  the  execution  .defendant  and  the  sheriff 

But  we  are  clearly  of  the  opinion,  that  no  appraisement 
was  necessary  in  this  case,  and  that  the  court  erred,  in 
declaring  the  sale  void. 

•  Judgment  reversed. 

G.  O.  TTri^A^,  for  appellent. 

y.  O.  HaU^  for  appellee. 
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Ball  et  al,  v.  Humphrey  et  al. 

Proceedings  in  reference  to  a  countj  road  were  taken  bj  appeal  to  the  dis- 
trict court,  where  appellees  mored  to  dismiaB  the  appeal  on  the  gnratid 
that  application  for  damages  were  not  made  within  the  time  required  hj 
law,  and  because  the  district  court  has  no  jurisdiction  over  the  question, 
of  damages ;  held,  that  as  Ihe  countj  judge  had  acted  upon  the  question  of 
damages  without  objection,  the  appeal  should  not  be  dismissed. 

The  location  of  a  road,  where  it  does  affect  the  rights  and  interests  of  indi- 
viduals as  distinguished  from  the  public,  is  not  subject  of  appeal  to,  and 
cannot  be  reveiwed  bj  a  jury  in  the  district  court,  but  when  it  involves  a 
*  question  of  damages  to  the  land  of  an  individual,  that  question  maj  be 
taken  to  the  district  court,  and  all  .questions  affecting  the  public  onlj, 
should  be  referred  back  to  the  countj  court. 

Costs  accruing  in  the  district  court,  should  be  determined  by  that  courts  and 
should  not  be  referred  to  the  countj  court. 

Appeal  from  Jefferson  District  Court 
Opinion  hy  Hall,  J.  This  was  an  appeal  bj  Ball  and 
others,  from  proceediogs  had  before  the  county  judge,  in 
establishing  a  county  road,  and  in  the  assessment  of  damages. 
Humphrey  and  others  petitioned  for  the  road,  and  Ball  and 
others  resisted  the  establishment,  and  claimed  damages,  for 
reason  that  the  road  passed  over  lands  owned  by  them. 
The  proceedings  before  the  county  judge  appear  to  have 
been  regular,  up  to  the  time  of  the  assessment  of  damages) 
and  final  establishment  of  the  road,  at  which  time  the 
county  eourt  ordered  the  establishment  of  the  road,  upon 
the  condition  that  the  petitioners  paid  the  damages  assessed, 
to  the  claimants,  and  the  costs.  From  this  decision,  Smith 
Ball  and  others,  to  whom  damages  had  been  awarded,  by 
the  coimty  court,  appealed  to  the  district  court.  On  the 
trial  in  the  district  court,  the  court*  submitted  to  the  jury 
the  question  of  damages  sustained  by  each  of  the  appellants 
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severally,  and  refused  to  exibmit  to  tlie  jury,  or  entertain 
the  question,  as  to  the  necessity  or  convenience  of  the  road 
for  the  traveling  public. 

The  appellees  moved  to  dismiss  the  appeal,  becaiise  the 
Appellants  had  not  made  the  application  for  damages  within 
the  time  required  by  law,  and  because  the  district  court  had 
^0  jurisdiction  over  that  question,  which  motion  was  over- 
niled^  and  exceptions  taken.  The  appellants  except  to  the 
'^ing  of  the  court,  refusing  to  try  the  question  in  relation 
to  the  establishing  of  the  road.  The  district  court,  after 
^^seessing  damages,  refer  the  whole  matter  back  to  the  county 
^^ft,  and  make  no  order  in  relation  to  the  costs  that  had 
kerned  in  that  court,  but  send  it  to  the  county  court  for  dis- 
P<^Jtion. 

yoth  parties  now  appeal  to  this  court.    Ball  and  others 

^    ^  for  error,  the  refusal  of  the  court  below  to  hear  and 

**i"iUine  the  question,  as  to  the  propriety  of  establishing 

w6  road,  and  the  refusal  of  the  court  to  render  a  judgment 

{or  ^l^e  costs  that  arose  in  the  district  court,  on  the  appeal. 

ET^rnphrey  and  others  assign  for  error,  the  refusal  of  the 

co^rt;  to  dismiss  the  appeal,  and  for  assessing  damages. 

'^^  think  there  is  no  ground  in  the  objection  that  the 

*Pplioants  did  not  petition  the  county  court  for  damages  in 

"*^^-      The  county  court  decided  that  question,  and  acted 

^^  the  case,  and  no  objection  was  raised  before  that  court, 

^'^^Ppeal  taken  from  the  decision,  in  that  respect. 

^*^e  propriety  or  impropriety,  of  establishing  a  public 

^  *    is  purely  a  question  for  the  public.    No  one  person 

.  ^   Ixave  an  injcereet  in  that  question,  as  contradistinguished 

,  *^^   all.    Tr-pe,  some  persons  may  use  the  road  more  than 

TK  ^*"*'  ^^^  ^^  *^®  equally  interested  in  its  establishment. 

.  ^   X^rivate  xjitizen,  whose  land  is  taken  for  the  road,  has  no 

.  ^^^^Bt  asd^istinguished  from  the  public ;  for  that  purpose,  he 

«^    ])art  oj^  the  public,  and  his  interest  is  one  in  common 

^  ^*^  all.  Ale  is  to  be  paid  a  just  compensation  for  the  land 

^   taketo  for  the  public  use.    When  he  has  received  that 
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compensation,  or  an  equivalent  for  the  land  taken,  he  stands 
in  the  same  relation  to  the  road  as  the  citizen  does  whose 
lands  have  not  been  taken.  His  interests,  as  distinguished 
from  the  public,  have  been  extinguished  by  the  payment  for 
the  land  taken.  §  131  of  the  Code  provides  for  <^  appeals 
from  the  decrees,  orders  and  decisions  of  the  county  court| 
of  any  matter  affecting  the  rights  or  interests  of  individuals, 
as  distinguished  from  the  public/'  It  follows,  then,  that  the 
locating  and  establishing  of  the  road  cannot  be  reviewed  by 
an  appeal  to  the  district  court,  and  that  the  court  was  right 
in  its  decision,  refusing  to  submit  that  question  to  the  jury. 
The  question  for  damages,  for  taking  the  land  for  the  road, 
is  clearly  one.  When  the  right  of  the  individual  becomes 
adverse  to  the  public,  one  must  pay  and  the  other  must  be 
be  paid,  and  the  question  is  how  much  the  one  must  pay  and 
the  other  receive  ? 

The  interest  of  the  individual  is  distinguished  from  that 
of  the  public  as  clearly  as  can  well  be  conceived.  They 
are  emphatically  antipodes  to  each  other.  From  the  decis- 
sion  of  the  county  court  upon  this  question,  then,  an 
appeal  is  allowed,  and  the  court  below  was  right,  in  submit- 
ting that  issue  to  the  jury. 

We  see  no  objection  to  the  district  court's  returning  %he 
result  of  the  appeal  to  the  county  court,  for  its  further 
action  ;  indeed,  we  consider  this  as  the  proper  course,  inas- 
much as  the  law  contemplates  the  county  court  shall  keep 
the  archives,  and  have  the  control  of  all  matters  pertaining 
to  roads. 

The  district  court  should  have  disposed  of  the  costs  made 
in  its  own  court  That  cannot  be  committed  1^  the  coun^ 
court.  That  court  has  no  power  to  decide  wholhas  to  pay 
them,  or  provide  in  any  way  for  their  collection!  or  liquida- 
tion. \ 

The  decision  of  the  district  court,  ordering  tike  county 
court  to  take  into  consideration  tJie  costs,  which  aocrued  in 
the  district  court,  on  the  appeal,  will  be  rever8ed,Wd  the 
case  remanded,  with  directions  to  the  district  canrt,  to 
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proceed  to  enter  jndgment  for  the  costs  in  accordance  with 
the  rights  of  the  parties. 

Judgment  reversed. 

Slagle  and  Acheson^  for  appellants. 

Charles  Negits^  tor  appellees. 


YouNo  et  aL  v.  GiiMKEL. 

Where  G.  SB  a  tenant  in  common,  with  minors  who  had  no  guardian  at  'ikw, 
made  necersnrj  and  valuable  repairs  to  a  miU,  and  where  the  maternal 
guardian  of  the  minors  acquiesced  in  such  repairs ;  held  that  Q.  is  not 
entitled  to  the  ezclusire  possession  of  the  premises  until  reimbursed  for 
the  amount  expended  by  him  for  such  repairs. 

Minors  do  not  possess  the  legal  capacity  to  dispose  of  their  right  of  posses- 
sion in  reality  by  lease  or  other  contract,  nor  can  their  natural  guardian 
do  so  without  authority  from  the  proper  court. 

Thelpower  to  manage  the  estate  of  minors  can  only  be  derived  from  the 
county  court  under  the  Code. 

Appeal  from  Jefferson  District  Court. 

Opinion  hy  Williams,  C.  J.  Action  of  right  instituted 
by  William  Young,  David  Young  and  James  Young, 
minors,  suing  by  Matthew  Cuny,  their  guardian,  in  the 
district  court  of  Jackson  county,  to  May  term,  1852. 
The  petition  of  the  plaintiffs,  states,  in  substance,  that  they 
claim  of  the  defendant,  John  Gammel,  an  interest  and  right 
to  the  immediate  possession  of  the  equal  undivided  one- 
half  part  of  the  south-west  quarter,  and  the  north-east 
quarter  of  the  south-east  quarter  of  section  thirty,  in 
township  eighty-five,  range  four,  east,  of  land  situated  in 
the  county  of  Jackson,  and  state  of  lowa^  that  I^avid 
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Young,  deceased,  the  father  of  the  plaintiffs,  late  of  said 
county,  at  the  time  of  his  death,  was  seized  in  fee  simple 
of  said  land ;  that  said  David  Young,  on  or  about  the  sixth 
day  of  October,  A.  D.  1846,  died  intestate,  leaving  his 
widow,  John  Young,  Thomas  Young,  Elizabeth  Jane 
Young,  his  children,  and  his  next  of  kin,  and  heirs  at  law 
living ;  that  said  elder  brothers,  tlie  sister,  and  the  plain- 
tiffs, as  heirs  at  law  of  said  David  Young,  their  deceased 
father,  became,  and  were  seized  at  his  deatli,  as  tenants  in 
common,  of  the  aforesaid  real  estate,  in  equal  proportions; 
and  while  so  seized,  on  or  about  the  first  day  of  September, 
A.  D.  1851,  the  said  John  Young,  Thomas  Young,  Eliza- 
beth Jane  Young,  respectively,  by  quit  claim  deed  or 
otherwise,  conveyed  all  their  right  and  title  to  the  aforesaid 
land  to  defendant,  John  Gammel,  and  that  he,  on  or  about 
the  first  day  of  October,  1851,  entered  upon  and  took  poe* 
session  thereof,  with  the  appurtenances,  and  from  that 
time  has  kept,  and  still  continued  to  keep  and  hold  the 
possession  of  the  right  and  interest  of  the  plaintiflfe  in  said 
real  estate;  and  denies  the  right  of  the  plaintiffs  to  the 
immediate  possession  of  the  equal  imdivided  half  part 
thereof,  &c. 

The  statutory  writ  was  issued  and  served  on  defendant. 
At  the  same  court,  the  defendant  appeared,  by  his  counsel, 
and  filed  his  answer  to  the  petition  of  plaintiffs,  denying 
that  he  detained  the  premises,  as  stated  in  the  petition^  and 
averring  therein  that  he  came  peaceably  and  lawfully  into 
the  possession  of  said  premises;  and  that  this  suit  was 
commenced  without  any  previous  notice  to  quit  being 
given  by  said  plaintiffs,  according  to  the  form  of  the 
statute,  in  such  cases  made  and  provided. 

Admitting  also,  that  he  is  the  owner  of  the  undivided 
half  of  said  premises,  as  stated  in  plaintiff's  petition,  and 
that  the  plaintiff's  are  the  heirs,  of  said  Young,  as  therein 
stated  ;  also  that  the  main  value  of  said  premises  consists 
in  a  mSll  improvement  on  the  same.  That  after  the  death 
of  said  Young,  the  premises  were  in  a  very  bad  condition ; 
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Iliat  certain  repairs  became  necessary  for  the  i»n»servation 
of  the  property,  that  he,  at  the  request  of  Mrs.  Young,  the 

.mother,  and  the  natural  guardian  of  said  minors,  as  also 
at  the  request  of  the  then  owners  of  die  otlier  undivided 
half  of  the  premises,  made  large  expenditures  for  repairs, 
which  were  absolutely  necessary  for  tlie  protection 
and  preservation  of  said  estate ;  the  value  of  which  repairs 
amounted  to  the  sum  of  one  tliousand  dollars,  that  the 

.  repairs  were  useful  and  beneficial  to  the  premises,  and 
that  he  is  now  occupying  the  same  and  accounting  for 
the  rents  and  profits  thereof  at  a  fair  and  reasonable  value 

;in  the  improved  state.  That  as  yet  the  rents,  and  profits, 
have  not  been  sufficient  to  pay  said  expenditure.  The 
answer  then  concludes  with  a  prayer,  that  he  may  be 
compensated,  and  placed  in  statu  quo^  before  plaintiffs 
shall  recover  possession.  The  plaintiffs  demurred  to  the 
defendant's  answer,  on  the  grounds  that  the  defendant, 

.  in  said  answer,  did  not  allege  that  he  came  into  possession 
of  said  premises  by,  and  with  the  consent  of  said  plain- 

'  tifis,  or  any  person  claiming  to  be  the  owner  thereof, 
nor  that  the  relation  of  landlord  and  tenant  existed  in  any 
ibrm  or  manner  between  said  plaintiff's  and  defendant. 
That  the  answer  is  uncertain  and  insufficient. 

To  the  last  plea|^of  defendant's  answer,  plaintiffs 
demurred,  because  it  did  not  appear  thereby,  that  he 
rightfally  made  the  repairs,  for  which  he  claimed  remu- 
neration, and  therefore  to  hold  said  premises,  nor  that  he 
made  the  same  at  the  instance,  or  by  the  order  of  any 

1  court,  or  by  the  authority  thereof,  which  had  competent 
power  to  grant  the  same;  nor  was  the  same  done  at  the 
iiffitance  and  request  of  the  plaintiffs,  or  their  agent,  or 
goardian,  or  by  any  other  person  on  their  behalf,  having 
legal  power,  or  authority,  to  contract  witli  said  defendant 

'.for  said  repairs. 

That  it  does  not  appear,  by  said  plea,  when  defendant 

'  took  pofisesaion,  or  how  long  he  has  been  in  the  occupancy 
Voi^IV.— ^16. 
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of  the  premises;  what  the  amount  of  the  rents  and  profits 
is;  how,  or  to  whom,  he  has  accounted  or  is  now  accoun- 
ting thereto,  or  any  balance  struck  in  said  accounting,  and 
now  claimed  by  him,  that  said  plea  is  uncertain,  &c. 

The  demurrer  of  the  plaintiffs  was  overruled  by  iho 
court  Plaintiff's  thereupon  rested.  "The  court,  there- 
apon,  ordered  and  adjudg^ed,  that  the  defendant  remun 
in  possession  of  the  said  premises,  as  against  the  plaintiflb| 
and  those  claiming  by  or  under  them,  until  compensation 
be  made  to  the  defendant,  for  the  repairs  made  by  hin^ 
for  the  protection  and  preservation  of  the  said  estatSi  as 
mentioned  in  his  answer,  and  that  defendant  have,  and 
recover  his  costs,  &c." 

The  judgment  of  the  district  court,  as  rendered  in  this 
case,  must  be  reversed.  The  demurrer  of  the  plaintiff's, 
to  the  defendant's  answer,  should  have  been  sustained. 

It  is  admitted  by  the  pleadings  on  part  of  defendant^ 
that  the  relation  of  tenants  in  common,  of  the  fee  simple, 
to  the  land  exists  between  him  and  the  plainti&,  by 
virtue  of  a  deed  of  conveyance  to  him,  of  the  imdivided 
interest  of  the  senior  heirs  of  David  Young  deceased, 
the  father.  This  fact  being  established,  together  with  the 
minority  of  the  plaintiffs,  fixes  the  rights  of  the  parties  in 
this  action.  The  defendant's  ansiver,  furnishes  no  legal 
defense  to  this  action.  It  admits  all  the  material  allega- 
tions of  plaintiff's  petition ;  but  seeks  to  defeat  their  action 
by  setting  up  the  relation  of  landlord  and  tenant;  and  the 
necessity  of  a  notice  to  quit  the  premises,  before  action 
commenced.  It  then  alleges,  as  a  justification  for  holding 
the  exclusive  possession  of  the  premises,  that  the  defend- 
ant having  gone  into  possession  of  the  premises  in  his  own 
right,  as  tenant,  in  common  with  the  plaintiffs,  who  were 
then  minors  without  a  guardian  at  law,  he  had  made 
valuable  repair  so  the  property,  which  were  necessary,  and 
beneficial,  to  prevent  dilapidation  and  waste;  and  tliat 
these  were  made  at  the  reqest,  or  by  the  persuasion  of  the 
mother,  and  natural  guardian  of  the  plaintiffi.    He  tfiere- 
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by  puts  himself  on  the  position,  for  his  defense  to  this 
aetion,  that  I|e  is  legally  justified  in  holding  the  entire  and 
exdnsive  possession  of  the  lands,  so  as  to  work  an  ouster 
of  the  plaintiffs,  until  they  pay  him  the  amount  00 
expended  by  him  in  the  repairs. 

The  answer  does  not,  in  legal  substance,  by  the  facts 
therein  stated,  show  the  existence  of  the  relation  of 
landlord  and  tenant  between  the  parties.  Tlie  plainti£Si 
being  minors,  did  not  possess  legal  capacity  to  dispose  of 
their  right  of  possession  by  lease  or  otherwise,  by  either 
express  or  implied  contract.  The  law  would  not  impose 
upon  them  any  such  liability.  In  contemplation  of  law 
they  could  neither  do  uor  suffer  to  be  done  anything,  aa  of 
contract ,  so  as  to  dispose  of  their  right  to  the  estate  or 
the  use  of  it,  without  the  interposing  power  of  the  proper 
court,  in  accordance  with  law.  The  mother  being  only 
the  natural  guardian  of  the  persons  of  the  children,  could 
net  control  or  dispose  of  their  rights  in  the  estate  by  con- 
tract with  the  defendant.  Combs  v.  JadcBon^  2  Wend. 
Reports,  153. 

Upon  the  death  of  the  father,  although,  the  mother 
becomes  the  natural  guardian  of  the  infants,  she  must,  to 
enable  her  to  act  in  the  matter  of  the  estate,  be  empowered, 
and  authorized  to  do  so,  by  the  court.  The  power  to 
manage  the  estate  of  an  infant,  can  only  be  derived  from 
the  county  court.  Code  of  Iowa,  §  §  1491,  1492,  1498 
1494,  1495.  The  permission  of  the  mother,  who  was 
not  autj^rized  by  thejcourt  to  give  it,  was  without  legal 
sanction ;  and,  as  to  the  rights  of  the  plaintiffs,  of  no  effect 
in  law. 

What  ever  may  be  the  equitable  rights  and.  remedy 
of  the  defendant,  they  cannot  be  maintained  as  set  np 
hare,  in  set-off  of  the  claim  of  the  plaintiffs  to  possession 
of  the  land  as  tenants  in  common.  To  permit  it,  would 
be  to  furnish  an  easy  mode  for  one  tenant  in  conmion  to 
encumber  the  estate  of  his  co-tenants  who  are  minois^ 
and  hold  them  dispossessed,  and  work  at  his  own  optiph 
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a  privation  of  their  right.  These  acts  relied  on,  in  his 
answer^  for  defense  to  this  action,  were  dofte  in  his  own 
wrong.  3  Watts,  R.  238 ;  4  Kent  Com.  369.  However 
necessary  the  repairs  may  have  been,  to  preserve  the 
property  from  dilapidation  and  waste,  he  cannot  be  per- 
mitted to  defeat  the  plaintiffs  action  by  pleading  his 
right  to  remuneration. 

However  effectual  this  plea  and  the  authorities 
adduced  and  argument  of  defendant's  counsel  might  be, 
for  remuneration  in  another  case,  before  a  proper  person, 
wo  think  they  cannot  avail  here. 

Judgment  reversed. 

f/,  £.  Booths  for  appellant. 

/Smithy  McKvrday^  and  Poor,  for  appellee. 


Harlan  v,  Bsrbt. 

Ac  ansnttsSed  jodgment  against  one  of  the  payors  of  a  joint  and  sereral 

note,  is  no  bar  to  an  action  against  the  other. 
Where  the  appearance  of  the  note  is  the  only  evidence  of  an  alteration  in  the 

date^  or  where  snch  alteration  does  not  appear  to  be  materiii,  the  validity 

of  th4>  note  should  not  be  affected. 

Appeal  from  JdiMoaHne  District  Court 

Opinion  by  Grkknp,  J.  This  action  was  commenced  by 
Ann  Harlan  against  Thomas  S.  Berry,  on  a  joint  and 
Beveml  note,  made  by  him 'and  one  John  Brandenberg. 
The  cause  was  submitted  to  the  court  without  a  jury,  and 
judgment  rendered  in  favor  of  the^  defendant,  on  the 
^^imd,  m  appears  by  the  bill  of  exceptions,  that  there 
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had  been  a  judgment  rendered  against  Brandenberg  on 
this  note ;  and  because  the  face  of  tlie  note  gave  some 
indications  of  Jbaving  been  changed  from  the  "  21  to  the  16  " 
day  of  the  month. 

The  question  arises,  is  either  of  these  grounds  sufficient 
to  justify  the  court  below  in  deciding  against  the  plaintiff Ib- 
right  to  recover. 

1.  The  promise  made  by  the  note,  is  both  joint  and 
several.  Until  the  note  is  paid,  both  parties  are  separaUl/y 
liable.  An  uosatisfied  judgment  upon  the  several  promise 
of  one,  cannot  be  a  bar  to  an  action  on  the  several  promise 
of  the  other.  In  such  a  case,  the  two  separate  judgments 
would  amount,  in  substance,  to  notliing  more  than  a  joint 
judgment  against  both,  and  the  payment  of  one  would 
operate  as  a  satisfaction  of  both.  Tliis  view  is  fully  svs- 
tained  in  Wa/rd  v.  Johnson^  13  Mass.,  148. 

2.  K  the  date  of  the  note  was  altered,  without  the  con- 
sent of  the  parties,  and  if  such  alteration  became  material, 
it  would,  at  common  law,  render  the  note  wholly 
invalid.  But  it  appears  by  the  bill  of  exceptions,  that 
there  was  no  evidence  given  by  either  party,  in  relation  to 
the  alteration,  except  the  note.  This  could  not  show  that 
there  was  any  alteration,  after  the  note  was  signed,  or  that 
it  was  altered,  without  the  consent  of  the  makers,  or  that 
the  alteration  was  material  to  the  makere.  Unless  these 
facts  appear,  the  court  could  not  be  justified  in  declaring 
the  note  invalid. 

Judgment  reversed. 

S.  Whicher^  for  appellant. 

«/.  Scott  Sichmandy  for  appellee. 
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Wood  v.  Sandb. 

In  an  action  against  the  mortgagee  to  recover  tlie  balance  due  on  the  OMSt- 
gage  and  note,  after  applying  the  proceeds  from  the  sale  of  the  mortgaged 
premises ;  it  was  held,  that  as  the  mortgagee  had  not  indorsed  the  notek 
there  was  no  cause  of  action  against  him. 

Appeal  fivm   Wapello  District  Court. 

Opinion  Jyy  Hall,  J.  On  the  14th  day  of  January, 
18S1|  Joseph  Thompson  executed  his  note,  or  contract  in 
writing,  as  follows :  "  For  value  received,  I  promise  to  pay 
Andrew  Wood,  or  bearer,  the  sum  of  two  hundred  and 
fiixty  dollars,  as  follows,  to  wit :  fifteen  dollars  will  be  due 
on  the  15th  of  July  next ;  fifteen  dollars  on  the  16th  of 
January  next;  fifteen  dollars  on  the  15th  of  July,  1853; 
and  balance,  being  two  himdred  and  fifteen  dollars,  will 
be  due  two  years  from  this  date." 

On  the  same  day,  Thompson  executed  a  mortgage  on 
certain  real  property  in  Wapello  county,  to  secure  the 
payment  of  the  note.  On  the  back  of  the  note  there  is 
indorsed :  "  I  assign  the  within  note  to  Mrs.  Sarah  Cof- 
Jin^  October  31st,  1851.'^  To  this  assignment  there  is  no 
signature. 

"For  value  received,  I  assign  the  within,  12th  Novem- 
ber, A.  D.,  1851.  Sajjah  Cofttn." 

On  the  back  of  the  mortgage  is  the  following  indorse- 
ment: "  November  12th,  A.  D.  1851,  for  value  revived,  I 
assign  the  within  mortgage,  together  with  all  my  rig^t, 
title,  and  legal  and  equitable  interest  in  the  same,  to  David 
Sands.  Andreav  D.  Wood." 

At  the  April  term  of  the  district  court,  1853,  Sands 
filed  his  petition  for  a  foreclosure  of  the  mortgage  against 
Thompson,  and  made  Wood  party,  and  claims  judgment 
against  the  defendants,  for  the  amount  due  on  the  note. 
The  defendant,  Thompson,  made  default,  and  a  judgment 
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for  the  full  amount  due,  was  rendered  against  him,  with  a 
decree  foreclosing  his  equity  of  redemption,  and  an  order 
of  sale  against  the  premises.  Wood  filed  his  answer,  and 
the  cause  was  continued.  A  special  execution  was  issued 
against  Thompson,  and  the  mortgaged  premises  sold.  At 
the  August  tenn,  1853,  Wood  filed  a  supplemental  answer 
setting  up  the  foreclosure  and  sale  of  the  premises.  The 
main  defense  set  up  by  Wood,  in  his  answer,  was  that  at 
the  time  he  sold  tlie  note  to  Mrs.  Coflin,  it  was  distinctly 
and  positively  agreed  that  it  should  be  without  recourse 
on  him ;  that  she  was  to  look  to  the  mortgage  alone  for  the 
payment,  and  that,  as  a  consideration,  a  discount  was 
made  on  the  note  of  tliirty-six  dollare.  Sands  is  charged 
with  notice  of  this  agreement  before  he  obtained  the  note; 
the  answer  is  sworn  to,  and  the  plaintiff  is  called  upon  for 
a  sworn  replication.  To  this  answer,  the  plaintiff  files  his 
demurrer,  which  was  sustained.  Upon  this  state  of  plead- 
ings, the  court  go  on  and  try  the  case.  The  plaintiff 
offered  in  evidence  tlie  note,  mortgage  and  assignments 
set  forth  in  the  petition,  which  were  all  the  evidence  given 
by  either  party.  Upon  this  evidence,  the  court  render  a 
judgment  against  the  defendant,  for  one  hundred  and 
thirty-eight  dollars  and  seventy-three  cents,  it  being  the 
balance  due  on  the  note,  after  deducting  the  amounts  pro- 
duced by  the  sale  of  the  mortgaged  premises.  The  court 
ordered  that  a  satisfaction  of  one  of  the  judgments  should 
be  a  satisfaction  of  both. 

The  defendant  excepts  to  the  decision  of  the  court  below 
in  rendering  the  last  judgment. 

There  is  no  cause  of  action  against  Wood  stated  in  the 
petition;  his  signature  docs  not  appear  on  the  note ;  and  his 
asBignment  of  the  mortgage  to  Sands  creates  no  liability 
whatever.  True,  the  petition  states  that  Wood  assigned  the 
note  to  Coffin ;  but  the  copy  of  the  assignment  attached 
to,  and  a  part  of  the  petition  controls  that  averment,  and 
fixes  the  fact  that  he  did  not  indorse.    §  1760  of  the  Code 
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makes  tlietj^  copies  essential  and  controlling  in  the  plead- 
ings. 

Judgment  reversed. 

W.  Pmn  tptkfke  and  K  B.  Hendershott^  for  appellant 

J.  C*  Knipp  and  S.  W,  Summers^  for  appellee. 
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SfCtton  l485  of  the  Code,  directing  an  order  concerning  diildren  after  ^ 
diTOTCs  i*  dpcrfled,  the  court  in  acting '<  as  shall  be  right  and  proper," 
flhoiild  ylMcrvt?  th«  legal  rights  of  the  parents,  the  child  and  the  commu- 

Where  the  chilli  in  of  such  age  that  it  can,  without  injury,  be  withdrawn 
frow  mnlj^niftl  nursing,  the  &ther  has  legal  right  to  its  custody,  socie^  * 
and  Hcrviee,  w^'A  ib  legaUj  liable  for  its  supportand  education. 

A  court  KhoTilci  nvrt  nwume  the  wardship  of  a  child,  unless  the  parent  labom  - 
under  a  iiiui-al  a;id  natural  disability  which  would  disqualify  him  for  Uie 
perfomifljirf*  of  hia  duties  to  the  child. 

The  ct^niwnt  of  \hv  father  that  the  mother  might  have  the  custody  of  th^ 
child  for  the  time  being,  cannot  deprive  him  of  his  superior  right  to  the 
child,  Tin  riior^j  Ouifi  such  consent  would  not  release  hira  from  his  obliga> 
llon»  ti*  thi*  child. 

Appeal  from  Dcs  Moines  District  dmrt 
Ojnnion  hy  Williams,  C.  J.  At  April  term,  1853, 
Jolui^  B.  lltnit  filed  his  petition  in  the  district^conrt  of  Diaa* 
Moines  eounty,  praying  that  the  conrt  might  make  ao 
order,  giving  Iiim  the  care  and  custody  of  hia  minor  child^ 
Louise  IttULt,  who  was  then  claimed  and  held  in  custody- 
by  Mary  M,  C.  Hunt,  formerly  his  wife,  but  who  had,  at  a 
previoiLB  temi  of  that  court,  obtained  a  decree  of  divorce 
from  the  bonds  of  matrimony  contracted  with  him.    The 
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court  heard  the  application  at  April  term,  1854.    It  was 
ovenrulad,  and  the  order,  made  at  the  previous  term,  rela-» 
tivc  to  the  custody  of  the  child  confirmed.  *  Thereupon  thia- 
appeal  was  taken. 

A  brief  statement  of  the  facts  of  this  case,  as  presented 
hj  the  record  of  the  proceedings  had  upon  the  application 
ojf  the  appellee,  Mary  M.  C.  Hunt,  for  a  divorce,  is  neces- 
sary, in  order  to  a  proper  imderstanding  of  the  matter 
involved  by  the  present  application. 

At  the  October  term,  1852,  of  the  district  court  of  D©b 
Moines  county,  Mary  M.  C.  Hunt  filed  her  petition  for  a 
divorce  from  the  bonde  of  matrimony,  which  had  beea 
contracted  between  her  and  the  appellant,  John  B.  Hunt 

The  parties  appeared  for  hearing,  and  tlie  divorce  was 
decreed,  as  prayed  for.  It  was  made  to  appear  to  the 
court,  that  the  parties  had  three  children.  With  the 
acquiescence  of  the  parties,  the  court  ordered  that  the  two. 
^  oldest,  being  sons,  be  committed  to  the  care  and  custody^ 
of  the  father,  and  that  Louise,  the  youngest  child,  should,  . 
xmtil  further  order  of  the  court  be  made,  be  consigned  ta 
the  care  and  keeping  of  the  mother.  At  that  time,  Louise 
was  between  three  and  four  years  old.  Thus  the  matter 
stood  until  the  making  of  this  application. 

The  father,  John  B.  Hunt,  now  claims  that  the  child 
Louise  be  ordered  into  his  care  and  custody,  on  the  follow- 
ing grounds : 

**  1.  That  he  haa  the  paramount  right  to  her. 

2.  The  inability  and  moral  unfitness  of  the  mother  to 
keep  and  maintain  her. 

.  3.  The  danger  of  the  child  contracting  a  malignant  f 
disease  of  the  eyes,  which  prevails  in  the  family  of  t]).6>^ 
nother." 

.    It  appears  by  the  record :  of  the  proceedings  of  ther 
application  for  the  divorce,  as^well  as.thoseof  the  custody  d. 
tbachild^allof  which,  with  the  writt^i  opimion  of  the  judg^y\ 
ave  here  duly  certified;,  that  the  parties. have  been  consid^ 
15* 
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ef^d  BR  holding  a  respectable  poBition  in  the  conimnnity. 
The  jndge  certifies  in  his  opinion,  "  that  the  decree^of  the 
divorce  was  made  on  the  ground  of  an  obvious  incompati- 
bility ia  the  tempers  and  dispositions  of  the  parties,  which 
made  it  necessary  for  their  happiness  and  well  being  that 
tlicy  be  separated ;  that  the  decree  was  made  without 
more  blame  to  the  one  party  than  the  other."  It  also 
appuars  that  the  parties  consented  to  the  temporary  die- 
poBal  of  the  children,  as  made  by  the  court 

Thu  court  below,  in  refusing  to  grant  the  prayer  of  the 
father,  acted  on  the  ground,  that  on  the  score  of  capability 
and  moral  fitness  for  the  care  and  keeping  of  the  child,  the 
parties  were  about  equal  as  to  qualification ;  that  the  order 
first  rimde  was  by  consent,  and  in  consideration  of  the 
feelingg  of  the  mother ;  in  the  absence  of  any  exigency 
requiring  the  removal  of  the  child  from  her,  it  should 
remain  in  her  custody ;  that  when  the  parties  consented  to 
the  arrangement,  which  was  made  as  to  the  children,  they 
did  not  act  under  any  legal  disability ;  and  that  the  title  of 
tlic  father  was  not  paramount  in  law.  The  court  farther 
took  tlie  ground  that  the  child  was  a  ward  in  chancery^ 
and  tlierefore  was  properly  subject  to  its  discretionary 
power. 

In  adjudicating  this  case,  we  feel  sensibly  affected  by  the 
consideration  of  its  importance  to  our  state.  The  apparent 
facility  with  which  divorces  are  to  be  obtained  under  Uie 
Code;  the  frequency  of  such,  applications;  the  rights  and 
dntieB  of  parents  in  relation  to  their  innocent,  helpless  and 
unfortunate  offspring,  and  the  community  in  which  they 
live.  The  danger  of  a  growing  contempt  for  the  sacrednesB 
and  solemn  responsibilities  of  the  marriage  contract^ 
iBiperiously  requires  that  the  law  should  be  so  administered 
by  our  courts,  that  in  addition  to  statutory  facility,  a 
greater,  by  construction,  may  not  be  afforded  for  the 
rccklcBs  and  immoral  to  abrogate  this  important  principle 
of  the  social  compact    In  the  present  dispute,  rights  wd 
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interests  of  the  most  sacred  character  are  inTolved,  affect- 
ing the  parents,  the  nnfortnnate  infant  and  the  public. 

We  deem  it  necessary  to  notice  but  one  question  as  pre- 
sented here.  In  considering  it,  tlie  two  other  points  will 
be,  of  coarse,  disposed  of  without  special  adjudication,  as 
separate  propositions.  Which  has  the  paramount  right  to 
the  possession  of  the  person,  the  care  and  keeping  of  the 
child,  Louise  ?    The  father  or  the  mother? 

On  this  subject,  the  provision  of  the  Code  is  as  follows ; 

"When  a  divorce  is  decreed,  the  court  may  make  such 
order  in  relation  to  the  children  and  property  of  the  par- 
ties, and  the  maintenance  of  the  wife,  as  shall  be  right 
and  proper.  Subsequent  changes  may  be  made  by  the 
court  in  these  respects,  when  circunistancos  render  them 
expedient." 

.  This  provision  is  general  in  it«  terms,  80  far  as  it  relates 
to  the  disposal  of  the  children,  and  the  property,  and  the 
maintenance  of  the  wife.  The  court  is  to  make  such  order 
**a8  shall  be  right  and  proper."  In  the  ascertainment  of 
what  is  "right  and  proper,"  it  is  the  duty  of  the  court  to 
observe  the  legal  rights  of  the  parents,  the  child,  and  the 
community.  What  these  are,  we  will  endeavor,  briefly  as 
possible,  to  state. 

The  law  of  England,  the  principle  of  which,  so  far  as  it 
has  not  been  changed  by  our  statutes  is  in  force  here,  is 
"  that  the  very  being  or  legal  existence  of  the  woman  is 
suspended  during  marriage,  or  at  least  is  incorporated  and 
consolidated  into  that  of  the  husband."  1  Black.  Com., 
468. 

The  control  of  the  child,  follows  as  a  consequence.  2 
Denio,  478-9.  The  father  has  legal  power  over  the  child 
nntil  it  arrive  at  the  age  of  twenty-one  years.  There  can 
be  no  doubt  of  the  paramount  right  of  the  father  to  the 
possession,  care  and  control  of  his  minor  child,  when  the 
child — as  this  one  is — ^is  of  such  age  that  it  can,  vrithout 
injury  or  violence  to  nature,  be  withdrawn  from  maternal 
nursing.    But  the  right  of  the  father  to  have  its  society. 


MO  SUPRRMB    COURT    OASaS, 

Hunt  V.  Hunt 

filial  affection  and  Berv^icc,  as  well  as  to  see  to  its  healthy 
education,  &c.,  are  not  the  onlj  matters  for  consideration 
here.     When  he  is  not  under  some  disability,  legal  or  other- 
wise^ the  law  holds  him  responsible  to  the   child;  aadiib. 
accordance  with  the  principles  of  nature  and  sound  mor^ltji 
makes  him  answerable  for  the  preservation  of  its  health 
and  Its  support.     He  is  also  under  legal  obligation  to  thai 
community  in  which  he  resides,  to  maintain  and  support  hia 
child.    See  Code  of  Iowa,  title  12,  chap.  48,  art  1,  §  787  and 
to  798,  inclusive.    By  these  provisions  of  the  statute^  the 
father  id  placed  first  in  the   order  of  legal  ret^nsibilitjr 
for  the  protection,  support  and  care  of  his  children.    Ab 
be  is  thus  held  by  the  law,  and  it  is  presumed  that  natural 
Section  for  his  offspring  must  dictate  his  duty  towards : 
it,  it  IB  but  reasonable  to  conclude  that,   to  discharge  ibaB  , 
high  trust,  which  he  holds  by  virtue  of  the  ties  of  nature, 
and    the  obligations  of  law,  he  should  have   the  q)eoia]l 
control  J  and  direct  supervision  of  the  interests  of  the  dald*.. 
Besides,  he  is  liable  for  the  expense  which  may  be  nece^r 
sary  for  the  support  and  education  of  the  child ;  and  i%. 
is  hie  right  to  see  to  the  proper  adjustment  and  disposid  oC 
hie  means  for  those  purposes. 

But,  in  the  disposal  of  this  matter,  the  court  below  aetddi 
witli  a  view  to  tfie  fact,  that  the  child  was  property  '^a 
ward  in  chancery,"  and  therefore  became  subject  to  the 
sound  discretionary  power  of  the  court.  It  ia  true  that' 
ettcli  power  is  vested  in  the  court.  But  it  will  not 
bo  exercised  except  when  necessary,  from  the  peculiar  oup^ 
cumatances  of  the  case.  When  it  is  made  apparent  to  tb^. 
court  that  the  parent  labors  under  a  moral  or  natural  diaa- 
bilitj,  by  which  he  is  disqualified,  or  unable  to  peformt^ 
duties  of  the  relation  which  beholds,  naturally  and  legfUj^ 
to  the  child,  it  certainly  is  competent  for  the  proper  tribsn 
nalB  to  assume  and  exercise  such  wardship.  HiiSi:  how-^ 
ever,  will  not  be  done,  when  no  such  disaibilitj  exi$tik 
Such  action  by  tlie  court  would  be  ia  derogatioDb  of  th^. 
paternal  rights  and  duties.     It  would  teod  to.rendedr  4ier 
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duties  of  tte  court  onerous ;  and  whilst  it  would,  in 
many  cases,  release  reckless  parents  from  one  of  the  sacred 
bonds  by  which  they  are  held  to  social  duty ;  in  others  it 
would  rend  assunder  the  ties  of  natural  affection,  by  which 
life's  bitterest  draught  may  be  made  endurable. 

What  are  the  facts  of  this  case,  as  certified  by  the  dis- 
trict jiidge  of  record  here  ?  It  is  expressly  stated  that 
the  father  and  mother  are  both  capable  and  able  to  take 
charge  of  the  child,  and  to  support  it.  The  child  is  now 
about  five  years  old,  and  therefore  may  be  separated  from 
the  mother  without  doing  violence  to  it,  on  tlie  score  of 
natural  support  and  comfort.  Such  being  tlie  facts,  we  do 
not  see  anything  to  justify  the  application  of  this  principle 
of  wardship  in  this  case.  The  right  of  the  father  to  tlie  pos- 
session and  control  of  the  person  of  his  minor  child,  when 
his  disability  is  not  established,  is  paramount.  See  Wood 
V.  Wood^  3  Ala.,  766 ;  JenniAon  v.  Graves^  2  Blackf.,  441 ; 
BeU  V.  HoUenheck^  Wright,  751.  In  England,  the  courts 
have  observed  great  caution  in  reference  to  the  rights  and 
duties  of  fathers  in  relation  to  their  infant  children.  In 
the  case  of  Rex  v.  De  Mamieville^  5  East,  221,  tlie  court 
refused  to  deny  the  right  of  the  father  to  the  possession  of 
his  child,  though  an  infant  at  the  breast  of  its  mother, 
there  being  no  ground  to  impute  any  motive  to  the  father 
"which  would  be  injurious  to  the  child.  The  case  of  The 
J^eople  V.  Mercein^  3  Ilill's  Reports,  399,  fully  sustains 
this  doctrine.  See  the  opinion  of  the  court  pages  408  and 
409. 

But  the  decision  of  the  district  court  in  this  case,  was 
made,  also,  upon  the  ground  that  when  the  decree  of  the 
divorce  in  that  court  was  entered,  the  parties  were  present, 
and  in  the  presence  of  the  court  consented  to  the  order 
which  was  tnen  made,  giving  the  custody  of  the  infant, 
Louise,  to  the  mother  ;  and  therefore  when  this  application 
was  heard,  the  judge  '^  felt  bound  to  take  cognisance  "  of 
the  fact  of  consent,  and  for  this  reason  confirmed  the 
origiuiil  order. 
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Thii  cannot  change  and  defeat  the  legal  right  of  the 
father  to  the  child,  bo  as  to  bar  him  from  reasserting  it,  and 
claiming  benefit  of  it,  upon  the  application.  If  the  father 
could,  by  consent  on  his  part,  transfer  the  legal  obligatioii| 
under  which  he  stood,  in  relation  to  his  child,  to  the  mother, 
and  thus  by  bo  doing,  release  himself  from  liabilities  which 
result  fiotn  the  marriage  contract,  still  the  order  which  the 
court  had  previously  made,  in  the  case  of  the  child,  was, 
aa  appears  by  the  record,  only  temporary,  leaving  the 
matter  open  for  discretionary  action  in  the  future.  It  waa^ 
therefore,  no  finality,  but  upon  this  application,  is  properly 
examiuable  ah  initioy  and  he  can  there  revoke  snch  consent 
upon  a  proper  showing.  But  could  he,  by  such  consent,  or 
any  agreement,  so  dispose  of  his  child,  change  his  relation 
f^  it,  and  discharge  himself  of  his  obligations? 

In  consideration  of  the  rights  and  duties  of  the  father 
in  Illation  to  his  child,  he  could  not  The  case  here  before 
cited  of  Tfu:  People  v.  Merceiny  8  Hill's,  R.  411;  we  think 
fully  recognizes  this  principle.  Judge  Brunson  there,  in 
addition  to  what  is  held  to  be  law  on  this  point  by  Judge 
Cowan,  eayB  :  ^'  The  opinion  of  this  court  has  been  repeat- 
edly expressod  that,  by  the  law  of  the  land,  the  claims  of 
the  father  are  6uperior  to  those  of  the  mother.''  He  also 
refers  to  a  former  opinion,  sustaining  the  same  doctrine^ 
delivered  by  him  in  that  controversy,  in  25  Wend.  R,  72, 
B^.  This  doetrine  is  maintained  by  numerous  decisions  of 
courts  of  the  highest  authority  in  thjis  country.  Commofi- 
wealth  V.  J^uU,  1  Browne,  143 ;  2  Hill,  8.  C,  363.  Cam^ 
monwealih  v.  Murray^  4  Binney  R,  487 ;  Dedham  t. 
Jfaiieky  16  Mass.,  135,  140  ;  Nightingale  v.  Withingtott^ 
16  ib.,  272,  274. 

These  case^,  although  some  of  them  involve  other  que^ 
tions,  all  recognize  the  principle  we  here  maintain ;  and 
establifih  the  Buperior  right  of  the  father.  We  are  aware 
that  in  this,  our  day,  the  spirit  of  progress  is  abroad  in  the 
land,  bnt,  whilst  we  would  not  obstruct  its  onward  career  to 
triumph  over  error  and  oppression,  we  think  that  it  ia  well  to 
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obeerye  and  maintain  those  great  and  cardinal  principled 
npon  which  the  integrity  of  the  social  compact  moat  ever 
depend.  The  jost  appreciation  of  the  rights  and  duties  of 
the  marriage  contract,  and  its  incidents,  is  essential  to  the 
existence  of  civil  and  christian  society. 

We  fully  coincide  with  the  learned  judge  when,  conclud- 
ing his  opinion  in  the  case  of  The  People  v.  Mercem^  3 
HiUy  423,  he  says  "  that  human  laws  cannot  be  very  iar 
out  of  the  way,  when  they  are  in  accordance  with  the  law 
of  God." 

The  order  of  the  court  below  is  reversed,  and  ordered 
that  the  child  be  delivered  to  John  B.  Hunt,  the  &ther. 

Decree  reversed. 

if.  Z>.  Brovming^  for  appeUant 

i>.  Borer y  for  appellee. 
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CtiAuesKN,  Guardian  v,  Lafbenz. 

W1iei«'a  P&i'tj  app«aii«  U>  ti>vtr  aeted  under  color  oi  title ;  orhas  intermeddled 
^m\j  with  IW  liinds  or  itf^^^artod,  he  cannot  be  regarded  as  an  erecutor  it 

Wb«T«  m&tliniii.  af  necoiiiit  nfft'eting  heint  relate  to  the  rents,  <bc.  of  latidR  in 
coQtroveT«7,  atid  wbv!^  mich  account  can  be  adjusted  in  the  action  at  law 
in  y«]atioTi  to  the  Uud,  it  would  furnish  no  reason  for  taking  the  c&p?  tato 
equilj. 

Where  a  fi«tiliori  dm^  m^t  m  t  out  a  case  of  trust  nor  pray  for  relief  for  that 
eausci  it  ran  not  prt^iH^iit  n  ciuc  for  equity  jurisdiction  on  the  gronnd  of 
tnint. 

Where  a  party  liaft  an  ailcijuak*  remedy  at  law,  he  cannot  resort  to  chancery- 

The  diHtinctioti  betwei^n  kw  and  equity  jurisprudence  is  recognised  by  th^ 
eonslHution,  and  m  not  abolidied  by  the  Code. 

Appsal  from  Scott  District  Court. 

Opinitm  by  (ikeenk,  J.  The  petitioD  in  this  case^  was 
filed  bj  C\  R*  ClaiieBeii,  as  guardian  of  the  minor  heirs  of 
P.  C,  Biirmasten  deceiised,  against  J.  H.  Lafrenz,  who  had 
married  tlie  mother  iif  the  infant  wards.  The  petition  is 
io  chancery,  and  seeks  to  recover  the  possession,  rents, 
profits,  &C*,  of  lands.  To  this  petition  defendant  demurred, 
on  the  ground  that  plaintiff  has  an  adequate  remedy  at 
law.    Demurrer  sustained. 

It  is  claimed  tbat  the-  court  erred  in  sustaining  the 
demnrrc^r,  and  in  difiroissing  the  bill.  It  is  urged  that 
equity  has  jurisdiction  of  the  cause. 

1.  Because  the  defendant  is  an  executor  in  his  own  wrong, 
in  consequenee  of  his  having  taken  possession  of  the  lands 
of  a  deceased  person,  which  belonged  to  heirs,  and  con- 
verted the  property  to  his  own  use.  The  avermente  in 
the  petition,  do  not  even  intimate  facts  which  could  make 
dctbndant  an  executor  de  son  tort.  They  merely  show 
that  he  took  possession  of  the  property  by  virtue  of  his 
marriage^  to  the  mother  of  the  infant  heirs.  His  wife  had 
her  interest  in  the  property  as  doweress,  and  he  as  her 


IOWA     CITY.     1854.  225 

ClanMflOTi  I'.  Lafrcnz. 


husband  ac<:]nired  an  interest  in  her  property.  There  was 
then  some  color  of  title  tor  his  ]>o^seB6io!i.  It  is  not 
pretended  that  he  or  his  wlfeclaiinod.  under  a-iv  fraudulent 
conveyance.  A  party  in  ])usseBsi«)ii  ©f  property  under  color 
of  title,  cannot  be  reirarded  as  an  ex^^cut  t  th>  xon  tort, 
Denshr  v.  Edward^^  5  Ala.,  31.  Kesi(i(;8,  no  intermedi- 
dUng  with  the  lands  of  deceased,  will  charge  a  person  as 
executor  in  his  own  wrong,  because,  such  interference  is 
a  wrong  done  to  the  heirs  or  devisers.  Mit<thel  v.  lAint^  4 
Mass.  654 ;  King  v.  Lymari  1  Root,  104 ;  Morrill  v. 
MorriU,  1  Shep.,  415. 

2.  It  is  argued  that  equity  has  jurisdiction  to  adjust  the 
matters  of  account  affecting  heirs.  But  as  these  matters 
of  account  relate  entirely  to  the  rents,  issues  and  profits  of 
the  land  in  controversy,  and  as  they  would  be  included  in 
an  adjustment  of  rights  to  the  land  under  our  Code,  it 
follows  that  this  would  not  be  a  sufficient  reason  for  taking 
the  cause  into  equity. 

3.  It  is  contended  that  equity  has  jurisdiction  of  this 
case,  on  the  ground  of  trust.  But  the  petition  presents  no 
question  of  trust.  A  declaration  of  trust  is  made  a  part  of 
the  petition,  but  that  declaration  is  made  by  the  wife  of 
appellee,  in  behalf  of  the  wards  of  appellant,  and  involves 
no  question  that  could  not  be  adjusted  between  the  parties 
in  an  action  of  right.  Besides,  a  case  of  trust  is  not  set 
forth  in  the  petition,  nor  does  the  petition  seek  relief  on 
that  account,  and  therefore  it  does  not  present  a  case  for 
equity  jurisdiction  on  the  ground  of  trust. 

4.  In  form  the  petition  is  in  chancery,  but  the  relief  pray  ed 
for,  is  fully  and  adequately  furnished  at  law.  When  a 
party  has  a  plain  and  adequate  remedy  at  law,  he  cannot 
resort  to  chancery.  In  this  case  the  statutory  action  of 
right  is  sufficiently  comprehensive  to  cover  the  entire 
remedy  sought,  so  far  as  that  remedy  could  be  given  with- 
out affecting  parties  outside  of  the  petition. 

5.  The  petition  is  framed  with  the  view  of  blending  law 
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and  ecjuity,  and  still  without  seeking  the  remedy  under  the 
authorized  action  of  right.  Under  the  garb  of  chancery, 
it  prays  for  legal  rights  and  the  benefits  of  the  Ptatnte. 
It  ifi  a  proceeding  in  which  law,  equity  and  the  statute  are 
80  blendod  and  confounded,  that  it  cannot  be  designated 
,aB  belonging  to  either,  and  this,  counsel  attempt  to  justify^ 
declaring  tiiat  the  Code  has  abolished  all  distinction  in  the 
forme  of  actions  and  has  removed  all  demarkations  between 
law  and  equity  jurisprudence. 

That  the  Code  has  abolished  all  distinctions  in  the  forms 
of  actions  at;  law,  is  true;  but  it  is  not  true  that  law  and 
equity  arc  lilended.    The  legislature  had  the  power  to  do 
the  one,  but  not  the  other.    The  constitution  declares  that, 
*'the  district  court  shall  be  a  court  of  law  and  equity.** 
The  district  court  then  is  invested  with  all  the  powers  of  a 
ceurt  of  law,  and  also  with  the  powers  of  a  court  of  equity, 
*'aDd  have  jurisdiction  in  all  civil  and  criminal  matters 
arising  in  their  respective  district,  in  such  manner  as  shall 
be  prcBscriJ^ed  by  law."    Here  two  distinct'attributes  ar© 
attached    to    the   district  judge.     He   is    invested    with 
.  chancery  jiuisprudence  and  with  all  the  general  powers 
of  a  court  at  law.    In  conferring  these  separate  powers  upon 
the  diatrict  courts,  the  constitution  makes  an  obvious  dis- 
tinction.    ''  Law,"  is  as  much  distinguislied  from  "equity" 
as  civil  matters  are  distinguished  from  criminal.    As  well 
say  that  the  legislature  have  power  to  blend  civil  and 
criminal    matters  into  one  common  form  of  procedure, 
.without  distinction,  as  to  say  they  do  so  in  reference  to 
.  thediBtinctiou  between  law  and  equity. 

Again,  in  confining  the  jurisdiction  of  the  supreme 
courts  the  distinction  between  law,  and  equity,  is  still 
more  broadly  defined.  Art.  5,  §  3;  "The  supreme 
court  shall  have  appellate  jurisdiction  only  in  all  caaee 
in  chancery,  and  shall  constitute  a  court  for  the 
correction  of  errors  at  law,  under  such  restrictions  as  the 
general  assembly  may  by  law  prescribe."  The  constitu- 
tional boundary  between  the  law  and  equity  attributes  of 
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the  ^preme  court,  is  too  well  defined  to  be  erased  or  evaded 
\>j  legislative  action.  Under  the  appellate  jurisdiction  of 
a  chancery  case,  that  court  is  authorized  to  investigate  it  in 
all  its  merits  and  equities,  while  in.  an  action  at  law,  that 
court  can  only  correct  errors  which  are  patent  of  record. 

In  order  to  bring  causes  within  these  defined  powers  of 
the  supreme  court,  it  obviously  follows  that  the  distinction 
hetween  a  case  in  chancery  and  an  action  at  law,  must  be 
observed,  so  that  the  review  or  correction  may  come  under 
the  appropriate  department  of  the  court. 

We  conclude,  then,  that  the  distinction  between  law  and 
equity  cannot  be  constitutionally  abolished,  nor  do  we 
think  that  the  Code,  expressly  conflicts  with  the  constitu- 
tion in  that  particular.  In  declaring  ^'  all  technical  forms 
of  actions  and  of  pleading  are  hereby  abolished,"  §  1733; 
in  stating  that  the  petition  must  contain  a  statement  of  the 
facts  constituting  the  cause  of  action,  §  1736  ;  and  in  the 
provisions  in  the  subsequent  sections  in  relation  to  the 
answer,  demurrer,  set-off,  and  other  pleadings,  we  can  see 
no  determination  to  blend  law  and  equity  indiscriminately 
in  these  proceedings.  In  abolishing  all  technical  forms  of 
-actions  and  of  pleadings,  it  does  not  follow  that  the  distinc- 
tion in  the  two  great  divisions  of  jurisprudence  is  abolished. 
You  may  do  away  with  technical  forms  in  actions  at  law, 
and  dispense  with  technical  forma  of  pleadings  in  equity, 
and  still,  the  fundamental  principles  and  distinctive  features 
of  law  and  of  equity  remain  unimpaired. 

Although  several,  causes  of  action  may  be  united  in  the 
same  petition,  §  1751 ;  they  must  be  either  on  the  law,  or 
chancery  side  of  the  court.  This  and  the  other  sections  of 
the  Code  to  which  we  are  referred,  were  no  doubt  intended 
to  harmonize  with  the  constitution.  This  intention  is  the 
more  apparent  from  the  fact  that  there  is  nothing  in  the 
language  of  these  sections  calculated  to  confound  the  dis^ 
tinction  between  those  widely  different  jurisdictions.  There 
is  no  such  intention  expressed  in  the  Code,  and  certainlj 
it  cannot  be  justified  by  inference  or  intendment. 


328  SUPREME    COURT   CASES^ 

Claussen  v.  Lafrenz. 

Thorn  sections  of  tlie  Code  to  which  we  are  referred  mlh 
00  much  appareiit  confidence  by  counsel  for  appellant,  have 
obvious  reference  to  actions  at  law,  and  make  no  allusion 
to  cases  in  chancery*  Indeed  there  is  but  little  in  the  Code 
referring  to,  or  atteropting  to  regulate  chancery  practice, 
la  this  etate.  then,  we  must  look  mainly  to  established 
works  on  equity  juriBprudence,  pleadings  and  practice,  to 
gnido  us  in  chancery  proceedings. 

The  cases  referred  to  by  appellant,  are  not  applicable  to 
this  state.  There  is  not  only  a  great  difference  between 
their  Code  and  ours,  but  there  is  also  a  radical  diSerence 
between  their  constitution  and  ours.  We  therefore  cannot 
consider  the  decisions  from  New  York,  in  any  way  appli- 
eable  to  this  case. 

We  conclude  that  the  court  below  ruled  correctly  in 
iustaining  the  demurrer. 

Decree  affirmed. 

Onm^U  Cmk  and  DiUon^  for  appellant 

ff,  a  li.  Mitchdl,  for  appellee. 


I 


IOWA    CITY,     1854.  229 


Franklin  Insurance  Co.  v.  McCrea. 


FttiLNKLiN  Insdram(;e  Co.  V.  McCkka  et  al. 

Whtre  an  in ^tt ranee  policy  Btipiilate<i  that  the  coniiMiny  should  not  be  liable 
to  jiflj  tho  h*ss  till  after  HLxty  dayH,  and  where  the  petition  was  filed  agaiust 
that  company  before  tliat  time ;  held,  that  this  premature  proceeding  might 
be  corrected  by  a  supplemental  petition. 

Any  ^ani  of  validity  in  the  notice  upon  the  agent  of  an  insurance  company 
in  wiivlhI  by   subsequent  appearance. 

A  court  of  equity  having  acquired  jurisdiction  over  the  subject  matter  for 
one  purpow^,  may  be  invested  with  jurisdiction  for  other  purposes,  even 
when  tiiey  pertain  in  part  to  courts  of  law,  so  as  to  secure  c^mploto  equity 
and  j  notice  between  the  parties. 

A^Kolfroiii  Lee  District  Court. 

Opinion  hy  Haul,  J.  This  was  a  petition  in  chancery 
by  McCrea  and  others,  to  reform  a  marine  policy,  issued  by 
the  company,  and  also  for  a  decree  for  the  amount  of  the 
loss  incurred.  The  notice  was  served  upon  the  local  agent 
of  the  company,  who  keeps  an  office  in  the  city  of  Keokuk, 
Xee  county.  By  the  terms  of  the  policy,  the  company  are 
not  liable  to  pay  the  amount  of  a  loss  that  might  arise, 
Tintil  after  the  expiration  of  sixty  days  from  the  time  the 
loss  occurred.  This  petition  was  filed  before  the  sixty  days 
liad  elapsed,  and  consequently  before  the  company  were 
liable  to  pay. 

The  defendant  below  made  a  special  appearance,  and 
moved  to  dismiss  the  petition  on  the  ground  that  a  service 
could  not  be  made  upon  a  foreign  corporation  by  service 
upon  a  local  agent ;  and  also  demurs  to  the  petition,  on 
the  ground  that  the  alledged  loss  was  not  due  at  the  time 
the  suit  was  brought. 

The  petitioners  obtained  leave  of  the  court,  and  filed  a 
supplemental  petition  setting  forth  that  sixty  days  have 
expired  since  the  loss  under  the  policy,  and  averring  that 
the  sum  is  due,  and  praying  for  complete  redress  by  a 
reformation  of  the  policy  and  decree  for' the  amount  due. 
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Defendant  demurta  to  the  supplemental  bill.  The  deraurrer 
and  motion  to  disinies  both  the  original  and  Bupplemental 
biU  was  overruled  by  the  court.  The  defendant  api)ealfl 
from  those  decisions* 

The  <^ucetiou  as  to  the  validity  of  the  notice  upon  the 
Agent  of  the  company  ig  fally  waived  by  their  subsequent 
appearance  and  pleading.  The  petition,  as  originally  pre- 
sented, ceEtaine  eufficient  matter  to  give  the  court  jurisdio- 
tloa  io  chancery.  It  is  within  the  peculiar  province  of  that 
court  to  correct  mistakes^  and  relieve  against  error's  of  this 
kind,  and  having  got  jurisdiction  for  that  purpose,  they 
would  have  the  power  to  go  on  and  complete  the  remedyj 
even  tlougb^  by  so  doing,  they  decidsd  upon  matters  purely 
pertaining  to  courts  of  law.  The  only  question  which  the 
case  presents  is,  whether  the  plaintiff  can,  by  supplemental 
petition,  eo  bring  forward  matter  that  clearly  belongs  to  a 
court  of  Jaw,  and  thus  claina  its  equitable  and  legal  services, 
upon  the  principle  that  the  court  having  jurisdiction  for 
one  purposcj  will  retain  it  for  all  purposes,  and  do  complete 
and  equal  justice  to  all  jiarties.  Upon  principle  we  can  see 
no  objection  to  this  course,  and  the  authority  in  1  F^e 
Cttiy.  R,  168  ;  Story's  Equ.,  &c.,  §  §  336,  339,  appear  to 
sanction  this  view  of  the  case. 

The  decifiion  of  the  court  below  will  be  affirmed,  and  the 
cause  remanded  for  further  proceedings. 

Decree  affirmed, 

Clagg€tt  and  Dixon^  for  appellant. 

Seevss  and  Miller,  for  appellee. 
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CirEUVi:'n:  ef  nl.  91.  Mabon. 

Tlie  separate  answers  of  several  (iofendanti%  bfunir  un<l«T  oath,  ancl  denying 
all  the  material  allegatioriH  of  the  bill,  are  Hiifticiont  U\  dof«'at  the  bill  in 
the  absence  of  any  reliable  pr<K)f  to  the  contrary. 

Fraud  will  not  be  presumed  ;  it  must  be  proved. 

Where  it  ap|x»red  that  the  contract  for  a  workinj;  inttTist  in  a  "  h'ad  "  was 
in  the  wife's  separate  name,  paid  for  with  Iht  own  money,  and  all  procooda 
receiyed  and  arrangement  conducted  in  hor  own  name  and  right ;  held, 
•  that  the  circumHtancos  establish  lier  sejiarat**  ownernhip  of  the  "  lead,"  and 
that  parties  having  full  knowle<lge  of  all  tlie  circumstanres,  could  not 
hold  said  working  interest  or  the  procet'ds  tluToof  to  satisfy  a  debt  against 
the  husband. 

The  right  of  a  mamed  woman  to  ?.cquiri',  poss<*s8  and  control  projK*rty  in  her 
own  right  andTor  her  own  VKMiefit,  and  that  it  cannot  be  taken  to  pay  the 
husband's  debts  unless  left  under  liis  control  without  notice  of  the  real  own- 
erahip.  are  fully  recognized  by  the  Code. 

Although  the  defendant  answered  to  the  bill,  still  if  a  dt-murrer  would 
hold  against  it.  a  court  will  not,  in  general  grant  the  relief  .sought. " 

Appeal  from  D\J)aqae  DintHct  Court, 

Opinion  lyy  Williams,  C.  J.     Lewis  J.  Mason  filed  his 
bill,  against  defendants,  in  chancery,  to  the  October  term  of ' 
the  district  court   of  Dubuque  county,  1853.    Tlie  bill  sets 
forth  that  at  the  spring  term  of  the  district  court  of  Clay- 
ton county,  in  this  state,  complainant  had  obtained  judg- 
ment against  Baptiste  Cheuvete,  for  the  sum  of  two  hundred 
and  ninety-eight  dollars  and  twenty-live  cents,  with  costs  of 
Buit ;  and  that  before  the  commencement  of  this  suit,  he 
obtained  two  other  judgments  against  the  said  defendants, 
before  one  Vincent  Reynolds,  a  justice  of  the  peace  of  the 
county  of  Clayton,  amvMinting  in  all  to  about  fifty-five  dol- 
lars, all  of  which   remains   due ;  that  the  said  Baptiste, 
Margaret,  his  wife,  John  Connelly,  Narcessa  Bouett  an  d 
others,  have  combined  and  confederated  together  to  cheat 
and  defraud  complainant ;  that  the  said  Baptiste  Cheuvete, 
about  one  year  since,  struck  a  mineral  "  lead  "  near  th  e- 
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town  of  Buerm  Vista,  in  Clayton  county  ;  that  he  has  con- 
ftinued  to  work  tli?  same  ever  since  himself,  and  in  his  own 
Bame,  riiisiiij;  lukI  sellintij  a  large  amount  of  mineral  there- 
from, to  wit :  tu  the  amount  of  more  than  one  hundred 
thousiuid  ^JouijiU,  as  liis  own  shar^  ;  tliathe  sold  it  and  had 
receivuil  tlie  juncceiU,  amounting  to  ai)out  two  thousand 
five  hundred  doHars,  in  his  own  name,  and  for  his  own  use 
aud  Ijcueiit ;  tfiat  he  luid  loaned  a  portion  ol  tlie  money,  so 
made,  ahout  two  hundred  and  tifty  dollars,  to  one  John 
Connelly,  wliu  knowing  that  said  money  Jj^elonged  to  said 
Baptiete,  and  not  to  Margaret,  his  wife,  gave  his  note  there^ 
for  to  licr,  in  her  own  name,  as  of  her  own  right,  with  the 
<jOTicurrtat  design  of  the  parties  to  cheat  and  defraud  com- 
plainant aud  otfiers,  creditoi*s  of  the  said  Baptiste ;  that  the 
611  til  of  seventy -live  dollars  was,  in  like  manner,  loaned  to 
one  Xareecisa  Eouett,  of  Dubuque  county,  being  the  prop- 
erty o(  mild  baptiste,  and  not  of  Margaret  his  wife  ;  also 
that,  in  like  manner,  one  hundred  dollars  were  loaned  to 
ODe  Uzeb  JJouett  of  the  county  of  Dubuque. 

The  lull  further  charges  that  said  Eaptiste  Cl.euvete,  and 
Margaret,  his  wife,  had  combined  and  confederated  with 
one  Uell  Littks  to  cheat  and  defraud  complainant,  and  other 
creditore.of  the  said  Baptiste  ;  and  for  that  purpose  he,  the 
tiaid  L>  aptiste,  hud  transferred  and  made  over  all  his  prop- 
-erty  to  ^aid  lJ:tle,  coTisisting  of  the  aforesaid  debts  and, 
ileoiandsj  and  also  all  his  other  proj^erty  aud  effects  of 
€Vory  khid  an^I  description  ;  that  said  Little  had  received 
the  deeds  and  other  instruments  of  conveyance  in  writing, 
without  puling  any  consideration  therefor,  with  purpose 
and  dujj-igii  of  cheating  and  defrauding  complainant ;  that 
the  property  so  transferred  is  worth  one  thousand  dollars, 

TLe  petition  concludes  with  the  prayer  that  said  Baptiste 
Cheuvete.  Margaret  Cheuvete,  his  wife,  John  Connelly, 
JNarceesa  Bouett,  Uzeb  Bouett  and  Uell  Little  may,  each 
and  all,  be  made  defendants  in  this  action,  and  be  compelled 
to  answer  nnJor  oath  as  to  the  charges  contained  in  the 
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complaint  specifically.    T)ie  bill  is  8worn  to  and  attested  in 
due'fonn.  a 

An  attachment  was  issued  and  served  by  attaching  prop- 
erty, &C.5  in  the  hands  of  garnishees.  The  parties,  by  their 
attorneys,  appeared,  and,  by  agreement,  released  the  prop- 
erty, and  dismissed  the  garnishees.  It  was  also  agreed 
that  Baptiste  Cheuvete  was  indebted  to  tlie  plaintiff  in  the 
Bum  of  two  hundred  and  ninety-eight  dollars  and  twenty- 
four  cent^  ;  whereupon  judgment  was  rendered  against  him 
for  that  amount  and  cost. 

The  defendants  appeared  and  answered  separately,  under 
oath,  as  required. 

Margaret  Cheuvete,  after  admitting  that  she  is  the  wife  of 
Baptiste  Cheuvete,  and  that  she  and  her  husband  were  very 
poor  and  had  no  property,  except  a  few  of  the  indispensable 
houeekeepiBg  utensils,  proceeds  to  state,  in  her  answer, 
*'  That  after  commencing  a  residence  at  Buena  Vista,  she 
had  bonuwed  money  on  her  own  indi\ddual  credit,  to 
enable  her  to  keep  house  ;  that  she  kept  boarders,  took  in 
'WOBliing,  and  exerted  herself,  in  every  way  she  could,  to 
earn  money  with  which  to  support  herself  and  children ; 
she  denies  that  Baptiste  Clieuvete  struck  a  "lead  "  near  the 
town  of  Buena  Vista,  as  alleged  in  complainant's  bill ; 
but  she  avers  that  Daniel  Little,  Uell  Little  and  Charles 
,  Hoftinan  were,  and  still  are  the  owners  of  certain  lands 
near  Buena  Vista  ;  that  she  is  informed,  and  still  believes, 
that  they  discovered  said  "  lead ; "  and  that  neither  the  said 
Baptiste,  nor  she,  had  or  have,  anything  to  do  with  *'  strik- 
ing '■  eaid  "  lead  f  that  after  said  "  lead  "  was  struck  by 
said  Daniel  and  L'cll  Little  and  Charles  Hoffman,  she, 
together  with  one  James  Garrison,  rented  the  ground,  on 
which  eaid  "lead"  was  situated,  of  the  owners,  for  the 
purpose  of  working  it ;  that  she,  thus,  in  her  own  name  and 
rigbt,  acquired  a  working  interest  of  one-fourth  in  said 
'*  lead  ;  *'  tliat  one  half  of  the  mineral  raised  was  due  to  the 
owners  of  the  "  lead  ;"  and  the  other  fourth  was  the  property 
16* 
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of  her  co-tennant,  and  that  the  working  of  the  "  lead,"'  as  to 
her  share,  was  carried  on  by  herself^  in  her  own  name  and 
riglit,  and  the  proceeds  of  the  same  was  her  separate  prop- 
erty, with  which  the  said  Baptiste  had  nothing  to  do  ;  she 
avera  that  from  first  to  last  she  worked  said  "lead," 
received  the  proceeds  in  money,  paid  her  share  of  the 
expense  in  her  own  name  and  right,  without  the  control  of 
her  husband  ;  she  admits  that  her  husband  sometimes 
worked  at  the  "  lead,"  as  he  pleased  ;  but  denies  that  he 
worked  or  carried  on  the  "  lead  "  in  his  own  name,  or  had 
any  right  or  property  in  it,  or  the  working  interest  thereof. 
She  admits  that  she  loaned  sums  of  money  to  the  persons 
nained  in  the  petition,  and  took  notes  and  security  in  her 
own  name,  which  money  was  of  the  proceeds  or  profits  of 
the  "'  diggings,"  and  avers  that  she  loaned  it  as  her  own 
money,  without  any  intent  to  cheat,Mefraud,  or  hinder  or 
delay  the  creditors  of  her  husband ;  she  falso  avers  that 
said  money  was  loaned  prior  to  the  time  when  said  Mason, 
the  complainant,  purchased  the  demands  which  he  claims 
to  be  now  due  from  the  said  Baptiste ;  and  further  answer- 
ing, she  avers  that  she  has,  in  like  manner,  loaned  money 
to  the  said  Lewis  J.  Mason,  the  complainant  in  this  suit ; 
and  that  he  well  knew,  long  before  he  purchased  said  claim 
against  said  Baptiste,  her  husband,  that  said  "  diggings," 
and  the  proceeds  received  by  this  defendant  therefrona,  as 
well  as  the  money  loaned  by  her  to  said  Mason,  complain- 
ant, and  Narcessa  Bouett,  and  others,  named  in  the  bill  of 
complaint,  was  the  sole  and  separate  property  of  respond- 
ent ;  she  then  alleges  that,  if  it  were  true  that  the  property 
and  "  lead  "  were,  as  alleged,  held  and  controlled  as  his,  by 
the  said  Baptiste,  so  as  to  cheat  and  defraud  creditors,  which 
she  denies,  that  said  Mason,  by  reason  of  the  last  averment 
here  made,  is  estopped  from  alleging  the  said  fraud,  or  from 
claiming,  in  any  manner,  the  said  property  or  proceeds  of 
the  same,  because  if  any  fraud  in  law,  or  in  fact,  had  been 
committed,  the  said  Lewis  J.  Mason  was,  and  is,  himself  a 
party  to  the  same ;  she  farther  answers,  that  the  said  Uell 
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Little  had  paid  her  tke  full  amount  of  the  several  notes  of 
Narceasa  Bonett,  Uzeb  Bouett,  John  Connelly  and  Lewis 
J!  Mason,  amonnting  in  all  to  about  the  sum  of  five  hun- 
dred and  twenty-three  dollars  ;  and  that  she  had  expended 
Baid  money  in  purchasing  the  working  interest  of  her  said 
partner,  James  Garrison,  and  in  improving  said  "  diggings," 
and  for  necessary  expenses  of  the  family  ;  that  since  her 
purchase  of  the  entire  working  interest  in  said  "  lead," 
from  said  Garrison,  she  has  not  realized  any  profits  there- 
from ;  that  her  share  of  said  "  lead  "  was  not  '  one  hundred 
thousand  pounds '  of  mineral,  but  was  only  scventy-tive 
thousand  pounds  ;  that  the  expense  of  working  the  "  lead  " 
is  very  great,"  &c. 

We  have  here  given  the  substance  of  the  answer  of  Mar 
garet  Cheuvete,  entire,  as  verified  by  oath,  and  filed  in  the 
case,  which  supersedes  the  necessity  of  setting  forth  that  of 
the  answers  of  the  other  defendants.  They  all  answer 
imder  oath,  denying  any  combination,  or  confederation,  to 
cheat  and  defraud  the  complainant  and  other  creditors  of 
Baptiste  Cheuvette,  as  alleged  in  the  bill,  as  far  as  they 
were  concerned  in  the  matters  and  things  stated  in  the 
complaint,  and  fully  sustain  the  answer  of  Margaret,  as 
to  all  the  material  allegations  thereof  The  answers  of  the 
several  defendants  deny  all  the  material  allegations  of  the 
complainant's  bill,  as  to  fraud,  and  set  up  the  separate  right 
of  property,  and  ownership  of  the  working  interest,  in  the 
lead,  in  Margaret,  the  wife  of  Baptiste  Cheuvete,  as  a  full 
and  complete  defense  to  the  action.  Such  are  the  pleadings 
of  the  case. 

The  evidence  of  several  witnessess  is  adduced  by  com- 
plainant, showing  that  Baptiste  was  engaged  and  assisted 
in  working  the  ^4ead  ; "  that  he  took  some  part  in  making 
the  contract  of  purchase  of  the  working  interest,  with  the 
owners  of  the  land,  and  that  when  the  time  arrived,  and  the 
parties  met  to  have  the  writings  of  contract  made,  he  then 
informed  the  parties  that  the  contract  must  be  written  as 
made  in  the  name  of  Margaret,  his  wife,  and  not  in  his 


SUPREME    COURT    CASES. 


Chenvete  v.  Mason. 


name ;  that  she,  and  not  he,  was  the  contracting  party  ; 
alsoj  that  he  had  in  conversation,  as  to  his  circumstances, 
stated  that  he  was  in  debt ;  that  the  claims  purchased  bj 
the  complainant,  Mason,  were  unjust,  and  he  was  not  wil- 
ling  to  pay  thei^. 

A  decree  was  entered  by  the  district  court  in  favor  of  the 
complainant,  and  against  the  defendants,  "  for  the  sura  of 
three  hundred  and  eighty -nine  dollars  and  fifty-four  cents, 
and  cost  An4  it  was  further  adjudged  and  decreed  that 
the  defendant!^,  Margaret  Chenvete  and  Uell  Little  deliver 
over  and  gurrender  up  to  the  district  court  for  the  use  of 
the  plaintiff,  all  evidence  of  indebtedness,*  that  they  or 
either  of  thein  hnve  or  hold  against  John  Connelly,  Uaeb 
Bouctt  and  ^Sarceesa  Bouett,  at  the  time  of  the  service  of 
notice  on  them,  or  either  of  them,  on  or  before  the  next  term 
of  the  said  district  court ;  and  in  default  of  so  doing,  that 
the  further  judgment  of  four  hundred  dollars  be  entered 
against  them,  for  the  use  and  benefit  of  the  said  plaintiff, 
against  the  said  Baptiste  Cheuvete,  and  othei-s."  > 

Of  the  questions  which  are  presented  in  this  ease  for 
deeision,  two  only,  need  be  particularly  considered. 

1.  Is  the  cfmrge  of  combination  and  confederation,  by  the 
defendant,  to  clieat  and  defraud  the  complainant,  and  other 
creditors  of  Baptiste  Cheuvete,  as  laid  in  the  bill,  satisfac- 
torily established? 

2.  Is  the  property,  money  and  effects  of  the  mnieral 
"lead,*'  songlit  to  be  charged  with  tlie  indebtedness  of 
Baptiste  Cheuvete,  the  husband,  the  separate  and  rightful 
property  of  Margaret  his  wife ;  and  can  she  hold,  Ui?e  and 
control  the  same,  as  she  may  choose,  free  from  any  liabil- 
ity on  account  of  her  husband's  debts  ? 

After  a  thorongli  examination  of  the  evidence  of  the  case, 
adduced  in  snpporfe  of  the  plaintiff's  bill,  we  are  unable  to 
find  proof,  sufficient  to  sustain  the  charge  of  fraudulent 
combination  by  the  defendants.  The  answer  of  Margaret 
Cheuvete,  taken  together,  with  the  answers  of  the  other 
defendants,  being  all  under  oath,  in  accordance  with  the 
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fitatute,  denies  all  the  material  allegations  of  the  plaintiff'B 
"bill ;  and  in  the  absence  of  evidence  by  disinterested  wit- 
nesses furnishing  good  and  substantial  ground,  in  contra- 
diction of  the  answers,  present  a  sufficient  defense  to  the 
plaintiffs  action.  We  find  nothing  in  the  evidence  which 
might  not  fully  consist  with  a  bona  fide  seflarate  ownership 
of  the  working  interest  in  the  ''lead,"  by  the  wife  of  Baptiste 
Cheuvete,  and  the  control  of  the  eflects  belonging  to  it,  and 
the  profits  arising  therefrom.  The  facts  that  the  contract 
for  the  working  interest  thereof  was  made  and  written  in 
her  name  ;  that  she  paid  for  it  with  her  own  money,  that 
she  received,  and  in  her  own  and  separate  right  and  name 
loaned  the  money  made  from  her  share  of  the  profits  of  the 
mineral  raised,  to  the  plaintiff  hiiiisdf^  prior  to  the  com- 
mencement of  this  action ;  and  also  before  he  purchased 
the  judgment  debts,  for  the  collection  of  which  this  pro- 
ceeding was  instituted,  as  well  as  her  loaning  money  to 
others,  go  strongly  to  establish  her  separate  right  to,  and 
ownerehip  of  the  lead.  The  public  assertion  of  her  true 
position  in  the  matter ;  and  especially  notice  thereof  to  the 
plaintiff,  establish  the  equity  of  the  case.  If  the  express 
and  positive  denial  of  the  fraudulent  combination,  furnished 
by  the  answers  of  the  defendant's  had  not  been  made,  and 
the  case  had  been  left  for  decision  on  the  evidence  of  the 
plaintiff  alone,  fraud  and  combination  to  cheat,  as  charged 
in  the  bill  of  the  plaintiflf  would  not  be  clearly  made  out 
without  the  aid  of  presumption,  in  violation  of  the  well 
established  rule  of  law.  "Fraud  must  be  proved,  not 
presumed."  In  the  absence  of  any  corroborating  proof,  the 
occasional  remarks  of  the  husband  Baptiste  Cheuvete 
relative  to  his  indebtedness — his  presence  at  the  time  of  the 
execution  of  the  written  contract  for  working  the  mine, 
and  the  factjthat,  with  others,  he  worked  the  "lead"  at  times, 
cannot  prejudice  the  rights  of  the  wife.  Particularly  is  this 
80,  when  the  answers  to  the  bill  and  the  evidence  of  the 
case,  fully  establish  the  facts  that  she  paid  for  the  interest 
in  the  mine  out  of  her  separate  and  individual  means,  the 
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araiia  of  her  own  energy,  industry  and  toil.  That  the  con- 
tract waB  made  in  her  separate  name  and  right ;  and  that 
abe  alone  cod  trolled  the  avails  and  profits  of  the  minerala 
by  acts  of  contract  in  her  own  name  entirely,  without  being 
joined  by  her  husband.  All  these  facts  were  matters  of 
public  nuturiij^  in  the  neighborhood ;  of  which  also  the 
plaintiff  had  before  he  became  the  creditor  of  the  husband, 
special  aad  personal  notice.  He  had  been  her  debtor  for  a 
loan  of  money,  which  she  had  procured  as  her  share  of  the 
proiits  of  tlie  '*  lead,-'  and  he  had  dealt  with  her,  in  relation 
thereto,  in  her  own  separate  right  and  name.  We  find 
nothing  in  the  evidence  when  taken  with  the  pleadings  of 
the  case,  to  warrant  the  conclusion  that  there  was  any 
fraudulent  combination,  or  confederation,  on  part  of  the 
defendants  as  charged  in  the  plaintiff's  bill. 

In  considering  the  first  question  here  presented,  the  fact 
of  separate  claim  and  ownership  of  the  mineral  "lead,"  and 
the  use  of  the  avails  thereol^by  Margaret  the  wife,  have  been 
oeceasarily  adverted  to.  It  is  only  necessary  in  diepoaing 
of  the  second  question,  to  consider  the  rights  of  the  woman 
as  to  separate  property  and  the  use  thereof,  during  cover- 
ture as  secured  by  the  law  of  this  state. 

The  Code  of  Iowa,  husband  and  wife,  Chapter  84,  §  14i7, 
p.  218,  provides  that  ''the  personal  property  of  the  wife 
does  not  vest  at  once  in  the  husband,  but  if  left  under  hia 
control,  it  will  iu  favor  of  third  persons  acting  in  good  faith 
and  withcmt  kn^rwledge  of  the  real  ownership^  be  presumed 
to  have  been  transferred  to  him  except  as  hereinafter 
provided/' 

Sections  )  448  and  1449,  then  proceed  to  make  provision 
for  tlie  preservation  of  her  separate  property  and  effects 
£poni  liability  for  the  husband's  debts  where  such  property 
is  left  under  his  control,  by  requiring  her  to  file  it  of  record 
witl)  the  recorder  of  deeds  of  the  county,  so  as  to  give 
notice  of  her  ownership  to  all  persons.  Tliis  done  in  case 
of  the  hudband^g  death,  she  becomes  a  preferred  creditor  of 
hia  estate  over  all  other  creditors,  except  such  as  gave 
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credit  to  the  huBband,  after  the  property  was  placed  under 
his  control,  and  before  the  filing  of  such  notice  unless  they 
had  knowledge  of  her  rights. 

By  the  provisions  of  pur  Code  the  right  of  a  married 
woman  to  possess  and  own  property  and  use  and  control 
it  for  her  own  benfit,  free  from  the  control  of  the  husband, 
and  without  liability  for  his  debts  in  their  own  and  separate 
capacity,  is  fully  recognized  and  protected. 

In  this  case  the  evidence  establishes  the  fact  of  separate 
ownership  and  use  of  the  property  by  the  wife.  The 
knowledge  of  this  fact  by  the  plaintiff,  by  the  transaction 
of  business  with  the  wife,  in  full  recognition  of  her  right 
is  also  established ;  and  in  the  absence  of  sufficient  evi- 
dence to  sustain  the  allegation  of  fraudulent  combination, 
we  think  the  defendants  are  Jprotected  under  the  provisions 
of  the  Code,  as  far  as  this  plaintiff  is  concerned. 

We  have  taken  this  view  of  the  case,  and  have  adjudi- 
cated it  upon  the  bill,  answers  and  evidence,  without  a 
special  consideration  of  other  points  raised  by  the  counsel 
for  defendants  not  deeming  it  of  importance  to  put  the 
case  for  adjudication  upon  them.  By  doing  so,  however, 
we  do  not  pass  tliem  as  trivial.  We  consider  that  the  bill 
of  the  plaintiff  does  not  show  a  clear  case  for  equitable 
jurisdiction.  The  record  does  not  show  that  the  plaintiff' 
had  fully  executed  his  remedy  at  law,  against  Baptiste 
Cheuvete,  the  debtor.  It  is  true  on  this  point  the  defend- 
ants did  not  demur  in  the  court  below,  but  "  in  general 
if  a  demurrer  would  hold  to  a  bill,  the  court  though  the 
defendant  aiiswer,  will  not  grant  relief  upon  hearing  the 
cause."    Story's  Equi.  plead.,  §  §  446, 447. 

We  also  consider  that  the  transcripts  of  the  record  of 
the  judgments  against  Baptiste  Cheuvete  which  are  made 
part  of  the  bill  to  prove  the  indebtedness,  and  the  amoimt 
thereof,  are  defective  in  the  authentication,  and  do  not 
meet  the  requirements  of  the  Code. 

The  decree  of  the  court  below  as  entered,  is  not  such  as 
answers  to  the  facts  of  the  case  as  claimed  by  the  bill,  if  it 
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had  been  good  in  equity,  and  liad  been  sustained  by  the 
evidence.  These  last  mentioned  points,  we  havenot  deemed 
it  neeeft&ary  to  consider  specially,  for  the  reason  that  the 
plaintiff  hiid  failed,  on  the  mepts  of  the  case  at  large,  to 
show  that  lie  is  entitled  to  the  relief  is  equity  which  be 
seel^B. 

Decree  reversed. 

P.  Smith  and  J.  Burt^  for  appellants. 

X,  A.  TfwmcLs^  for  appellee. 


Neally  v.  Wilhelm,  et  al. 

Whisro  N.  cTjiTficted  with  W.  to  seU  him  a  cow,  and  W.  directed  the  cow  to 
h^  iit^livc'Tt'd  &i  his  slaughter  house,  under  the  stipulation  that  he  would 
fjttj  &»  mncli  fnr  her  as  if  he  had  previously  seen  her,  and  where  N.  deliv- 
i>red  tbo  row  ft&  ilirected,  and  W.  not  finding  her  as  good  as  he  expected, 
dirceti'cj  liir  til  l)C  turned  loose,  whereby  she  was  lost ;  held,  as  the  sale 
wte  nW^luTj  and  the  price  only  conditional,  that  W.  was  liable  to  N.  for  the 
vtltiQ  oS  th4?  4!-ihw;  held,  also,  that  if  the  sale  had  been  conditional,  he  wonld 
BliU  be  li&blo  a*  bailee  for  gross  negligence. 

Appeal  from  Dee  Moines  District  Court.        I 

Opinion  hj  Greene,  J.  This  suit  was  commenced 
before  a  juetice  of  the  peace,  by  M.  W.  Neally  against 
"Wilhelm  and  Ramge,  for  the  price  of  a  cow.  On  final 
4rial,  in  the  district  court,  judgment  was  rendered  in  favor 
of  defendants. 

It  is  urged  that  this  decision  is  erroneous,  and  that 
appellant  tJionld  recover  the  value  of  the  cow.  The  evi- 
dence in  the  case  shows  that  John  Wolverton,  as  Neally's 
agent)  made  an  arrangement  with  Wilhelm  &  Ramge  to 
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sell  them  tlio  cow  in  qiu^s'ion  ;  tliat  they  fiih*  agreed  to  go 
out  and  see  tlie  cow,  bat  did  not;  tliat  tliiy  afterwurds 
told  the  agent  to  deliver  the  cow  to  tlieni ;  tliu*  they  would 
give  just  as  much  for  the  cow  us  if  tlie}-*  ucrjt  out  to  see 
her ;  that  they  directed  tlie  agent  to  delivcu-  the  cow  at  tlie 
slaughter  houf.e,  and  if  neither  of  tliern  wa^^  there,  one  of 
the  hands  would  take  charge  of  her ;  that  tlie  cow  was 
delivered  accordingly  at  the  slaughter  house,  to  one  of  the 
hands,  and  secured  in  the  yard,  and  the  agent  departed. 
Soon  after,  Wilhelrh  came  to  the  slaughter  house,  and  after 
inquiring  about  the  cow,  directed  his  man  to  turn  her  out, 
on  the  ground  that  she  would  not  make  good  beef.  Tlie 
cow  was  accordingly  turned  out,  and  was  never  afterwards 
heard  of.  Neally's  witness  swears  that  the  cow  was  in  good 
order  for  beef.  The  man  who  received  her,  swears  that 
she  was  not.  The  evidence  shows  that  the  cow  was  worth 
about  fourteen  dollars.  Tlie  question  to  be  decided  is, 
which  of  the  parties  should  suffer  the  loss  of  the  cow. 

The  agreement  with  Ncally's  agent  was  unconditional. 
He  was  to  deliver  the  cow  to  defendants,  or  their  man,  at 
iheir  slaughter  house,  and  they  would  pay  as  much  for 
her  as  though  they  had  previously  seen  her.  The  cow 
was  delivered  accordingly  into  their  possession,  and  there- 
upon they  became  liable  to  Neally  for  the  value  of  the 
cow. 

^  But  it  is  claimed  that  the  cow  was  not  fit  for  beef,  and  that 
therefore  they  were  under  no  obligation  to  take  her.  The 
evidence  in  relation  to  the  condition  of  the  cow  is  equally 
"balanced.  The  price  was  dependent  upon  the  condition 
of  tlie  cow,  the  sale  was  not.  The  delivery  and  sale  were 
unconditional,  and  the  price  conditional.  If  the  cow  was 
not  as  good  as  recommended,  they  could  abate  the  price 
accordingly. 

After  their  unconditional  direction  to  the  agent  to  deliver 
the  cow,  and  after  he  had  gone  to  the  expense  and  trouble 
to  bring  her  a  distance  of  ten  miles,  it  wa  i  their  duty  to 
Vol.  IV. — ^17. 
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take  tlie  cow  and  fix  a  price  upon  her.  Frqin  the  momeat 
they  took  posseBsiou  oT  her  either  in  person  or  by  their 
agent^  they  became  liable  for  her  value. 

This  liability  would  attach  to  them  even  if  the  sale  had 
been  conditional.  They  authorized  the  delivery  of  the 
cow  into  their  poesession.  K  she  was  not  what  they  con* 
tracted  for,  they  elioiild  have  notified  Neally's  agent,  or 
should  have  returned  her  to  his  possession. 

By  their  own  consent  and  direction,  they  became  baileeSi 
and  as  sacli,  are  liable  for  the  loss  resulting  from  guch 
grosa  negligence. 

Judgment  reversed. 

Brm^jiing  and  Tra^y  for  appellant. 

Ji,  D^  Siockimi^  for  appellees. 


CoiicTfiN  V.  Mahasbjl  Countt. 

In  a  caBQ  of  boBtaird  j  tinder  the  Oode,  the  countj  court  ii  autlioriaed  to  take 
fn>ai  tiie  father  of  tho  cluJd,  such  security  as  may  be  directed  by  the  court 
to  save  thf!  county  atid  every  other  county  in  the  state  from  all  chargca  fb? 
the  TDiUnteDatice  of  the  child ;  but  in  addition  to  this  securily,  the  eoua^ 
court  has  no  authority  to  require  a  quarterly  payment  to  the  cotitity  treaa- 
urer ;  and  t€>  correct  an  eh  unauthorised  requirement  a  writ  of  cttiyofrati  niay 
be  issued  from  the  disitrict  court. 

A  writ  of  offriiof dri  i^  atithnrifed  where  the  inferior  tribunal  hat  Gxerdaed 
jodidal  powera  not  authori£ed  by  law,  and  where  there  is  no  other  plain* 
speedy  and  adequate  reEB<?d  j. 

Appeal  from  Mahaska  District  Court 

Opinion  hy  Hall,  J*    This  was  a  petition  to  the  district 
court  of  Mahaaka  cotrnty,  for  a  writ  of  certiorari  to  the 
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county  court,  to  certify  of  certain  decisions,  rulings  and 
judgment  rendered  in  that  court  on  a  complaint  of  bastardy 
against  Coburn. 

In  the  examination  of  the  petition  of  Coburn  to  the 
district  court,  we  find  numerous  causes  set  out  why  a  writ  of 
certiorari  should  be  granted.  We^shall  only  examine  the 
cause  with  reference  to  one  ground  set  forth  in  the  petition. 

It  appears  that  on  the  trial  before  the  county  court, 
Coburn  was  foimd  to  be  the  father  of  the  bastard  child, 
and  directed  to  give  security,  in  the  sum  of  five  hundred 
dollars,  conditioned  to  save  the  county,  and  also  every 
other  county  in  the  state,  from  all  charges  towards  the 
maintenance  of  the  child.  And  further,  that  said  Coburn, 
pay  to  Henry  Blackburn,  treasurer  of  said  county,  or  hia 
successor  in  office  by  the  first  day  of  July  following,  the 
sum  of  ten  dollars,  and  ten  dollars  quarterly  thereafter  for 
the  term  of  five  years  for  the  support  of  said  child,  unless 
sooner  relieved  by  order  of  the  county  court. 

Section  852  of  the  Code,  limits  the  power  of  the 
county  court  when  the  accused  is  proved  by  the  court  or 
jury  to  be  the  father  of  the  child,  to  a  mere  "judgment 
that  he  give  security,  as  directed  by  the  court  to  the 
county,  conditioned  to  save  the  county  and  also  every 
other  county,  in  the  state  from  all  charges  toward  the 
maintenance  of  the  child."  This  is  all  the  county  court 
can  do.  That  part  of  the  j  udgment  that  requires  the  defend- 
ant to  pay  ten  dollars  quarterly  into  the  county  treasury,  is 
illegal  and  unauthorized  by  the  Code.  If  the  defendant 
^  appeals  to  the  district  court,  and  "  is  found  guilty  or  con- 
fesses the  accusation  in  the  district  court,  then  he  shall  be 
charged  with  the  maintenance  of  the  child  in  such  sum 
or  sums,  and  in  such  manner  as  the  district  court  direct," 
and  shall  be  required  to  enter  into  a  bond  to  die  same 
effect  as  that  reqxdred  before  the  county  court.  §  855, 
of  the  Code. 

We  hav^  nothing  to  do  with  these  singular  provisions  of 
the  Code.    We  have  only  to  give  a  fair  interpretation  of 
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the  language,  and  from  this,  it  is  clear,  that  hy  appealing 
from  the  judgment  of  the  county  court,  the  defeodant,  if 
found  guilty  by  the  district  court,  may  be  charged  wUh  the 
payment  of  a  sum  or  suras  of  money  for  the  support  and 
maintenance  of  the  child,  which  the  county  court  in  the 
exercise  of  its  oris^inal  jurisdiction  had  no  power  to 
require. 

It  is  obvious  that  if  the  defendant  appeals  this  Ciiisc  in 
order  to  avoid  the  unauthorized  and  illegal  pjirt  of  the 
judgment  of  the  county  court  requiring  him  to  pay  ten 
dollars  quarterly  into  the  county  treasury,  for  the  support 
of  the  child,  that  he  only  takes  the  case  to  a  tribunal, 
where  the  unauthorizedjudgmeiit  of  the  county  court,  will, 
by  the  action  of  the  district  court,  become  authorized  and 
legal.  He  appeals  from  the  "  frying p(y.ii  to  the  fire^  This 
would  not  afford  an  "  adequate  remedy."  An  appeal 
would  afford  no  remedy  whatever.  The  defendant  may 
be  willing,  and  it  is  his  privilege  and  right  to  submit  to  the 
autliorized  judgment  of  the  county  court,  but  unwilling  to 
submit  to  the  unauthorized  part  of  its  judgment  He  haa 
no  remedy  whatever  to  avoid  this,  only  by  a  writ  of 
certiorari. 

'  The  Code,  §  1965 ;  gives  this  writ,  in  all  cases^  *'  where  an 
inferior  tribunal,  board  or  officer  exercising  judicial  func- 
tion, is  alleged  to  have  exceeded  their  proper  jurisdictioii 
or  is  otherwise  acting  illegally,  when  in  the  judgment  of 
the  court  applied  to  for  the  writ,there  is  no  other  plain, 
speedy  and  adequate  remedy."  In  this  matter  the  county 
court  was  "  exercising  judicial  functions,"  it  "  exceeded  its 
proper  jurisdiction,"  it  "acted  illegally."  Tlierc  '^iano 
other  plain,  speedy,  and  adequate  remedy,"  for  tlic  defend, 
ant. 

The  writ  of  certiorari^  should  have  been  allowed  by  the 
district  court. 

The  decision  of  the  district  court  refusing  the  writ^  will 
therefore  be  reversed  and  the  cause  remanded  with  direc- 
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tions  to  allow  the  writ  as  demanded,  and  to  proceed  to 
hear  and  determine  the  cause. 

Judgment  reyersed. 

K  W.  Eaatma/n  and  Samuel  A.  Rice^  for  appellant. 


HUKPHBETB   V.  HoYT,  tt  ol. 


L  motion  for  a  new  trial  is  addressed  to  the  sound  discretion  of  the  court, 

and  should  be  refused  nnlees  a  strong  meritorious  case  is  shown. 
Where,  bj  consent,  a  jury  is  waived  and  the  fiu^ts  are  submitted  to  the  finding 

of  the  court,  on  a  motion  for  a  new  trial,  the  case  is  to  be  considered  the 

same  as  if  tried  bj  a  jury. 
Where,  by  the  Code,  a  party  is  required  to  answer  under  oath,  such  answer  i» 

to  be  considered  evidence  in  the  case,  of  equal  weight  with  that  of  a  disin* 

ierested  witness. 
A  new  trial  will  be  granted  when  it  appears  that  the  merits  of  the  case  have 

not  been  justly  tried  and  that  injustice  has  been  done. 

Opinion  by  Wiluams,  C.  J.  James  A.  IIumphreyB 
instituted  his  action,  on  a  promissory  note,  against  Azor 
Hoyt,  Robert  ITolmeB  and  Ilenry  Ristine,  for  the  sum  of  one 
hundred  and  eight  dollars  and  fifty-six  cents,  dated  the  13th 
day  of  December,  1852,  payable  six  months  after  date.  He 
filed  his  petition  in  accordance  with  the  statute ;  and  the 
cause  was  tried  at  the  October  term,  1853,  of  the  Linn 
county  district  court. 

The  defendants,  Holmes  &  Ristine  were  sued,  with  notice. 
They  appeared  and  filed  their  answer,  denying  indebted- 
ness to  the  full  amount,  as  .claimed  by  plaintiff  in  his  peti- 
tion. They  then  proceed,  by  their  answer,  to  aver  that 
the  note  specified  in  plaintiff  ^s  petition,  was  given  to  him 
by  Azor  Hoyt,  as  principal,  and  them  as  his  sureties ;  and 
tliattbey  were  entitled  to  a  credit  thereon  for  about  the  sum 
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of  twenty-one  dollars ;  and  also,  that  they  believed  that 
sometime  in  the  month  of  June,  then  last  past,  said  Hoyt 
had  paid  to  the  plaintiflT,  on  account  of  said  note,  the  further 
sum  of  forty  dollars,  for  which  they  claimed  credit.  They 
then  called  upon  the  plaintiff  to  answer  as  to  these  allega* 
lions  of  payment,  as  set  forth  by  them,  under  oath,  ae  pro- 
vided by  the  Code  of  this  state.  The  facts  of  payment, 
as  set  forth  in  the  answer  of  the  defendants.  Holmes  & 
Bistine,  are  stated  as  matters  of  which  they  were  informed 
by  Hoyt,  who,  at  the  time  of  answering,  was  not  within 
the  jurisdiction  of  the  court. 

The  replication  of  James  A.  Humphreys,  under  oath,  is 
accordingly  filed.     By  it  he  denies  that  the  paymentSj  or 
either  of  them,  were  made  on  the  not«,  as  stated  in  the 
answer  of  the  defendants.     He  then  proceeds,  therein,  to 
state  that  about  the  sum  of  twenty-one  dollars  and  ten 
cents  had  been  paid  to  him  by  Hoyt,  which  sum  had  been 
fully  settled  for  on  other  accounts;  and   tliat  the   same 
was  not  to  be  credited  on  said  note ;  that  the  mim  of 
forty  dollars,  which  had  been  paid  to  him  by  the  said 
Hoyt,  was  not  paid  to  him  to  be  credited  on  the  note,  on 
which  this  suit  is  brought ;  but  that  the  same  was  paid  by 
said  Hoyt,  as  the  agent  of  S.  A.  and  H.  Hoyt,  daughiera 
of  said  Azor,  against  whom  he,  Humphreys)  held  a  note 
for  the  sum  of  ihirty-eight  dollars  and  fif*ty-threo  ceats, 
and  also  an  account  for  about  nine  dollars  and  ninety  cents, 
with    direction    from    Hoyt    that    the  same    shtnild  be 
applied  on  the  note  and  account  of  his  daughters,  having 
been  furnished  by  them  for  that  purpose ;  and  also  that 
Hoyt  had  never  directed  him  to  apply  the  said  sum  of 
forty  dollars  as  a  credit  on  the  note  here  sued.     He  also 
states  that  the  forty  dollars  were  applied  by  him  in  pay- 
ment of  the  note  and  account  of  S.  A.  and  H.  Hoyt,  as 
directed ;  and  that  said  Hoyt  never  paid  to  him  any  other 
money  whatsoever. 

f    This  is  the  state  of  the  pleadings,  as  presented  by  the 
record  up  to  the  time  of  trial.    The  bill  of  exceptionsi 
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taken  on  the  trial,  shows  that  the  phiintiflF,  after  producing 
the  note  in  evidence  to  the  judge,  to  whom  the  cause 
was  submitted,  by  consent  of  the  parties,  without  the 
intervention  of  a  jury,  rested  his  case.  The  defendants,  to. 
anatain  the  issue  on  tlieir  part,  introduced  A.J.  Humphreys, 
who  testified,  "  that  about  the  16th  or  June,  then  last  past, 
he  was  present  at  the  time  the  said  Azor  lloyt  passed  the 
forty  dollars  to  plaintiff;  that  no  other  person  was  present 
but  the  plaintiff,  said  Hoyt  and  witness;  that  plaintiff 
then  held  a  note  of  $38  50,  and  also  an  account  against  S. 
A.  and  H.  Hoyt,  daughters  of  said  Azor  Iloyt ;  that  Iloyt 
Baid  to  plaintiff,  when  he  paid  the  sum  of  forty  dollars  that 
the  same  belonged  to  the  girls,  S.  A.  and  II.  Iloyt;  that  it 
was  all  the  money  they  could  rai.sc  at  that  time,  and  that  he 
paid  it  as  agent  for  tliem  ;  that  plaintiff  was  to  give  the  girls 
credit  for  the  $40  00;  that  there  were  no  directions  given 
by  said  Hoyt,  at  the  time  the  money  -was  paid,  to  credit 
the  amount,  or  apply  it  on  the  note  sued  in  this  case  ;  but 
upon  paying  the  money  he  asked  the  plaintiff  to  sign  a 
receipt ;  cannot  say  what  the  paper  was  ;  plaintiff  refused 
to  sign  the  paper;  Hoyt,  upon  finding  that  the  plaintiff  had 
credited  it,  as  he  did,  became  angry,  and  the  parties  sepa- 
rated.'^ The  bill  of  exceptions  then  concludes  as  follows : 
"There  was  no  evidence  to  prove  that  after  the  parties 
had  separated,  or  any  time,  Hoyt  told  tlie  plaintiff  to 
credit  the  $40' 00  dollars  on  the  note  in  question.  There 
was  circumstantial  evidence  tending  t(,>  show  that  some 
time  after  the  payment  of  said  sum,  and  tlie  giving  of  the 
credit  for  the  same  to  the  account  of  the  girls,  Iloyt  wanted 
to  have  the  said  payment  apply  as  a  credit  on  tlie  note  in 
controversy ;  but  no  evidence  tending  to  prove  that  he  ever 
consented  to  make  such  change,  or  credit  said  $40  00  on 
the  note  in  question.  The  bill  certifies  the  foregoing  to  be 
ihe  substance  of  all  the  evidence  in  the  case.  The  court 
thereupon  gave  judgment,  applying  tlie  $40  00  as  a  credit 
on  the  note  in  question  in  this  suit,  and  deducted  the  amount 
tibtereof  from-  plaintiff's  claim." 
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Plaintiff's  counsel  tlien  moved  for  a  now  trial,  on  the 
ground  that  "  the  jiulginont  was  against  the  evidence  and 
law  of  the  case." 

Tlie  motion  was  overruled,  and  judgment  accordiiiglj 
entere  1. 

Tlie  question  prest|tited  here  on  this  appeal,  is  as  to  the 
oven  1 1  ling  of  the  motion  for  a  new  trial.  This  neccRearily 
involves  the  judgment  of  the  case  by  the  district  court, 
upon  which  that  motion  was  made.  All  the  evidence  of 
the  csfeC  is  certified  to  this  court  in  due  form,  and  we  will 
proceud  to  consider  it. 

The  counsel  for  the  appellees  has  urged  upon  this  court 
that  "a  motion  for  a  new  trial  is  addressed  to  the  fiound 
discretion  of  the  court,  and  should  be  refused,  imlesjj  a 
etruiig  meritorious  case  is  shown.  To  sustain  this  position 
he  clfes  the  decisions  of  this  court.  Tlie  cases  of  Pcfwcrs 
V,  BnJges^  1  G.  Greene,  244,  and  Millard  v.  Simjtr^  %  G* 
Greene,  144,  certainly  do  sustain  this  position,  as  also  do 
the  numerous  autliorities  cited  in  tliose  cases.  He  also 
adduces  decisions  by  the  courts  of  Tenessee  and  IJlinois, 
Decisions  to  the  same  effect  might  have  been  read  from 
all  the  states  of  this  union.  Such  is  the  doctrine  of  tJie 
books.  Does  this  case  come  within  the  rule  of  tliese  dcciB- 
ions  ?  We  tliink  it  docs.  We  will  examine  it  and  see  how 
the  rule  applies. 

We  will  consider  the  case  as  we  would,  had  it  been  trlod 
by  a  jury,  having  been  submitted  to  the  court  for  trial,  in 
accordance  with  the  provisions  of  the  Code,  which  ai-e  as 
followih :  "  Ibbues  of  fact  shall  be  tried  by  the  court,  unless 
one  of  tlie  parties  require  a  juiy,"  §  1772.  Section 
182Sj  of  the  Code,  also,  provides  tliat  "  the  provie- 
iont^  in  tliis  title  relative  to  juries,  are  intended  to  be 
applied  to  the  court,  when  acting  as  a  jury  in  the  trial  of 
a  cause,  so  far  as  they  are  applicable,  and  not  incompati- 
ble with  other  provisions  herein  contained."  The  case  is 
to  be  considered  as  if  a  jury  had  tried  it.  Gilnwre  t. 
Ballardy  1  Scam.,  252 ;  Stringer  v.  Smithy  1  Scam.,  295, 
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What,  then,  are  the  law  and  evidence  of  the  case,  as  pre- 
sented by  the  record.  The  only  matter  of  controversy 
here,  is  tixe  $40  00,  which  the  defendants  seek,  by  their  ; 
plea,  to  claim  as  a  credit  on  the  note  sued.  By  their  plea  • 
they — availing  themselves  of  the  provisions  of  the  Code, 
for  the  purpose  of  proving  this  credit  on  the  note — call  oil 
the  plaintiff  to  reply,  under  oath,  to  their  plea.  Iloro  is 
the  language  of  the  Code  : 

"  The  plaintiff,  in  his  petition,  may,  at  his  option,  require 
the  answer  of  the  defendant  to  be  given  under  oath.    And . 
in  like  manner,  the  party  filing  any  subsequent  pleading, 
setting  forth  new  matter,  may  require  the  reply  thereto  to ' 
be  given  under  oath."    See  Code  of  Iowa,  §  1744. 

"  Sec.  1745.  Any  pleading,  thus  required  to  bo  made 
under  oath,  shall  be  considered  as  evidence  in  tlio  cause, 
of  equal  weight  with  that  of  a  disinterested  witness,  pro- 
vided it  be  sworn  to  by  the  party  himself,  who  was  called 
on  to  answer,  but  not  otherwise." 

The  replication  of  plaintiff,  to  the  plea  of  the  defend- 
ants, is  then  the  evidence  of  a  disinterested  witness  on  the 
subject  matter  in  dispute,  made  so  by  the  voluntary  act  of 
the  defendants,  by  virtue  of  the  Code.  He  stands  as  their 
witness  in  the  case,  unimpeachable  on  the  score  of  interest. 
The  evidence  of  the  replication  was  clear  and  conclusive 
as  to  the  fact  that  when  Hoyt  paid  the  $40  00  to  plaintiff, 
he  said  it  was  to  be  applied  to  the  account  of  his  daughters, 
as  a  credit ;  that  it  was  their  money;  and  that  he  paid  it  as 
their  agent;  arid  also  that  there  had  been  no  payment 
made  by  Hoyt  on  the  note  upon  which  the  suit  was 
brought. 

In  addition  to  this,  there  is  nothing  of  record,  on  part 
of  the  defendants  as  pleading,  which  denies,  or  in  any 
manner  puts  the  facts  of  the  replication  of  the  plaintiff  in 
issue ;  so  that,  taken  as  an  ordinary  pleading,  it  should 
have  been  answered;  or  otherwise  it  is  to  be  taken  as 
admitted  and  true.  Code  of  Iowa,  §  1742. 
17* 


J50  SUPREME   COURT   CASES, 

Humphreyi  v.  Hojt 

The  tastimoiiy  of  A.  J.  Humphreys,  who  was  called  by 
defendant!^^  provcB  that  the  $40  00  were  applied  as  a  credit, 
on  tlK^  acc<nifit  of  S.  A.  and  H.  Hoyt,  in  compliance  with 
the  re<iiiest  of  Azor  Hoyt,  who  informed  Humphreys,  the 
plaintifl"-^  at  the  time,  that  he  acted,  in  the  matter,  as 
the  agent  of  tliQ  girls  ;  and  that  the  money  was  theirs.  It 
Id  true  that  Humphreys  was  asked  by  Hoyt  to  sign  a 
receipt,  which  he  had  drawn  up,  and  Humphreys  refuaed 
to  do  80 ;  that  Hoyt  left  him  and  seemed  angry*  This 
witness  also  sUttes  that,  at  that  time,  Hoyt  did  not  ask 
Humphreys  to  apply  the  f40  00  as  a  payment  on  the 
notej  upon  which  this  suit  is  brought.  This  is  the  oaly 
■wituese  in  the  case,  and  tliese  are  the  facts  of  the  testi- 
mony ad  certified. 

It  waE  incuinbent  upon  the  defendants  to  make  their 
plea  of  payment  good  by  evidence  of  its  truth.  We  think 
thoy  liave  not  only  failed  to  do  this,  but,  that  the  testimony 
given  by  UietiiHt^lvcs,  clearly  establishes  the  fact  tliat  the 
fiO  Ou  were  applied  to  the  payment  of  the  indebtedness  of 
S,  A.  and  H,  lloyt,  at  the  request  of  Azor  Hoyt,  ils  their 
agent,  and  with  the  understanding  that  the  money  belonged 
to  the  girls.  What  tlie  peculiar  character  of  the  receipt 
WttB,  which  Hoyt  wanted  the  plaintiff  to  sign,  does  not 
appear,  nor  does  it  particularly  appear  what  was  the  caose 
of  Hoyt'e  anger  when  they  separated.  The  fact  that  Hoyt 
afterward  may  have  wished  to  change  the  application  of 
tlie  money,  can  nut  alter  the  matter,  as  Humphreys  never 
consented  to  do  so. 

lt*&ecmfi  to  us  that  the  evidence,  most  concluaively, 
dofeate  the  defense  set  up  by  defendants'  plea. 

The  principle  that  where  a  person  is  indebted  to  the 
same  creditor  on  several  and  different  accounts,  he  may 
elect  as  to  tlie  application  of  a  payment,  cannot  apply  in 
this  ease,  for  two  reasons.  The  first  of  which  is,  that  the 
evidence  is  tliat  the  money  paid  was  not  his  own,  but 
belonged  to  the  girls,  for  whom  he  acted  as  agent  in  the 
matter;  and   Llie  second   that  he  had  no  other  indebt- 
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ednees  on  Kie  own  account  but  the  note  here  in  suit. 
He  could  not  properly  apply  their  money  to  payment  of 
his  own  indebtedness. 

We  have  considered  this  case  with  much  care,  in  view 
of  the  principle  heretofore  recognized,  on  the  subject  of 
new  trials.  Whilst  we  would  not  interfere  with  the  ruling 
of  the  district  court  in  a  case  admitting  of  some  reasona- 
ble doubt  as  to  the  proper  exercise  of  that  discretion, 
which  is  recognized  by  law;  still,  in  a  case  like  this, 
where  the  pleadings  and  the  evidence  are  fully  brought 
before  us,  clearly  establishing,  as  we  think,  beyond  doubt, 
that  the  ruling  of  the  court  is  erroneous,  we  feel  it  to  be 
our  duty  to  exercise  that  power  which  vests  in  us,  by 
reversing  the  proceeding.  We  think  the  plaintiff  has 
brought  himself  witliin  the  rule,  by  showing"  a  strong  mer- 
itorious case." 

A  new  trial  will  be  granted  where  there  are  strong  prob- 
ble  grounds  to  believe  that  the  merits  of  the  case  have  not 
been  fully  and  fairly  tried,  and  that  injustice  has  been 
done.  WheeUr  v.  Shield^y  2  Scam.,  348  ;  Cunningham  v. 
Magoun^  18  Pickering,  13 ;  Polk  v.  The  State^  4  Miss., 
644 ;  Jones  v.  Jones,  4  Blackf.,  140 ;  Bylee  v.  KinnetUj 
6  Missouri  K.,  53  ;  WeatJierford  v.  Wilson,  2  Scam,  268; 
MoKee  v.  IngaUs,  4  Scam.,  30. 

The  rulings  of  the  district  court  are  reversed  and  a  new 
trial  is  awarded. 

Judgment  reversed. 

u 
L  M.  Preston,  for  appellant. 

Isaac  Cook,  for  appellees. 
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irtuMn^  jLtAuABof  action  on  a  written  instrument  had  accrued,  but  waa  not 
barred  at  the  time  the  Code  took  effect,  the  time  allowed  for  the  cummenc*' 
tn^al  of  the  action  would  be  five  years  from  Julj  1, 1851. 

The  Ei on -Joinder  of  one  of  two  joint  payors  of  a  promissory  Doti?,  cannot  b* 
iet  up  I1&  a  bar  to  the  action  in  the  answer,  but  would  be  good  cauae  fbr 
derourrer* 

A  patition  ht«king  to  recover  against  one  as  on  a  several  promifx,  cannot  h9 

iiipporUid  by  a  joint  note  against  two  which  contains  noseTera]  promise. 

Appeal  from  Mahaska  District  Court, 
Opinion  by  Greene,  J.  This  action  was  commenced  by 
William  Seaton,  against  B.  Roop,  on  two  promissory  notes, 
one  of  wliich  became  due  August  3,  1845,  and  the  othe? 
August  S,  1846.  The  notes  were  joint  and  signed  li  & 
W-  C,  Roop.  The  petition  was  filed  September  3,  1852. 
The  defendant's  answer  set  up  ;  1  The  statute  of  limitations. 
2  That  the  defendant  could  not  be  sued  alone  on  the  joint 
notes  described  in  the  petition.  This  demurrer,  was  over- 
ftiled  tmd  judgment  rendered  against  Roop,  for  the  amount 
of  the  two  notes. 

1.  Were  the  notes  barred  by  the  statute  of  limitation  f 
At  the  time  the  Code  took  effect,  the  right  of  action  was 
not  burred  against  either  of  the  notes  under  the  Rev.  Stat 
The  Code  declares  in  reference  to  the  limitations  of  actionflj 
that  when  causes  of  action  have  already  occurred,  and  are 
not  yet  barred,  the  time  allowed  for  the  commencement  of 
such  actions  shall  not  be  less  than  one-half  of  the  period 
prescribed  in  the  Code,  §  §  1671,1672.  The  time  proscribed 
on  written  contracts,  is  ten  years.  It  follows  that  the  right 
of  action  on  their  notes  would  not  be  barred  till  five  yeaiB 
elapsed  from  the  time  the  Code  became  operative,  and 
therefore  not  till  July  1,  1856.  Upon  this  point  theOj  the 
ftnswer  was  demurrable. 


IOWA    CITT.    1854. 


253 


Roop  «.  Seaton. 


2.  The  petition  is  against  B.  Roop  alone,  but  seeks  to 
recover  upon  a  joint  note  made  by  B.  &  W.  C.  Roop.  The 
Code  provides  that  persons  severally  lilable,  or  jointly  and 
severally  liable  on  the  same  instrument,  may  all  or  any  part 
of  them  be  joined  in  the  same  action,  §  §  1681,  1682.  But 
not  so  with  persons  jointly  liable  only  on  the  same  instru- 
ment. As  the  notes  were  joint  only,  the  action  upon  them, 
should  have  been  joint.  W  C.  Roop,  should  have  been 
joined.  But  can  this  non  joinder  be  set  up  in  the  answer 
aa  a  bar  or  defense  to  the  action  ?  Wo  think  not.  This 
objection  should  have  been  raised  by  demurrer  to  the 
petition.  .Upon   both   points    then,  the   demurrer  to   the 

.  answer  was  properly  sustained. 

3,  On  the  trial,  defendant  objected  to  the  introduction  of 
the  joint  notes  as  evidence  in  an  action  against  him  alone. 
But  the  court  overruled  the  objection  and  admitted  the 
notes  in  evidence.  In  this  we  think  the  court  erred.  Where 
the  petition  seeks  to  recover  against  a  single  individual 
upon  a  several  promise,  as  upon  a  joint  and  several  promise, 
a  note,  containing  a  joint  promise  only,  shows  too  wide  a 
variance  to  be  admissible  in  evidence. 

Judgment  reversed. 


C?i€nies  NegvSy  for  appellant. 
O.  0.  Wright^  for  appellee. 
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G1LLI8  V.  Matthews. 

Where  a  demurrer  to  a  petition  ia  as  sustained,  and  an  amended  atid  coTnect 
petition  thereupon  filed,  this  court  will  not  review  the  ruling  below  tn  r^Ut' 
enoe  to  the  original  petition. 

Appeal  from  Lee  District  Court 
Opinion  by  Halt.,  J.  Joel  Matthews  filed  his  petition 
in  chancery,  against  Wm.  Gillis  claiming  a  speoific  perfor- 
mance of  a  contract  for  the  conveyance  of  a  tract  of  land. 
The  contract  was  execated  by  L.  E.  Johnson,  as  agent  far 
Gillis.  Gillis  demurred  to  the  petition,  principally  on  the 
ground  that  tlie  petition  did  not  show  authority  in  Johnson 
to  execute  the  contract  set  forth  in  the  petition,  and  upon 
which  the  performance  was  claimed.  The  court  below 
overruled  the  demurrer,  and  Matthews  obtained  leave  ta 
amend  his  bill,  and  during  the  term  filed  an  amended 
bill.  The  defendant  Gillis,  took  exception  to  the  decision  of 
the  court  overruling  the  demurrer,  and  appealed  from 
the  decision  of  the  court. 

We  have  not  examined  the  question  as  to  the  correctnees 
of  the  court  in  overruling  the  demurrer.  The  amended  peti* 
tion  supersedes  the  original  petition  and  the  cause  of  com* 
plaint  is  now  fully  presented  in  the  petition,  as  amended. 
The  complainant  in  efiect  abandoned  the  original  petition  ^ 
and  left  nothing  pending  on  that  petition  by  which  the 
rights  of  the  defendant,  can  be  prejudiced.  We  can  see  no 
reason  for  interposing  to  reverse  or  affirm  a  decision  of  the 
court  below,  the  efiect  of  which  has  been  wholly  obviated 
and  released  by  the  acts  of  the  party  in  whose  favor  it  was 
made.  We  cannot  see  that  either  party  have  any  intereal 
in  the  question  unless  it  is  a  curiosity  to  know  what  thii 
court  would  decide  ;  a  curiosity  that  we  shall  not  gratify. 
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The  appeal  is  dismUsed,  and  the  cause  remanded  to  the 
district  court  with  direction  to  proceed  npon  the  petition  at 
amended 

Appeal  dismissed. 

(JlaggeU  and  Dixon,  for  appellant 

Reeves  and  WeUer^  for  appellee. 


Pftkins  et  al.  v.  Boyd. 

Wliere  the  petition  commencing  the  action  vas  filed,  and  a  writ  of  attach- 
ment KBBned  on  the  same  daj,  it  will  not  be  persumed  that  the  attachment  wai 
JMaed  before  the  action  was  commenoed. 

Under  the  Code,  the  petition  need  not  claim  or  assume  anj  particular  form  of 
action. 

If  the  arerments  indicate  a  substantial  ground  of  action,  it  is  sufficient 

An  attachment  bond  may  be  good,  although  not  executed  by  the  plaintiff  in 
the  action. 

The  petition  for  an  attachment  may  be  sworn  to  by  any  person  qualified  to 
be  put  under  oath. 

Where  the  averments  in  a  petition  are  poeitiye  and  do  not  claim  to  be  the  result 
of  information ;  and  where  the  affiant  swears  "  that  the  mattexB  and 
things  set  forth  in  the  foregoing  petition  are  true,  so  far  aa  the  same  a» 
matters  of  personal  knowledge ;  and  so  far  as  the  same  are  matters  of  infin*- 
mation  he  rerily  believes  them  to  be  true ;  "  held,  that  the  latter  clauaa 
is  suplusage  and  cannot  invalidate  the  affidavit. 

The  provision  of  the  Code  authorizing  an  attachment  on  a  debt  before  due, 
does  not  apply  to  a  non -resident. 

Appeal  from  Jackson  District  Cowrt 
Opinion  by  Williams,  C.  J.  This  canse,  together  with 
four  others,  viz:  M.  D.  Gillman,  C.  O.  Thompson  &  Oo., 
Swope  &  Hubble  and  Jewett,  Gates  &  Johnson,  each  as 
plaintiff  against  Thomas  A.  B.  Boyd,  defendant,  were  tried 
at  the  April  term  of  the  district  conrt  of  Jackson  county* 
The  proceedings  are  the  same  in  all  the  cases,  and  by 
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tgreement  of  couDsel,  the  judgment  of  one  is  to  be 
decisive  of  each  and  all  of  them,  in  this  court.  The  ques- 
tions  of  law  in  all  being  identical. 

Pitkins  and  Pitkins  &  Co.,  commenced  their  action,  by 
petition,  in  assumpsit,  against  Boyd,  for  merchandize  sold 
and  delivered  to  liim,  on  an  account  stated,  alleging  an 
indebtedness  of  eighty-seven  dollars  and  eighty-three 
cents,  unpaid.  Process  of  notice  in  due  form  was  issued 
and  Berved  on  the  defendant,  and  at  the  same  time  an  attach- 
mcnt  process,  under  the  Code,  was  also  issued,  and  prop- 
miy  attached.  The  parties  appeared  for  trial  in  the  dis- 
trict court.  The  defendant's  counsel  moved  the  court  to 
qiimh  the  writ  of  attachment  for  the  following  reasons : 

*^  Because  no  action  had  been  commenced,  or  was  pend- 
ing at  the  time  of  suing  out  the  writ  of  attachment  in  said 
case* 

*^  Because  the  writ  of  attachment  does  not  show  whether 
it  was  issued  in  an  action  founded  on  a  note  or  contract; 
and  for  that  reason  furnishes  no  guide  to  the  sheriff,  as  to 
the  amount  of  property  to  be  attached  on  said  writ. 

^^  Because  no  bond  has  been  filed  in  said  cause,  as 
required  by  §  1853  of  the  Code  of  Iowa;  the  plaintiff's 
attorneys  having  no  authority  to  sign  his  name  to  the  bond, 
no  :iction  having  been  commenced  at  the  time  of  the  sign- 
ing of  the  bond,  as  aforesaid. 

"  Because  no  inventory  of  the  property  attached  by  the 
sheriff,  on  said  writ,  has  been  taken  and  returned  by  the 
sheriff. 

^'  Because  the  petition  for  the  attachment  is  not  sworn 
to  by  the  plaintiff,  but  by  one  C.  O.  Thompson,  who  does 
not  state  that  he  had  any  knowledge  of  the  matters 
alleged  in  the  petition,  nor  what  means  of  knowledge  he 
had  of  the  same." 

The  motion  was  sustained  by  the  court,  and  the  writ 
accordingly  quashed,  and  a  bill  of  exceptions  taken. 

An  appeal  to  this  court  is  taken,  and,  on  argument,  sub- 
mitted to  us  for  adjudication  on  errors  assigned. 
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The  error  assigned  hero,  is  as  to  the  ruling  and  judg- 
ment of  the  district  court,  on  the  motion  toqn;i'^  the' writ 
of  attachment.  Tlie  same  reasons  which  wen*  urged  in 
support  of  the  motion  to  quash  in  that  court,  arc  now  pre- 
sented here  for  adjudication,  excepting  the  fo'ir^li.  which 
has  been  abandoned  by  defendant's  counsel. 

The  Code,  §  184:6,  we  think,  is  decisive  of  the  first  point 
raised  and  here  urged  to  sustain  the  ruling  of  the  court 
below.    It  IB  as  follows  : 

**In  an  action  for  the  recovery  of  money,  the  plaintiff 
may  cause  any  property  of  the  defendant,  which  is  not 
exempt  from  execution,  to  be  attached  at  the  commence- 
ment, or  during  the  progress  of  the  proceedings,  by  pursu. 
ing  the  course  hereinafter  prescribed." 

Section  1847,  provides  that  if  the  writ  of  attachment  be 
issued  after  the  commencement  of  the  action,  a  separate 
petition  must  be  filed  ;  and  that  the  proceedings  by  attach- 
ment shall  be  only  auxiliary  to  those  of  the  action. 

In  this  case,  the  writ  of  at^chment  was  issued  on  the  16th 
day  of  January,  1854,  upon  affidavit  made  and  bond  filed 
file  same  day.  The  petition  commencing  the  action  was 
also  filed  at  the  same  time.  They  appear,  by  the  record, 
to  be  simultaneous  acts.  Such  beisg  the  state  of  the  case, 
we  are  of  the  opinion  that  a  proper  construction  of  the  Code, 
as  above  cited,  authorizes  this  proceeding  by  attachment,  as 
had  "  at  the  commencement  of  the  action."  The  objection, 
that  the  writ  was  issued  before  tlie  commencement  of  the 
action,  is  not  supported  by  the  record-  The  Code  clearly 
contemplates  the  issuance  of  the  attachment  writ,  at  the 
commencement  of  the  action  or  afterwards ;  and,  if  the 
latter,  requir^  that  it  be  done  upon  petition  to  the  court 
The  commencement  of  the  suit,  and  the  proceeding  by 
attachment,  bearing  date  the  same  day,  it  would  be  going 
farther  than  a  fair  construction  of  the  provisions  of  the 
statute  would  warrant,  to  presume  that  the  attachment 
issued  before  the  proper  process  of  the  main  action,  to 

Vol.  XT. 18; 
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.which  it  is  auxiliary,  was  issued.  On  this  point,  we  think 
the'objection  to  the  writ  is  without  cause. 

The  second  ground  of  objection  to  the  legal  ilj  of  the 
attachment  proceeditfg,  is  that  it  does  not  appear  from  the 
writ  whether  the  action,  to  which  it  is  sought  to  be  made 
.auxiliary,  is  of  tort,  or  ex  contractu. 

The  Code  has  dispensed  with  the  common  law  form,  in 
commencing  an  action  in  the  district  court.  §  1733  pi-ovides 
that  "  all  technical  forms  of  actions  and  of  pleadings  are 
hereby  abolished;"  and  §  1734  that  "any  pleading  which 
possesses  the  following  requisites  shall  be  deemed  suffi- 
cient : 

1.  "  When,  to  the  common  understanding,  it  conveys  a 
reasonable  certainty  of  meaning. 

2.  "When,  by  a  fair  and  natural  consti-uction,  it  showa  a 
substantial  cause  of  action  or  defense." 

Section  1735  is  as  follows  :  "  The  first  pleading  on  the 
part  of  the  plaintiff  is  the  petition,  which  must  contain  a 
statement  of  the  facts  constituting  the  cause  of  action,  as 
well  as  a  claim  of  the  remedy  sought.  If  money  be  the 
object  of  the  action,  tlie  amount  demanded,  must  be  stated/' 

In  this  case,  the  plaintiff  has  commenced  his  action  by 
petition,  in  compliance  with  the  provisions  of  tho  above 
sections  of  the  Code,  for  the  recovery  of  a  specific  sum  of 
money,  being  the  price  of  goods,  wares  and  merchandize 
sold  and  delivered  to  the  defendant,  which  remained  due 
and  unpaid.  In  the  concluding  part  of  the  petition,  he 
states  that  the  defendant  is  a  non-resident  of  the  state  of 
Iowa,  in  accordance  with  the  Code,  §  1848,  and  prays  for 
the  issuance  of  a  writ  of  attachment  in  the  case.  The  facts 
stated  in  the  petition  are  sworn  to  by  one  C.  O.  Thompson- 

In  the  body  of  the  writ  of  attachment,  miich  beai-s  date 
on  the  same  daj  with  the  filing  of  the  petition,  tho  amormi 
of  indebtedness  and  the  non-residence  uf  the  defendant,  &a, 
as  stated  in  the  petition,  are  set  forth,  so  as  directly  to  refer 
and  relate  to  the  petition.  As  the  Code,  in  providing  far 
the  writ  of  attachment,  does  not  require  that  the  natm^e  of 


IOWA     CITY,     1854,  259 

Pitkinn  v.  Boyd. 

the  action  to  be  set  forth  in  the  writ,  but  eimply  authorizes 
that  proceeding  in  actions  of  contract  or  tort  /  and,  as  the 
relation  of  the  writ,  in  this  case,  to  the  petition  is  manifest, 
we  think  it  would  be  ultra-technical  to  quash  the  proceed- 
ing on  this  ground.  The  petition,  as  required  by  the  Code, 
contains  a  substantial  ground  of  action,  ex  contractu  ;  and  . 
the  auxiliary  relation  of  the  writ  of  attachment  to  the  main 
action,  is  in  the  spirit  of  the  law,  sufficiently  apparent. 

Tlie  third  ground  of  objection  to  the  attachment  proceed- 
ing rdatijs  to  the  si^i^ning  of  the  bond.  It  is  urged  that 
Spurr  and  Kelso,  the  attorneys  of  Pitkins  and  Pitkins  & 
Co.,  the  plaintiffs,  who  executed  that  instrument  in  their 
name,  had  no  authority  to  do  so.  We  do  not  deem  it  nec- 
essary to  discuss  and  decide  this  question  specially  here,  as 
it  mmt  be  disposed  of  in  deciding  the  next  question,  and 
thereby  btcome  immaterial. 

The  no.xt  point  made  in  objection  to  the  legality  of  the 
attachment  proceeding,  involves  that  immediately  preced- 
ing. It  ii^,  that  the  attachment  bond  is  not  good  and  suffi- 
cient in  law,  because  it  is  not  signed  by  the  plaintiffs,  as 
principals,  but  by  their  attorneys,  for  them.  Whether  the 
pJaintifl'  Bjgned  it  at  all,  is  immaterial,  under  the  provisions 
of  our  sfatute.  Tlie  bond  is  signed  and  executed  in  due 
fonn,  by  two  persons  of  whose  capacity  and  responsibility, 
there  lias  been  no  doubt  raised.  On  this  point,  the  enact- 
ment of  the  Code  is  as  follows  :  g  1853.  "  Before  any  prop- 
erty ciin  be  attached  as  aforesaid,  the  plaintiff  must  file 
with  the  clerk  a  bond  for  the  use  of  defendant,  with  sureties, 
to  be  ap]jroved  by  the  clerk,"  &c. 

The  word  ''- snrdy''  is  defined  by  Webster,  in  his  dic- 
tionary, t«»  mean  *' certainty — indubitableness — security — 
eafety.''  ^'Security  against  loss  or  damage — security  for 
payment ;  and  in  law,  one  who  enters  into  a  bond,  or  recog- 
nizance, to  answer  another's  appearance  in  court ;  or  for  his 
payment  of  a  debt ;  or  for  the  performance  of  some  act, 
and  who,  in  case  of  the  principal  debtor's  failure,  is  com- 
pellable to  pay  the  debt  or  damage,  as  a  bondsman ;  a  bail.'* 
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There  is  nothiDg  in  the  statute  requiring  the  party  plaintiff 
to  sign  the  bond.  He  is  merely  required  to  *'tile  with  the 
clerk  a  bond  for  the  nse  of  the  defendant,  with  sureties/' 
'Rie  record  shows  that  he  did  file  it,  with  two  responsible 
men  as  sureties,  with  the  proper  conditions,  &c.  The  lan- 
guage used  by  the  Code,  does  not  necessarily  require  the 
bond  to  be  executed  by  the  plaintiff,  signed  either  by  bim- 
self,  or  agent,  or  attorney,  with  sureties.  He  was  only 
required  to  **file  a  bond  for  the  use,  &c.,  with  sureti^/' 
This  view  consists  with  sound  reason.  All  that  need  be 
done,  in  a  case  of  this  kind,  is  "to  secure  the  defendant 
from  loss  or  damage,"  in  consequence  of  the  proceeding. 
This  certainly  may  be  done  as  well  without  the  signing  of 
the  bond  by  the  plaintiff,  as  with  it.  Besides,  cases  often 
occur,  of  an  absent  plaintiff,  and  otherwise.  It  would 
Bometiraes  be  inconvenient,  and,  perhaps,  impossible  to  pro- 
cure the  timely  execution  of  a  bond,  if  his  signature  were 
requisite  to  its  validity.  The  bond,  in  this  case,  m^ete  the 
demands  of  the  Code ;  and,  so  far  as  the  manner  of  its 
signing,  and  the  parties,  obligors  therein,  are  concerned,  it 
18  binding  on  them,  and  is  valid.  They  are  as  much 
*♦  sureties"  in  the  true  meaning  of  the  statute,  without  the 
name  of  the  plaintiff  there,  as  with  it  This  being  the 
opinion  of  the  court,  on  this  point,  the  last  one  alluded  to 
above  is  of  course  immaterial. 

The  next  and  last  reason  urged  for  quashing  the  writ, 
relates  to  the  affidavit  accompanying  the  petition.  The 
objection  is  raised  that  "  the  petition  is  sworn  to,  not  by  the 
plaintiff,  but  by  one  C.  O.  Thompson,  who  does  not  state 
that  he  had  any  knowledge  of  the  matter  of  the  petition,  or 
his  means  of  knowledge." 

It  is  only  necessary  to  cite  the  provision  of  tfie  Code  on 
this  subject,  which  is  as  follows :  §  1448.  '*  The  petition 
which  asks  an  attachment  must,  in  all  cases,  be  sworn  to,*'  &c- 
In  it,  there  is  nothing  designative  of  the  particular  person 
who  must  make  the  affidavit  Any  person,  of  legal 
capacity  to  be  a  witness,  and  who  knows  the  facts  necessary 
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to  the  procurement  of  the  writ,  can  make  it.  But  it  ig 
prged,  that  being  a  stranger  to  the  proceeding,  and  not  the 
party  plaintiff,  he  had  no  means  of  knowing  the  facts  of 
the  petition.  This  objection  cannot  hold.  It  does  not  fol- 
low that,  because  a  man  is  not  a  party  to  the  proceeding,  he 
may  not  know  the  facts  necessary  to  its  validity  ;  the  facts 
of  indebtedness;  the  amount  due;  the  non-residence  and 
intent  to  defraud,  may  all  be  known  by  the  agent  or  clerk 
of  a  plainti^  when  the  p^rty  might  not  know  any  of  thete 
things.  Therefore  the  statute  merely  requires  the  facts  to 
**  be  sworn  to." 

It  is  also  urged  that  the  affidavit  is  defective  in  this : 
^^The  aiiiant  swears  that  the  matters  and  things  set  forth  in 
the  foregoing  petition  are  ti'ue,  so  far  as  the  same  are  mat- 
ters of  personal  knowledge ;  and  so  far  as  the  sa^ne  are 
matters  of  infonnation,  he  verily  believes  them  to  be  true." 
Tlie  objection  is,  that  the  affiant  does  not  set  forth  the  means 
and  facta  of  information.  We  have  only  to  say  here,  that 
the  affidavit  refers  to  the  facts  stated  in  the  petition,  in  ver- 
ification uf  them  ;  and,  that  these  facts  are  all  affirmed, 
positively,  as  of  the  knoweldge  of  the  affiant  himself,  and 
not  as  derived  by  information  otherwise.  The  latter  clause 
of  the  alBduvit,  having  nothing  to  apply  to,  in  the  petition, 
is  to  bti  taken  as  surplusage  of  form,  raerelj'^,  and  treated 
as  if  not  there.     It  cannot  invalidate  the  affidavit. 

It  is  iiho  contended  that  in  the  case  of  C.  O.  Thompson 
against  this  defendant, — being  one  of  those  here  adjudi- 
cated j  in  which  it  is  stated  that  a  part  of  the  indebtedness 
"was  not  due  at  the  time  of  commencing  the  action  and  suing 
out  tiie  writ — the  petition  does  not  state,  as  sworn  to,  "  that 
defendant  refused  to  make  any  armngement  to  secure  the 
debt  when  it  would  fall  due."  To  sustain  this  proposition, 
the  Code,  g  1852,  is  cited.  That  section  provides,  "  that 
the  property  of  a  debtor  paay  be  attached  previous  to  the 
time  wlien  the  debt  becomes  due,  when  nothing  but  time  is 
wanting  to  fix  an  absolute  indebtedness ;  and  when  the 
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petition,  in  addition  to  tliat  fact,  states  that  the  defendant 
is  about  to  dispose  of  his  property  with  intent  to  defraud 
his  creditors;  or  that  he  is  about  to  move  from  the  state, 
and  refuses  to  make  any  arrangement  for  securing  the  pay- 
ment of  the  debt  when  it  falls  due  ;  and  which  contemplated 
removal  was  not  known  to  the  plaintiff  at  the  time  the  debt 
was  contracted. 

The  facts  presented  by  the  petition  and  affidavit,  in  this 
and  the  other  cases  at  bar  here,  are  the  "  non-reRidenee  of 
the  defendant  Boyd,  and  hisintent  to  defraud  his  creditors," 
not  that  he  is  about  to  remove  from  the  state,  &e.  We  are 
of  the  opinion  that  this  provision  of  the  Code  docs  not 
apply  to  this  case  ;  but  only  to  that  of  a  contemplated 
removal  from  the  state.  This  section  is  intended  to  aliord 
a  remedy  to  a  creditor  when  a  debt  is  not  due.  and  the 
debtor  is  about  to  remove  from  the  state,  without  imiking 
any  arrangement  to  secure  it  when  due. 

TJjere  are  two  classes  of  cases,  specially  provided  for,  in 
this  section  of  the  Code,  For  the  security  and  recovery  of 
debts  contracted,  but  not  due  aiul  ])ayable,  at  common  law, 
where  time  only  is  wanting  to  fix  the  indebtedness  abso- 
lutely, in  order  to  proceed  against  the  debtor,  on  the  ground 
of  fraudulent  design  to  avoid  the  effects  of  hu^  contract. 
These  cases  belong  to  neither  of  them. 

There  are  other  matters  which  appear  to  have  been 
raised  and  presented,  in  the  court  below,  as  part  of  the 
proceedings,  but  which  were  left  without  final  action  there. 
These  we  have  not  considered  ;  indeed,  they  have  not  been 
urged  here.  Having  carefully  examined  and  considered 
these  cases,  with  an  eye  to  the  importance  which  attaches 
to  all  summary  procedures  of  this  kind,  and  with  a  Bonse 
of  our  duty,  as  expounders  of  statutory  law,  to  so  construe 
it  as  to  give  it  proper  effect,  we  are  of  the  opinion  that 
the  judgment  of  the  district  coiM't,  quashing  the  attachment 
proceeding,  is  erroneous. 

The  judgment  of  the  district  court  is  therefore  reverfledj 


IOWA     CITY,    1854.  263 


Brewington  v.  Ernlorehy. 


and  this,  and  the  cases  submitted  witli  it,  remanded  for 
farther  proceeding  in  the  district  conrt. 

JiKljfment  reversed. 

Olark  and  Bissdl,  for  a})i)0llant8. 

Smithy  MoKinlay  and  Poot\  for  appellee. 


Brewington  v.  ExDHitHBY. 

Heading  Iho  notice  to  tlic  advoiv  paiiy,  of  th<'  tiiin'  an'l  plaro  of  taking 
depositions,  is  sufficient  Rcrvico,  when,'  no  rojn-  is  <l(rinaijded. 

App'ial  from  Yan  Burm  Disfvv't  Court. 

Opinion  hy  Gukenk,  J.  This  was  an  art  ion  of  replevin 
by  Charles  Brewington  against  Frederick  Endersby. 
Verdict  and  judgment  for  the  defondant.  On  the  trial 
below,  several  exceptions  were  taken,  and  one  of  these  is 
now  urged  as  error. 

The  plaintiff  moved  to  exclude  the  depositions  in  the  case, 
because  the  notice  to  take  them  was  only  read  to  him  with- 
out leaving  a  copy. 

Tlie  Code  requires  reasonable  liotice  of  the  time  ami  place 
selected  for  taking  depositions,  but  gives  no  other  direction 
in  relation  to  the  notice.  §  2146.  When  not  otherwise 
provided,  notice  required  by  law  mu^t  be  in  writing* 
§  2493.  The  service  may  be  ])?.rsonal,  or  left  at  thn  usual 
place  of  residence  as  provided  for  the  sei-viee  of  the  original 
notice  in  civil  action.  §  2490.  Such  ''  service  is  to  be  made 
by  reading  the  notice  to  the  defendant,  and  giving  him  a 
copy  if  demanded."   §1721. 

In  this  case  the  notice  of  the  time  and  place  of  taking  the 
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depositums,  was  served  by  reading  the  notice,  and  as  it 
doc^s  not  appear  that  a  copy  was  demanded,  thenotico  tnusi 
be  cottdidered  as  sufHcient.  * 

t       Judgment  affirmed. 
(r,  0.  Wright^  for  appellant. 

A*  Hall^  for  appellee. 


Shuob:  et  al.  v,  YANDKRVSirrBB. 

In  mn  Mtiion  on  au  attachment  bond,  the  remarks  of  the  defendant  ii  the  tim* 
hi^  pr»tciired  the  writ,  not  adroiwible  to  show  his  motivoa. 

Appeal  from  Davis  District  Court. 

Op  I  n't  on  by  Hall,  J.  Vandreventer  brought  suit  against 
Shuck  and  Jones,  before  a  justice  of  the  peace,  on  an  attach- 
ment band  upon  which  there  was  a  trial,  and  judgment  for 
plaintiff.  The  defendant's  appealed  to  the  district  court. 
On  tht;  trial  in  the  district  court,  the  plaintiff  gav«  in  evi- 
dence,  declarations  of  the  defendant  Shuck  made  som6  time 
before  the  levy  of  the  attachment,  tending  to  show  that  the 
ftiing  out  of  the  attachment  waa  wilful  and  wrong.  To 
r^but  which  the  defendant!  offered  to  prove  by  the  magis- 
trate v^  bat  Shuck  said  at  the  time  he  applied  for  the  attach- 
ment. The  plaintiff  objected  to  this  evidence.  Tho  court 
below  decided  that  it  was  not  admissible,  and  the  defendants 
03ceepted.    This  ruling  of  the  court  is  affirmed  for  error. 

On  the  part  of  the  appellants,  it  is  insisted  that  what 
Shuck  said  when  he  sued  out  the  attachment  was  a  part  of 
the  rea  gesta  and  as  such  admissible  to  prove  hii^  motiFa 
Mud  rebut  the  charge  that  the  suing  out  of  the  atUchmwtt 
was  wilful. 
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To  make  the  attaching  creditor  liable  upon  the  bond,  it  ia 
necessary  for  the  obligee  to  prove  that  the  attachment  was 
Bued  oat  without  cause,  and  was  therefore  wrongful.  If  he 
proves  that  the  defendant  ^new  that  there  was  no  cause, 
then  it  was  wilful  and  entitles  the  obligee  to  exemplary 
damages.  The  only  questions  are,  was  there  cause  ;  if  not, 
did  the  obligors  know  that  there  was  not  cause.  How  then 
can  the  declarations  of  the  obligors  at  the  very  moment  he 
ia  doing  the  act,  be  called  a  part  of  the  res  gesta  f  How 
can  he  by  his  words  give  character  to  his  acts,  the  propriety 
or  impropriety  of  which  depends  upon  factft  that  hare 
tranepired,  and  exist  independent  of  anything  that  he  can 
say  or  do.  'A  man  who  is  about  to  commit  a  wrong  cannot 
by  words  spoken  when  he  is  about  to  do  the  act,  qualify  or 
avoid  the  consequence. 

The  re^  gesta  of  this  case,  was  the  absence  of  cause,  for 
suing  out  the  attachment  and  tlie  knowledge  of  the 
defendant,  substantially  a  negative  proposition.  The 
defendant  could  say  nothing  that  could  give  it  character  or 
qualify  in  his  favor  the  true  force  of  facts  and  make  evi- 
dence in  his  favor. 

If  this  was  permitted,  a  man  about  to  sue  out  an  attach- 
ment could  avoid  liability  by  fixing  his  defense  at  the  time 
he  procured  the  attachment. 

The  Code,  §  2399  ;  lays  down  the  rule,  "  that  when  a  part 
of  an  act,  declaration,  conversation  or  writing  is  given  in 
evidence  by  one  party,  the  whole  or  the  same  subject 
may  be  enquired  into  by  the  other."  This  rule  is  as  liberal 
m  the  rules  of  evidencejhave  ever  given. 

We  are  of  the  opinion  that  there  was  no  error  in  the 
ruling  of  the  court  below.  The  judgment  will  therefore  be 
affirmed. 

Judgment  afiSnned. 

D,  P,  Palmer^  for  appellants. 

J.  Q.  Kfu^pp^  for  appellee* 

18* 
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Smith  ?j.  Smith. 

The^Lstrict  court,  has  jurisdiction  in  all  cases  of  divorce  and  alirrmny,  in  the 
countj  wherein  the  plaintiff  resides,  even  iji  cascfj  where  it  appears  that  Ihij 
caupc  of  action  arose  outside  of  the  county  or  state. 

Scctjiin  2197  of  the  Code,  authorizing  the  service  of  notice  throuc^h  Qic  portt 
office*  when  the  paities  reside  at  different  places,  between  which  llicre  h 
rejjular  communication  by  mail,  should  be  strictly  observed,  a-id  courts 
should  carefully  guard  against  any  abuse  of  its  provisions. 

A  E<il  \cii  addressed  to  Mre.  R.  L.  Smith,  to  a  post  office  in  a  city  where  she 
had  iKxn  always  known  and  addressed  as  Mrs.  Asahel  L.  Ssnith^  i&  jjot 
BufBcLi^Tkt,  when  it  was  known  by  the  party  sending  the  not^je,  that  nht:  was 
abi^'nt  from  said  city. 

la  ijrdcv  tt*  give  the  court  jurisdiction  in  a  case  of  divorce,  Ih a  plsjinlijf's 
residi^nre  in  the  county  must  be  be  bona  fide,  and  not  merely  for  the  pur- , 
poie  c^f  obtaining  a  divorce  under  the  laws  of  Iowa. 

The  Cu(It\  in  roft;rence  to  divorce,  should  l)e  strictly  enforcad,aTid  the  require- 
mentis  fully  observed. 

Appeal  fnym  Duhuque  District  Court 
Oprnion  Sy  Williaais,  C.  J.  On  the  10th  day  of  August^ 
1853,  Asahel  L.  Smith,  filed  his  petition  for  a  divorce,  in 
the  district  court  of  Dubuque  county,  praying  that  the 
bonds  of  matrimony  as  contracted  by  him,  with  hifi  wife 
Kosetta  L.  Smith,  might  be  dissolved.  The  petition  is  in 
the  usual  form,  and  sets  forth  that  the  parties  were  married 
on  or  about  the  14th  day  of  January,  1836,  at  Watcrtown, 
Jefferson  county,  in  the  state  of  New  York.  That  they  had 
contiiitied  to  live  together  as  husband  and  wife,  until  tlio 
moTith  of  January  ,1853.  The  causes  of  comphtint,  upon 
which  the  application  is  founded,  arc,  inhuman  treatment, 
Buch  as  to  endanger  his  life,  and  refusal  and  failure  on  part 
of  the  Baid  Rosetta,  to  perform  the  duties  "of  the  marital 
relation ;  extravagant  and  wanton  expenditui-e  of  his 
means,  bo  as  to  encumber  him  with  debts;  and  a  eenca  of 
facts  exhibiting  a  violent  and  ungovernable  temper,  without 
cause,  BO  that  he  could  not  live  in  peace  and  happiness  with 
lier ;  and  that  their  mutual  welfare  required  their  seperation. 
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Tfee  petition  proceeds,  at  great  length,  with  a  statement  of 
facts  and  instances  of  misconduct  and  abuse,  on  her  part, 
without  provocation,  and  an  averment  of  performance  by 
him  of  all  the  duties  of  a  good  and  kind  husband.  It  also 
sets  forth,  that  they  have  living  three  children,  one  fifVesn 
years,  one  seven  years,  and  one  two  years  old.  That  he  has 
provided  for  their  comfort  and  support,  and  wishes  to  edu- 
cate and  bring  them  up  in  life,  so  as  to  be  from  and  without 
the  influence  of  their  mother.  lie  also  avers,  that  he  has 
been  for  six  months  preceding  the  time  of  filing  of  his 
complaint,  a  resident  of  the  state  of  Iowa.  He  concludes 
with  a  ])rayer  for  a  divorce  from  the  bonds  of  niatrimony 
and  relief  according  to  the  nature  of  the  case. 

It  appears  of  record,  tliat  a  notice  in  due  form  of  the  filing 
of  the  petition  citing  the  respondent,  Rosetta  L.  Smith,  to 
appear  and  answer  to  t!ie  complaint,  was  ispued,  and  put 
into  the  sheriii's  hands  on  the  10th  day  of  August,  1853, 
and  on  the  same  day  returned  by  him  ''not  found." 

Alike  notice  was  also  published  in  the  ]\lbh'ir''s  Kf'p/'*''Ss,  a 
newspaper  published   in  tl.o   city  of  Dubuque,   for   four 
weeks  consecutively  from  the  31st  da}'  of  August,  1853,  as 
appears  by  the  affidavit  of  the  editor  and  publisher  of  that " 
paper. 

The  notices  required  the  defendant  *'to  appear  and 
answer  on  or  befor3  the  4t}i  day  of  October,  1853,  or  other- 
wise judgment  would  be  entered  against  her.'' 

It  also  appears  of  record,  that  the  petitioner  Asahel  L. 
Smith,  to  show  service,  made  affidavit  as  follows:  ''That 
B,  L.  Smith,  tho  above  named  defendant  is  residing  in 
Syracuse,  in  the  state  of  New  Y'ork,  as  he  is  informed  and 
believes.  lie  further  states,  that  on  the  Ist  day  of  Scptem- 
bor,  1853,  he  mailed  to  the  said  K.  L.  Smith,  a  copy  of  the 
petition  and  also  a  copy  of  the  notice  in  said  case.  That 
said  letters  were  directed  to  the  said  R.  L.  Smith,  at 
Syracuse,  her  place  of  residence ;  and  that  he  deposited  the 
letters  containing  said  copies  in  the  post  office  at  Dubuque, 
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on  the  date  aforesaid. .  This  affidavit  bears  date  October 
4tb,  1853. 

On  the  4:th  day  of  October,  1853,  the  cause  was  called  for 
bearing.  The  petitioner  appeared  by  his  counsel.  The  re^ 
pendent  not  appearing,  a  default  was  entered,  and  tbd 
divorce  as  prayed  for  decreed. 

On  the  19th  of  January,  1854,  a  writ  of  error,  coram  Jiobhf 
was  iBsued  on  the  application  of  Bosetta  L.  Smith,  returna^ 
ble  to  the  March  term  of  district  court  of  Dubuque  county, 
in  the  case.  When  the  parties  appeared  for  hearing  thereani 
with  testimony  to  establish  grounds  of  merit.  The  re*^ 
poDdent,  Kosetta  L.  Smith,  by  her  counsel,  moved  the  court 
to  set  aside  the  decree  of  divorce  granted  at  the  last  term 
of  the  court,  on  the  complaint  of  her  husband,  Aaabal  L, 
Smith,  against  her  for  reasons  in  her  application  on  file ; 
and  further  protested  against  the  said  proceeding. 

1.  For  the  want  of  jurisdiction  in  the  court 

2.  The  want  of  sufficient  notice  that  should  be  legally 
binding  on  her;  and  she  protested  against  the  procoucliDga 
generally.  After  argument  had,  the  court  decided  that 
it  did  possess  jurisdiction  of  the  case ;  but  also  set  aside  the 
decree  of  divorce,  entered  at  the  previous  term,  and  allowed 
the  defendant  to  come  in  and  file  her  answer,  and  niuko 
defciiBe  to  the  petition. 

To  this  ruling  of  the  court,  exception  was  taken  hy  the 
couiistil  for  both  parties,  whereupon  the  case  is  appeakd  fur 
adjudication  in  this  court. 

n^e  following  are  the  assignments  of  error,  filed  by 
defcjidant's  attorney. 

1.  The  court  erred  in  overruling  the  motion  of  the  defend- 
antj  asking  the  court  to  refuse  jurisdiction  of  the  case,  when 
it  appears  by  the  record,  that  the  cause  of  action  arose  oul 
uf  the  district  where  the  suit  was  commenced. 

2.  The  court  erred  in  deciding  that  the  defendant  could 
be  brought  into  the  courts  of  Iowa,,  against  her  consent  b; 
a  service  through  the  mail,  directed  to  her  in  New  York. 

3.  This  court  erred  in  entertaining  jurisdiction  of  the 
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cause,  without  evidence  that  the  plaintiff  bad  a  residence 
in  Iowa,  but  when  the  contrary  expressly  appeared,  that 
he  never  had  a  residence  in  the  state.  .  i 

We  will  consider  the  assiguinente  of  error  in  the  order 
in  which  they  are  presented. 

The  point  made  by  the  first  assignment  of  error  is  settled 
by  the  statute  in  express  terms.  The  residence  of  the  plain- 
tiff in  the  county,  is  made  the  requisite  in  establishing  the 
jurisdictional  power  of  the  district  court  in  cases  of  divorce. 
Chapter  86,  §  1480;  provides  that  "the  district  court  in  the 
county  where  the  plaintiff  resides,  has  jurisdiction  of  all 
cases  of  divorce,  and  alimony,  and  of  guardianship  connec- 
ted therewith." 

There  is  nothing  in  the  terms  of  this  section  which  con- 
fines the  power  of  the  court  to  marriages  or  causes  of  com- 
plaint, which  may  occur  within  the  coimty  or  the  state 
where  the  suit  is  commenced,  but  its  provisions  extend  to 
^all  cases  of  divoiye,"  <fec.  The  contract  of  marriage  and 
action  of  divorce,  by  the  provisions  of  our  Code,  are 
considered  as  transitory.  As  such,  the  subject'is  treated  by 
our  courts  in  the  same  manner  that  other  matters  of  con- 
tract of  that  nature  are.  We  find  no  constitutional  objec- 
tion to  interfere  with  this  position.  Besides,  to  make  the 
action  local,  would  work  manifest  hardship  in  many  cases. 
The  court  being  satisfied  of  the  residence  of  the  plaintiff 
had  power  to  proceed  to  the  trial  of  the  case,  upon  the 
proof  thereof,  in  compliance  with  the  statute.  f 

The  second  assignment  of  error,  is  well  taken  in  the 
case  as  presented.  The  Code  provides  as  follows,  on  the 
subject  of  notice  by  mail : 

"  When  the  party  making  service,  and  he  on  whom  it  is 
to  be  made  reside  in  different  places  between  which  there 
id  a  regular  communication  by  mail,  service  may  be  made 
by  directing  the  paper  properly  through  the  post  office, 
and  paying  the  postage  tiereon.  The  paper  shall,  in  that 
case,  be  deemed  served  at  the  time  at  which  the  next 
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regular  mail  would  reach  the  place  of  residence  of  the 
party  on  whom  it  is  to  be  sevrcd."     §  2497. 

Tlie  partjt  who  resorts  to  this  kind  of  notice,  muHt  be 
held  to  a  strict  and  faithful  compliance  with  the  statute,  and 
courts  will  be  careful  to  guard  against  any  abuse  of  its 
pro  visions  which  might  result  in  unfairness.  Upcm  the 
hoariniy^  coram  nobis  in  the  court  below,  to  which  we  find 
no  valid  objection  in  law,  the  defendant  shows  by  proper 
evidL^rico,  that  the  phiintiif  knew  that  she  was  for  the  time 
being  &!ent  by  him  to  Oswego.  That  he  had  left  her, 
gtatiiig  tliat  he  Wiis  going  to  Califoniiaj  that  their  iiame 
had  been  broken  up  in  Syracuse,  so  that  it  was  to  say  the 
least  of  it,  uncertain  whether  the  notice  and  papers  would 
reach  her  as  addressed  to  Syracuse,  New  York.  In  addi- 
tion, however,  to  tliis,  the  name  by  which,  according  to  hie 
own  attidavit  of  service,  he  addressed  them  to  her  is 
proven  to  be  different  from  that  by  which  she  had  bean 
known,  and  to  which  she  had  responded,  from  the  time  of 
their  marriage,  which  was  then  about  eighteen  ycaiB. 
Taking  the  case  all  togetlier,  this  matter  of  notice  by  the 
mail  being  addressed  to  Mrs.  R.  L.  Smith,  w^hen  she  had 
been,  since  her  marriage  always  known,  and  addre^^sed  by 
written  communication  as  Mrs.  Asaliel  L.  Smith,  savours 
Btrongly  of  design,  by  fraud,  to  tliwart  and  defeat  the 
intentuiii  of  the  law.  Although  we  consider  the  evidence 
on  tliis  t^uLject  sufhciently  establit^hes  the  fact,  we  are  cob- 
finned  in  this  conclusion  by  the  extraordijiary  conduct  of 
the  pluiutill'  as  proven,  throughout  his  j)rocedure  for  the 
procurenient  of  the  divorce.  The  affidavit  of  Mrs.  SmithT 
&B  to  her  ignorance  of  his  application  and  proceedings  for 
the  divorce,  until  after  it  had  been  decreed,  we  tliink,  ia 
fully  sustained  by  the  evidence  of  other  witnesses;  and 
fi^cs  the  character  of  the  transaction  too  plainly,  to  permit 
it  to  nL^ccive  legal  sanction.  To  do  so  would  be  to  give 
legal  eflect  to  fraud.  Such  service  did  not  give  the  court 
proper  legal  jurisdiction  of  the  person  of  the  defendant 

The  third  aBsignment  of  error  is  al&o  well  taken.    Sec- 
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tion  1480,  of  the  Code  makes  "  the  residence  of  tlie  plain- 
tiff, within  the  county,"  an  indispensahle  requisite  to  give 
Uic  district  court  jurisdiction  "in  all  cases  of  divorce  and  . 
alimony."    Such  residence  must  he  bona  Jide.     A  mere 
.  temporary   sojourn,   for  a   season,   in  transitUy   without 
intent  of  domiciliation  and  citizenship,  is  not  what  we 
understand  by  the  residence  contemplated  by  the  legisla- 
ture.    It  certainly  could  not  have  been  intended  by  the 
legislature,  that  a  malcontent  of  marriage  contract,  wish- 
ing to  be  freed  from  its  sacred  obligations,  should  be  per- 
mitted in  a  clandestine  manner,  to  leave  his  family  and 
home  in  another  state,  where  the  law  would  enable  him  to 
adjust  his  rights,  and  redress  his  grievances,  if  any  existed; 
where  the  parties,  to  such  proceeding  both  resided  and 
could  bo  fairly  and  fully  heard,  where  the  acts  of  complaint 
if  any,  all  transpired,  and  tlie  testi money  could  be  most  con- 
veniently procured  and  come  to  this  state  for  the  solo  and 
epecitic  purpose  of  remaining  here  six  months  to  set  up  a 
residence,  that   he   might   procure   a  divoixjc^   and  then 
return. 

Such  preliminary  changes  of  venue,  at  the  option  of  a 
party  to  the  nuirriage  contract,  we  opine,  cannot  be  sus- 
tained by  either  the  letter  or  spirit  of  our  Code.  To  give 
such  tllect  to  it,  would  ])e  judicial  condemnation  of  the 
wisdom  and  morality  of  the  legislature.  The  evidence  of 
the  ivd^Q  establif-lies  tlie  fact,  by  tlie  statement  of  tlie  plain- 
tiff, that  he  had  been  advi.Ncd  by  an  attoiney  tliat  he  could 
procure  a  divoice  nu)re  easily  in  Iowa,  than  in  any  other 
state;  and  that  he  had  been  staying  in  Dubuque  long 
enougii  for  that  puq>ose,  and  no  other;  that  he  was  on  his 
return  to  the  state  of  New  York,  and  would  never  live 
with  his  wife  again. 

In  the  case  of  Hunt  v.  Ilunty  decided  at  this  term,  we 
have  expressed  our  unwillingness  to  add  to  statutory 
facility  that  of  loose  judicial  construction,  to  aid  in  the 
procurement  of  divorces  from  the  marriage  contract. 
Upon  the  most  deliberate  consideration  of  the  subject,  we 
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reiterate  what  we  expressed  in  that  case.  The  family  rela- 
tion lies  at  the  foundation  of  society.  Upon  it  rests  the 
well  being  and  hopes  of  the  community.  In  its  rights,  duties 
and  responsibilities  are  involved  the  dearest  and  highest 
interests  of  the  state.  The  law,  by  enactment  and  due 
administration,  should  cherish  and  guard  it  with  sacred 
fidelity.  Otherwise,  instead  of  being  the  legitimate  means 
of  individual  and  general  happiness  and  prosperity,  it  will 
be  perverted,  and  become  the  fruitful  source  of  misery  and 
ruin.  It  is  the  duty  of  our  judicial  tribunals  to  expound, 
feiithfuUy,  the  enactments  of  the  legislature,  and  give  them 
due  effect  by  legal  execution.  This  we  will  do  ;  but  in  the 
absence  of  legislative  provisions  requiring  it  of  us,  we  are 
not  ambitious  to  establish  for  Iowa,  by  judicial  construction, 
the  humbling  distinction  of  being  ^^  the  8tat«  in  which  a 
divorce  can  be  most  easily  obtained."  The  efiect  would  be 
to  make  our  young  state  the  receptacle  of  those  who  are 
regardless  of  domestic  and  social  virtue,  and  her  laws  the 
instrument  of  wrong,  by  depriving  the  innocent  and  unsus- 
pecting of  their  rights. 

We  are  of  the  opinion  that  the  plaintiff  had  not  acquired 
Buch  a  residence  as  is  required  by  the  Code ;  that  therefore 
the  district  court  could  not  exercise  jurisdiction  in  the  case, 
and  the  complaint  must  be  dismissed. 

Decree  reversed. 

Smithy  McKvnlay  and  Poor^  for  appellant. 

ClarJc  and  Bissell,  for  appellee. 
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Ford  ^t  cH.  v.  Jeffebbon  County. 

Wli«rc  defects  are  corrected  by  an  amended  petition,  the  overruling  of  the 
demoiTer  in  reference  to  those  defects,  is  "waived  by  answering  orer. 

An  amended  answer  supersedes  the  original,  and  waives  all  objection  to  the 
deniTtrrer  affecting  such  original  answer. 

A  county  judge  does  not  possess  the  power  to  settle  with  the  treasurer  and 
collector  for  the  state  revenue  collected  by  him,  nor  to  discharge  him, 
and  his  securities  from  their  liability  to  the  state  upon  the  bond  required 
by  t!ie  revenue  law  of  1847. 

The  cancellation  of  a  bond  by  an  officer  not  authorised,  is  no  evidence  of 
satlafacitioD. 

Instructions,  irrelevant  to  the  issue,  should  not  be  given. 

Appeal  from  Jefferson  District  Con/rt. 

Opimon  hy  Greene,  J.  This  action  was  commenced  by 
the  commissioners  of  Jefferson  county,  for  the  use  of  the 
Btate  of  Iowa,  against  Anson  Ford  and  his  sureties,  on  his 
bond  as  treasurer  and  collector.  The  original  petition  was 
filed  in  February,  1852,  and  laid  the  damages  at  $2000, 
for  moneys  collected  by  Ford,  in  his  oflScial  capacity,  from 
August  1849  to  August  1851. 

Demurrers  filed  to  the  original  and  first  amended  peti- 
tion were  respectively  o verruled^and  confessed,  and  a  second 
amended  petition  was  filed.  To  this  petition,  defendants 
demurred  and  answered.  This  demurrer  was  overruled, 
and  thereupon  the  plaintiff  demurred  to  defendants'  answer, 
and  the  demurrer  was  sustained.  An  amended  answer 
was  filed.  To  this  also  the  demurrer  was  sustained. 
Thereupon  a  jury  was  empanneled  and  assessed  the 
damages  at  $930,72.  Motions  for  a  new  trial  and  in  arrest 
Vol.  rr 19. 
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of  judgment  were  filed  and  overruled.  To  these  proced- 
ingt^  several  errors  are  assigned,  which  we  will  briefly 
consider. 

1.  Tlie  tii-st  two  errors  assigned,  objected  to  the  decision 
of  tbc  court  upon  the  demurrers  to  the  original  and 
ameiidod  petitions.  But  as  they  answered  the  second 
amended  petition,  and  as  plaintiff  confessed  and  corrected 
the  deficient  points,  the  defendants  cannot  now  take  advan- 
tage of  that  ruling.  If  the  petitions  were  defective,  those 
defects  were  corrected  by  tlie  second  amended  petition, 
li*  the  court  ruled  erroneously  upon  the  first  two  demur- 
rem^  tiie  error  was  waived  when  defendants  answered 
over.  It  is  conceded  by  all  courts,  that  defects  in  form 
are  cured  by  pleading  over,  and  many  courts  go  so  far  as 
to  hiild  that  defects,  both  formal  and  material,  arc  tlnia 
cured.  Ihit  no  court  could  be  so  blinded  as  to  decide 
that  when  substantial  defects  are  corrected  by  an  amended 
petition,  answering  over  would  not  w^aive  all  objection  to 
the  ruling  upon  the  demurrer  in  reference  to  them. 

2.  Jt  is  claimed,  that  the  court  erred  in  sustainii^g  the 
demurrer  to  the  answer,  and  also  in  sustaining  the  demurrer 
to  the  amended  answer.  The  appellants  are  estopped  from 
(saying  that  the  court  en-ed  in  sustaining  the  demurrer  to 
ihe  answer,  when  they  themselves  virtually  confessed  that 
the  demurrer  was  well  taken  by  filing  an  amended  answer 
Thife  Bhowed  an  acquiescence  in  the  ruling  of  the  court 
against  the  suflSciency  of  the  original  answer.  If  they  had 
confidence  in  its  legal  sufficiency,  why  did  they  not  rest 
upon  it?  Why  supersede  it  by  an  amended  answer! 
Upoit  the  same  principle  that  pleading  over,  after  a 
demurrer,  amounts  to  a  waiver  of  all  objection  to  the  over. 
niling  of  the  demurrer,  so,  the  filing  of  an  amended  answer 
ehoiild  be  regarded  as  a  waiver  of  all  ruling  in  reference 
to  the  original  answer.  It  should  be  considered  as  with 
tlrawn.  It  is  in  effect  supei*seded  by  the  amended  answer 
and  i^hoidd  not  be  considered  as  in  court.  Consequently 
all  decisions  made  in  reference  to  such  withdrawn  tw  dlB- 
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carded  pleading  should  be  considered  as  outside  of  the  case 
and  not  legitimately  before  the  court. 

3,  Did  the  court  err  in  sustaining  the  demurrer  to  the 
amended  answer?  This  question  involves  the  law  and 
merits  of  the  case.  The  defense  set  up  by  this  answer,  is, 
that  the  bond  upon  which  suit  was  brought  was  satisfied, 
and  was  cancelled  by  Moses  Black,  as  county  judge  of 
Jefferson  county,  on  the  19th  September,  1851.  The 
demurrer  admits  the  cancellation  as  alleged,  but  denies  the 
authority  of  the  county  judge  to  make  such  settlement  and 
cancellation,  so  far  as  the  riglitsof  the  state  are  concerned, 
and  claims  that  no  act  of  the  said  judge  could  impair  the 
riglite  of  the  state  to  recover. 

The  answer  confesses  the  allegations  of  the  petition,  but 
Beeks  to  avoid  them  by  introducing  the  new  matter  of 
eettlement  and  cancellation.  The  demurrer  admits  the  set- 
tlement and  cancellation,  but  denies  their  legal  validity  an^ 
tlie  authority  under  which  they  were  made.  This  brings 
the  controversy  down  to  a  naked  proposition  of  law.  The 
power  of  the  county  judge  to  close  a  settlement  with  the 
treasurer  and  collector  for  the  revenue  collected  by  him 
for  the  state.  The  court  below  decided  against  this 
power,  in  sustaining  the  demurrer. 

In  August,  1849,  when  Ford  came  into  office  as  treasurer 
and  collector,  the  revenue  act  of  February  2,  1847,  was  in 
force.  This  act  provides  that,  "the  county  recorder  of 
each  county  shall  be  ex  offioio,  the  treasurer  of  the  county 
and  shall  qualify  as  hereinafter  provided."  The  qualifica- 
tion is  thus  prescribed.  That  he  shall  file  with  the  clerk 
of  the  district  court,  a  bond  payable  to  the  county  com- 
mifisfoners,  &c.,  conditioned  for  a  faithful  dicharge  of  hig 
duties  according  to  law,  and  for  the  payment  of  all  moneys 
coming  to  his  h^nds  as  treasurer,  which  bond  shall  operate 
as,  and  have  the  eflFect  of  a  judgment  confessed,  until  a 
final  settlement  with  the  board. of  county  commissioners 
and  auditor  of  state."     Laws  of  1847,  141. 

Thli)  act  also  declares;  '^that  on  hv  before  the  15th  day 
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of  February,  of  each  year,  the  treasurer  shall  pay  into  the 
fltato  treasury  the  amount  of  money  collected  by  himj  and 
that  he  shall  collect  the  delinquent  taxes  of  the  precedinq 
year,  and  shall  pay  the  same  over  in  like  manner,  and  also 
that  he  shall  be  charged  with  the  amount  of  state  tax 
according  to  the  copy  of  the  assessment  list  returned  to  the 
auditor  of  state,  and  shall  only  he  released  from  the  ohli^or 
Hon  of  his  bond  when  the  whole  amount  shaU  have  be^n 
paid  m,  or  satisfactorily  accounted  for^'* 

As  this  case  turns  entirely  upon  the  construction  given 
to  the  statute,  we  have  quoted  largely  from  iL  Tho 
reqidrements  are  so  explicit,  and  the  duties  and  liabilitiea 
of  the  treasurer  and  collector,  are  made  so  apparent^  that 
comment  would  hardly  seem  necessary.  The  statute  and 
conditions  of  the  bond  are  not  satisfied  by  a  final  settle- 
nient  with  the  county  commissionere  alone.  There  must 
also  be  a  settlement  with  the  auditor  of  state.  There  must 
not  only  be  a  full  and  final  settlement  with  both  of  tlioso 
officers,  before  the  obligora  are  released  from  the  bond, 
but  it  must  also  appear  that  the  whole  amount  of  state  tax 
had  been  paid  in,  or  satisfactorily  accounted  for.  To 
whom  is  this  payment  or  satisfactory  account  to  be  rendered 
BO  far  as  the  state  revenue  is  concerned?  The  statute 
ex|jlicitly  answers,  to  the  "  auditor  of  state."  It  would  be  aa 
reasonable  to  say  that  a  city  officer,  or  a  private  individual 
ifi  authorized  to  secure  such  payment  for  the  state^  as  to 
eay  that  the  board  of  county  commissioners  or  the  county 
judge  is  thus  authorized. 

llie  county  judge  derives  his  powers  entirely  from  the 
Code.  But  the  Code  confers  no  authority  upon  that  officer 
to  receive  money  or  make  settlementd  for  the  state.  Ho 
is  empowered  to  audit  and  settle  accounts  connected  with 
the  revenue  of  his  county.  Beyond  his  county  he  cannot 
go.  He  has  no  more  right  to  act  for  the  state  of  Iowa 
than  for  any  other  state  of  the  Union.  In  a  word,  ho  can 
exercise  no  other  powers  than  those  expressly  conferred 
-by  statute.    The  juriadiction  of  a  county  court  ia  special 
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and  limited.  It  is  confined  to  the  usual  powcrsof  a  judge 
of  probate  and  county  commissioners,  and  those  powers  aro 
specifically  defined  by  law.     Code,  §  §  103  to  149. 

It  would  bo  a  monstrous  stride  in  extra  judicial  assump- 
tioBj  to  Bay  that  a  county  judge  can  be  justified  in  acting 
aa  auditor  and  treasurer  of  state. 

We  conclude  then,  that  the  county  judge  did  not  possesfl 
the  power  to  settle  with  the  treasurer  and  collector  for 
the  Blate  revenue  collected  by  him,  nor  to  discharge  him 
and  his  securities  from  their  liability  on  the  bond.  It 
therefore  followe,  that  the  court  below  did  not  err  in  sug- 
taining  the  demurrer  to  defendants'  answer. 

4.  The  remaining  errors  assigned  are  disposed  of  by  tho 
decision  upon  the  last  point.  But  as  counsel  for  appellants 
attach  great  impoii;ance  to  the  instructions  asked  by  them 
iind  which  were  refused  by  the  court  below,  it  may  be  well 
to  give  them  a  brief  notice.  The  two  instructions  referred 
to>  are  in  reference  to  the  cancellation  of  the  bond,  and 
assume  that  such  cancellation  by  the  coimty  judge, 
amoanta  to  prim*i  facie ^  or  at  least  presumptive  evidence 
of  aatisfactiim.  The  court  very  properly  refused  these 
instnicttons  for  t\yo  reasons: 

1>  Because  the  cancellation  of  a  bond  by  an  officer  or 
person  not  authorized  by  law  to  do  so,  is  no  evidence  of 
satisfaction.  Any  further  discussion  of  this  self  evident 
proposition  seems  superfluous. 

2.  Because  the  court  should  refuse  to  give  instructions 
which  arc  irrelevant  to  the  issue,  ^•^  The  only  matter  suV 
mitted  to  the  jury  was  the  assessment  of  damages  upon  tho 
bond.  All  other  questions  in  the  case  had  been  fully 
detemiincd  by  the  pleadings,  and  the  decision  upon  the 
demurrer  to  the  amended  answer.  The  legal  effect  of  the 
cancellation  had  been  fully  determined  by  the  court,  and 
was  in  no  way  subject  to  the  action  of  the  jury. 

As  tho  amount  of  the  damages,  was  the  only  questioft 
of  fact  in  dispute,  and  as  the  instructions  asked,  had  not 

"(a)  Fodbvr  Yp  Oockayue,  3  Q.  Greene,  111  ;  Trym  y.  Oulsy,  ib.,  289. 
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the  sHglitest  application  to  that  question,  they  were  vaiy 
properly  refused. 

Judgment  affirmed. 

Wrlghty  Slagle  and  Acheson^  for  appellantSp 

Wm.  Penn  Clarke  and  Charles  Negus,  for  appolloo. 


The  Statk  v.  Lighton  et  ah 

In  a  joint  prosecution  aj^ainst  two  persons  for  uttering  counterfeit  monvji 
separate  bail  was  given  bj  defendants ;  a  default  was  cntrrod  j\gain«l  tbcm, 
and  a  scire  facias  issued  against  them  and  their  sureties  in  tic  rfXM^u- 
ancc  ;  held  that  the  court  eiTcd  in  rejecting  part  of  the  record  entrici 
offered  by  the  state,  to  show  that  the  defendants  were  in  dt'f^Tjlt,  and  ha4 
forfeited  tlie  conditions  of  the  bail  bonds  ;  held  also  that  Ihu  ri:cord  iiiaucli 
a  proceeding  is  an  entirety  ;  that  the  proceeding  is  joint  m\d  «evt^rsJ,  and 
the  taking  of  separate  bail,  would  not,  under  the  joint  tic^ordr  be  in  Ad- 
missible. 

A  petition  is  not  necessary  for  a  tcire  fadat,  when  the  record  of  the  cue  und 
the  tcire  facicut  are  in  the  same  court. 

Appeal  from  Wapello  District  Cmirt 
Opinion  hj  IIai.l,  J.  Isaac  Burton  and  John  Gable 
were  arrested  on  a  warrant  issued  by  James  Baker,  a  jiia- 
tice  of  the  peace  for  Wapello  county,  charged  by  tho 
complainant,  John  Bowrievu,  with  the  crimu  of  passing 
coimterfeit  money.  The  complaint  was  madc^  on  ihe  13th 
of  October,  and  an  examination  was  had  on  the  14  lb  of 
October,  1852.  Tlie  evidence  was  all  reduciid  to  writing* 
The  justice  decided  that  the  offense  cliarged  liad  been  com- 
mitted, and  tliat  there  was  suffic  icnt  cause  to  believe  tiiat 
the  defendants  were  guilty,  and  he  accordingly  rendered 
the  indorsement  required  by  the  Code,  §  287:^,  and  in  the 
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form  tlicrti prescribed.  The  defen(l:iiits  then  severally  giivo 
bail  ;  Lit^httin  and  Given  becoming  bail  lor  Ihirton,  by 
which  tliey  acknowledged  themselves  indebted  t(»  tlie  state 
of  Iowa  in  the  sum  of  $200,  condition  that  Burton  slioiild 
appear  at  the  next  term  of  the  district  rourt  for  WapeUo 
county  on  the  first  day  of  the  term,  and  not  depart  with- 
out leaver  UTid  abide  the  judgment  of  the  ourt,  and  an.-wer 
to  the  charge  of  uttering  counterfeit  money. 

Gable  gave  similar  bail.  The  justice  returned  all  rlic 
papeni  and  proceedings  to  the  district  court. 

At  the  April  term  of  the  court,  1853,  it  being  the  next 
term  after  the  examination,  the  grand  jury  of  Wajiello 
county,  returned  a  true  bill  of  indictment  against  (-Jable 
and  Uurton  for  uttering  counterfeit  money.  Thereupon  the 
defendant:!  were  called,  and  not  apjjearing  to  answer  ihe 
indictment,  a  detault  was  entered  against  them,  aiu]  ix 
scire  fachis'  ordered  against  the  bail.  The  i-ecoid  entry 
made  by  the  court,  in  defaulting  the  defendants,  entiihis  fhe 
ease;  "  Tin  State  of  lotca  v.  haar  Barton  and  John 
Guble^^  following  the  indictment.  At  the  August  tmUj 
1853,  a  ^c^ivi'  facias  was  issued  against  the  defendants  lUid 
thoir  bail,  and  served  on  Lighten  and  Given.  Af  n  iin 
amendment,  issue  is  taken  u])on  the  allegations,  in  which 
tliey  deny  that  any  indictment  was  found,  or  any  deTault 
entered  by  the  court,  ifec. 

On  the  trial,  the  prosecuting  attorney  introduci  <K  on 
hehalf  tlie  Rtate,  the  entire  proceeding  had  before  tl  (^  jug- 
tieej  as  returned  to  the  district  court  ;  the  indictnuaii  f'^nnd 
ty  the  grand  jury,  and  then  offered  the  record  of  the  dig- 
trict  court,  as  appears  in  the  journal  entries;  aUoihe  etitry 
and  act  of  the  court,  show^ing  that  the  defendant  had 
made  default  and  forfeited  his  under! akiTtg  on  the  bail 
bond. 

To  this,  the  defendants  oljjected,  and  tlie  ol'jeilitn  wag 
Bustained,  and  the  court  lefuK'd  to  admit  tlie  rec  nnl  m 
evidence,  to  show  that  the  bnil  was  foifeit(d.     To  whicli 
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ruling,  the  plaintiff  objected,  and  assigns  for  error  thisrol* 
ing  of  the  court. 

It  is  diliicult  to  see  upon  what  grounds  tlie  court  below 
exchided  this  portion  of  the  record.  As  a  matter  of  eoft- 
Ycriience,  probably,  the  prosecuting  attorney,  on  tho  txiftl 
below,  offered  this  record  in  evidence  in  parcels;  firett  tlie 
proceedingj>  returned  by  the  justice ;  second,  the  iodicl* 
ment ;  third,  the  journal  entry ;  and  hence  the  court  let  Bome 
parts  go  in  evidence,  and  excluded  other  parts.  But  the 
record  is  an  entirety.  For  the  purpose  of  this  trial  it  was 
all  good  or  all  bad.  It  must  be  taken  as  a  whole,  and  if^ 
when  construed  together,  it  fixed  a  cause  of  action,  and 
proved  the  allegations  in  tlie  scire  faciasy  a  judgment 
should  have  been  rendered  for  the  plaintiff.  Is'o  other 
defense  could  be  made  to  this  record  than  to  any  other  j  udi- 
cial  proceeduig  that  appears  of  record.  Tlie  answer  is  sub- 
stantially nul  tiel  recordy  and  all  the  court  could  do  was  to 
decide  whether' there  was  such  a  record  or  not. 

It  would  seem  that  the  court  below  entertained  the 
opinion,  tliat  inasmuch  as  the  defendants,  liurion  and 
Gable,  separated  in  giving  their  bail,  and  entered  into  sep- 
arate undertakings,  that  the  record  should  have  isliowa  a 
separate  and  distinct  forfeiture  against  each  defoudant, 
and  that  inasmuch  as  the  record  offered  in  evidence  showB 
tliat  they  were  both  called  at  the  same  time,  and  treated  as 
joint  defendants,  that  it  did  not  meet  tlie  averment  in  tho 
scire  f acidity  that  the  defendant,  Burton,  was  called,  Tliig 
view  is  certainly  not  correct.  With  few  exceptions,  when 
two  or  more  are  charged  witli  a  public  offense,  the  ehargo 
is  necessarily  joint  and  several.  In  all  cases  where  the 
offense  can  be  committed  by  one  pereon,  this  is  tlie  caa©- 
Tlie  offense  charged  against  Gable  and  Burton  was  joint 
and  several ;  one  or  both  could  be  convicted.  Tho  entire 
prosecution,  with  the  mere  exception  of  taking  bail,  hu 
been  joint  and  several  against  them.  They  stood  together 
in  court,  and  the  bail  was  given  with  rrference  to  a  joiflt 
and  several  prosecution  against  them,  and  it  is  impossible 
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to  concciTe  how  the  securities  could  be  prejudiced  in  any 
degree  by  the  form  adopted  by  the  court  in  recording  the 
fact  that  both  defendants,  in  the  place  of  one,  had  failed 
to  appear  and  answer  the  charge,  asthey  were  bound  to 
da.  How  the  fact  was  less  true  that  Burton  made  default, 
because  in  the  same  entry  it  shows  that  his  co-defendant 
alsD  made  default,  is  certainly  strange. 

The  counsel  for  the  defense,  in  his  argument,  attempted 
to  avoid  the  direct  error  of  the  court  by  assuming: 

1.  That  there  being  no  petition  filed,  there  was  no  suit 
pending.  ^ 

%  That  tlierewasa  variance  between  the  scire  facias 
and  the  recognizance  offered  in  evidence. 

Z.  Tliat  the  imdertaking  of  the  bail  is  void.  1.  Because 
it  does  not  diow  th&t  the  justice  had  j.uri8diction.  2.  That 
it  docs  not  show  that  there  was  probable  cause,  and  that  the 
offense  charged  had  been  committed ;  that  the  defendant!^ 
were  required  to  give  bail ;  that  tlie  bail  was  properly^ 
Ibcknowledged,  &c. 

To  this  fffgument  we  reply : 

1.  That  no  petition  is  required.  The  record  upon  which 
Uie  soirs  facias  is  based,  remaining  in  the  same  court  with 
the  scire  facias^  constitutes  the  petition. 

%.  That  the  proceedings  returned  by  the  magistrate  to 
the  difttrict  courts  show  substantially  all  these  facts,  and 
the  bat]  is  but  a  part  of  them.  The  Code  does  not  con* 
template  that  everything  shall  be  recited  in  the  undertake 
ing  of  bail. 

Judgment  reversed. 


J.  G.  Knappi  for  the  State. 

Vnk  Pmm  OKorAw,.  for  appellees* 
1»» 
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Smith  v.  Snodorasb. 

Wliere  a  justice  of  the  peace  aent  up  to  the  diatrict  court  an  amended  timnflr 
crtpt,  on  diBcovering  an  omimion  ia  the  one  first  aent  up,  an  J  wHIiin  Ihti 
time  required  for  the  returning  of  the  transcript  in  appeal  CAMna.  it  iri  ermr 
in  the  district  court  to  reject  such  amended  tranGcript. 

^Appeal  from  Polk  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  commenced 
before  a  justice  of  the  peace  by  E.  Smith  against  W.  and 
A,  Snodgrass.  Plaintiff  recovered  judgment,  and  defend- 
antB  appealed  to  the  district  court.  It  appears  that  before 
the  justice  the  defendants  filed  a  set-oif,  which  was  orally 
denied  by  plaintiff,  but  this  fact  not  appearing  in  the  orig- 
inal transcript,  filed  by  the  justice,  he  subsequently  and 
within  the  time  directed  for  returning  the  transcript,  filed 
an  amended  transcript,  showing  plainlifl''s  reply  and  denial 
of  defendants'  set-off.  This  amended  transcript  was  ruled 
out  by  the  district  court,  and  judgment  was  reudei^d  in 
favor  of  defendants. 

Among  the  objections  urged  to  this  proceeding,  the 
only  one  to  h(3  considered  is,  did  the  court  err  in  rejecting 
the  amended  transcript?  Where  a  justice  ir  ^he  first 
instance  neglects  to  make  a  fall  return,  he  clearly  is  Author- 
ized to  correct  or  perfect  such  return,  by  sending  up  an 
additional  or  more  complete  transcrip.  Tliis  he  miiy  do 
when  the  omission  is  discovered,  or  up  n  rulef  »in  the  dis- 
trict court  to  perfect  his  return. 

Tlic  amended  transcript  in  this  case  was  importatiL  It 
showed  that  the  items  of  plaintiff's  set-off  had  been 
denied  before  the  justice.  But  from  the  instructinns  to  the 
jury  in  the  district  court,  we  infer  that  they  were  falcon  as 
true  without  proof,  because  the  defective  transcript  before 
the  court,  did  not  show  that  they  had  been  denied  before 
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the  justice.     We  are  of  the  opinion,  therefore,  that  the 
caart  orred  in  excluding  the  amended  transcript. 

Judgment  reversed. 

G-  Bates  and  D.  O.  Finch^  for  appellants. 

J\  M.  Jewett^  for  appellee. 


Reynolds  et  al  ?;.  May  ei  aL 

A  «iiil  commenced  by  attachment  against  "the  hcii-s  of  Otis  Uevnolds," 
doca  not  sufficiently  designate  the  defendants,  under  the  Code,  ^  1C94. 

An  artioci  should  not,  at  first,  be  iuKtituted  afraitiKl  tlie  hein*  of  an  estate,  for 
thecoJLction  of  a  debt.  The  estate  should  be  adniinisttred  agreeable  to 
thoOWe.  Chap.  83. 

The  hiiirn  of  an  estate  can  only  be  rendered  liable  where  an  ItKlebtedntsa  is 
eatablJKhed  against  an  executor,  and  tlieawjets  in  his  hands  prove  insufii- 
dent,  and  where  the  heirs  have  had  a  portion  of  the  estate  set  apart  to 
tbem . 

Appeal  from  Lee  District  Court 
Opinion  hy  HLall,  J.  On  the  19th  of  Aljjril,  1853,  May 
&  Andre  filed  their  petition  against "  the  heirs  of  Otis  Rey- 
nolds." The  petition  sets  out  a  demand  based  upon  a  bill 
of  exchange,  dated  at  Pittsburgh,  April  28th,  18']7,  drawn 
by  Otis  Reynolds  on  J.  &  E.  Walch  &  Co.,  of  St.  Louis,  in 
favor  of  plaintiff,  fortliesum  of  live  hundred  dollars,  paya- 
ble six  inonths  after  date,  and  directs  Walch  &Co.  to  place 
the  same  to  the  account  of  steamboat  Kolla ;  that  the  bill 
had  been  presented  to  J.  &  E.  AValch  for  payment,  and  by 
them  refused ;  there  is  no  averment  of  notice  of  non-pay- 
ment  to  Reynolds,  nor  excuse  for  not  giviifg  notice;  that 
prior  to  1841  Reynolds  died,  holding  and  chiiming  certain 
real  estate,  in  Lee  county,  being  an  interest  in  the  half- 
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breed  Sac  and  Fox  reservation ;  that  in  a  snbseguent  pni- 
ceedingin  partition  of  said  tract,  eleven-twelfths  of  a  ahare 
wafi  eet  off  in  said  tract  to  his  heirs,  which  they  still  hold 
by  inheritance  ;  that  the  petitioner  does  not  know  the  pre* 
cise  names  of  the  heirs;  that  they  are  non-residents  of  th© 
state  of  Iowa.  The  petition  is  sworn  to  by  D.  F.  Miller, 
one  of  the  counsel  for  plaintiff,  and  an  attachment  issued 
snd  levied  upon  real  estate  appraised  at  abont  $1400  00. 
A  notice  is  issued  against  the  "  heirs  of  Otis  Reynolds f 
and  returned, "  not  found."  A  publication  is  made  against 
^Hhe  unknown  heirs  of  Otis  Reynolds,^"*  D.  F.  Miller 
files  an  affidavit,*  stating  *^  that  as  he  is  informed  and 
believes  the  place  of  residence  of  said  defendanls  is 
nnknown  to  said  plaintiffs,  and  that  though  he  has  made 
all  the  efforts  within  his  ability  to  ascertain  the  actual  res* 
idence  of  said  defendants,  he  has  not  succeeded  in  doing 
fiOj  and  has  not  therefore  been  enabled,  since  the  comnaence- 
Tticnt,  of  this  suit,  to  send  a  copy  of  the  notioe  of  suit,  and 
of  tho  petition  of  plaintiff  to  said  defendant." 

At  the  November  term,  1853,  a  default  was  entered; 
and  damages  assessed  by  the  clerk,  and  judgment  reudered 
for  $1^62  against  the  defendants,  and  an  order  that  tlie  land 
attached  be  sold  to  satisfy  this  judgment. 

Hiram  Keynolds  and  other  heirs  of  Otis  Reynolds  bring 
ihi&  ciise  up  by^appeal,  and  assign  for  error : 

\,  The  want  of  jurisdiction  in  the  court  below ;  that  the 
defendants  could  not  be  brought  into  court  by  the  design&t 
tion  of  "heirs;"  that  no  judgment  could  be  rendered 
agaiui^t  them  as  heirs ;  that  the  notice  was  not  tnAcient  to 
iriake  them  parties. 

2.  The  petition  shows  no  cause  of  action  agii^t  defend- 
imts. 

Tliis  cause  certainly  presents  some  peculiar  featnree. 
On  the  25th  day  of  April,  1837,  Otis  Beynolde  draw  ft 
bill  of  exchange  in  favor  of  May  <fc  Andtre,  on  J,  &  & 
Walch^  directing  them  to  charge  the  amonnt  againat  tho 
•tt^amboat  BoUa.    Eayn^lds;  died  before  the  yea^  1811. 
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The  matter  rested  sixteen  years  after  the  bill  was  drawn, 
and  thirteen  years  or  more  after  the  death  of  ^Reynolds — 
there  never  having  been  any  notice  served  on  Reynolds  of 
the  dishonor  and  non-payment  by  Walch — when  this  suit 
is  .'brought  in  the  state  of  Iowa,,  and  an  attachment  issued 
Ugainst  the  heirs. 

There  is  probably  not  a  state  in  the  union,  where  this 
d^bt,  if  jnst,  would  not  be  barred  by  the  statute  of  limita- 
tions, or  where  the  estate  of  Reynolds  would  not  have 
been  settled  at  least  ten  years.  Tliere  is  something  extra- 
ordinary in  this  delay,  as  well  a^  the  manner  of  bringing 
the  suit. 

Section  1694  of  the  Code  provides  that  "  when  the  pre- 
cise name  of  any  defendant  cannot  be  ascertained,  he  may 
be  described  as  accurately  as  practicable,  and  when  the 
name  is  ascertained,  it  shall  be  substituted  in  the  proceed- 
ings." Under  this  section  it  is  claimed  that  the  suit  is  prop- 
erly brought  against  '*  the  heirs  of  Otis  Reynolds.^^  JN^ow 
what  is  it  that  is'  not  known?  1.  That  Otis  Reynolds  had 
any  heirs.  2.  Wliat  relation  his  heirs  bore  to  him  if  he 
had  any.  3.  Whether  they  bore  his  name  or  some  other 
name.  4th.  Whether  they  were  males  or  females,  infants 
or  adults,  sane  or  insane ;  whether  there  is  one  or  one  hun- 
dred. Surely  it  was  not  the  want  of  a  knowledge  of  the 
^^ precise  name^^^  but  it  was  unlimited  ignorance  of  there 
being  even  any  body  to  name  or  any  body  to  describe. 
The  Code  contemplates  that  the  defendant  shall  be  a 
known  person,  who  can  be  described  with  some  certainty. 
That  some  indefinite  knowledge  shall  exist  as  to  the  name, 
and  it  is  only  that  which  fall  short  of  precision  that  can  be 
supplied  by  aj^description  of  the  person. 

The  Code  certainly  does  not  authorize  the  bringing  of  a 
suit  in  this  way,  by  describing  defendants  by  a  class  name, 
without  reference  to  their  number  or  condition.  Such  a 
description  of  a  person  is  no  description  whatever.  It 
gives  no  guide  by  which  the  officer  can  be  governed  in 
making    service.    The  suit   might   as  well  have  been 
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brought  against  a  "  Yankee,"  a  "  Hoosier,"  or  a  "  Buck- 
eye." 

Tlie  suit  is  improperly  brought  against  the  heirs,  even  if 
they  had  been  named.  The  Code,  chapter  83,  furniahes  a 
complete  remedy  in  these  cases.  The  estate  muet  be 
administered  upon  ;  the  amount  liquidated  by  a  judgment 
against  the  executor.  Then  the  creditor  can  proceed  by  - 
petition  against  the  land,  and  have  it  sold.  The  land  can 
also  be  sold  on  the  petition  of  the  executor. 

But  the  law  certainly  does  not  authorize,  in  tiie  first 
instance,  a  direct  process  and  suit,  and  personal  judgment 
against  the  heirs. 

When  the  debt  is  established  against  the  executor, 
and  the  estate  in  his  hands  proves  insufficient  to  pay^  and 
the  heirs  have  received  a  part  of  the  estate,  they  can  bo 
called  upon  to  surrender  up  a  sufficient  amount  to  pay  the  * 
demand.  This  is  the  ultimatum  of  their  liability-  To 
allow  direct  proceedings  against  them,  without  any  refer- 
ence to  the  executor  for  the  debts  of  the  ancestor,  would 
certainly  be  novel  and  subversive  of  the  whole  policy  of 
the  law  in  settling  decedent's  estates. 

Tliere  are  several  other  (questions  presented  in  the  rccurd, 
which  are  not  noticed,  as  the  point  decided  goes  To  the 
very  foundation  of  the  suit,  and  declares  the  whole  pro* 
ceeding  to  be  coram  non  judice  and  void,  on  the  ground  that 
the  petition  showa  no  cause  of  action  and  has  no  defend- 
ant or  party  against  whom  suit  can  be  brought  or  a  judg^ 
ment  rendered.  Tlie  judgment  will  therefore  be  revoreed 
and  the  proceedings  dismissed. 

Judgment  revereed. 

Reeves  and  MiUer^  for  appellant. 

Love  and  O*  Conner^  for  appellees. 
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Williams  v.  Qabtbbll  et  al. 

An  nsaJgnroenl,  ander  the  Code,  is  not  valid  unless  made  for  the  benefit  of  all 
ttio  creditors.  The  a.sscnt  of  creditors  to  a  conditional  assignment  will 
not  be  prtzsiiTned. 

The  Code  will  not  justify  a  constructien  by  which  one  clacs  of  creditors  will 

.  be  prefcned  over  another  ;  nor  will  it  justify  a  partial  and  conditional  as- 
signment. 

Where  an  citcciition  sale  was  postponed  at  the  request  of  the  defendant,  in 
coDHcquence  of  which  the  property  levied  upon, "materially  depreciated  in 
^'aUie  ;  ht'ld,  that  the  loss  resultinpr  from  such  postponement  should  not  be 
suflt allied  by  the  plaintiff. 

A  kvy  Dpon  personal  property  to  a  sufficient  amount  to  satisfy  the  debt,  ia 
not  of  itself  satisfaction  ;  not  so  at  least,  as  between  the  paities  to  the  cxe- 
calion*  although  it  may  l>e  so  regarded  as  to  third  parties. 

Appeal  from  Dubuque  District  Court. 

Opinion  by  Greene,  J.  This  suit  was  instituted  to  set 
aside  an  asBignment  made  by  H.  C.  Gartrell,  to  Ben.  M. 
Samuek,  and  for  judgment  against  Samuels  as  garnishee. 

It  appears  that  Gartrell  confessed  judgment  in  favor  of 
Williams  for  the  sum  of  f 2,600  00  at  the  January  term  of 
the  Dubu^iue  district  court.  In  February  an  execution  was 
i8eo?d  by  which  $2026  of  the  judgment  was  satisfied,  and  in 
May  following,  an  alias  execution  was  issued  to  make  the 
balance  due  on  the  judgment.  This  alias  was  levied  upon 
tke  riglUB  of  Gartrell  in  the  hands  of  Samuels,  who  was 
enmmoned  to  answer  as  garnishee. 

Samuelif  answered  that  the  goods  and  credits  in  his  hands 
belonging  to  Gartrell,  had  been  assigned  to  him  on  the  9th 
of  Febuary,  1852,  in  trust,  for  the  payment  of  his  debts 
with  cetain  conditions  and  qualifications. 

On  the  trial,  it  appeared  that  goods  suflBcient  to  satisfy 
the  judgment  were  levied  upon  by  the  firet  execution,  but 
the  sale  was  postponed  by  order  of  the  plaintiff,  at  the  spe- 
cial request  of  Gartrell,  and  it  is  contended  that  in  conse- 
quence of  such  delay,  the  goods  first  levied  upon,  deprecia- 
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tod  in  value,  and  therefore  did  not  sell  for  enongh  to  satisfy 
the  oxocntion. 

Upon  these  facts,  the  district  court  decided  that  the  aBaign- 
meat  from  Gartrell  to  Samuels  is  fraudulent  in  law,  and 
void  as  to  those  creditors  who  had  not  accepted  ;  but  to  those 
who  had  accepted,  it  is  good.  The  court  also  decided  that 
the  first  execution  and  levy  having  been  made  npon  siifli* 
cient  property  to  satisfy  the  judgment,  and  a  loss  having 
resoltc^d  from  the  postponement,  that  loss  must  be  sustained 
by  the  plaintiif ;  and  the  fact  that  the  execution  defendant 
requeHtod  the  postponement,  does  not  vary  the  question. 
To  tliese  decisions  both  parties  except. 

1,  The  appellees  claim  that  the  court  erred  in  pronouncing 
the  (1l  c'd  of  assignment  as  to  creditors  who  had  not  accepted, 
void.  It  contains  the  following  clause.  "It  is  hereby 
underE^tood,  and  this  assignment  is  on  this  condition,  that  in 
consideration  of  my  assigning,  ifec,  my  said  creditors  do 
give  nnto  me*  a  written  release  of  all  indebtedness  to  them, 
and  do  accept  the  benefit  of  this  assignment  in  full  satis- 
faction,^ &c. 

The  Code,  §978,  provides,  that  in  the  case  of  an  uncondi- 
tional aB8i:z:nment,  the  assent  of  creditors  shall  be  presumed. 
But  the  assignment  in  this  case  is  not  nnconditional, 
and  therefore  such  assent  cannot  be  presumed.  No  assign- 
ment  under  the  Code,  §  977,  can  be  valid,  unless  made  for 
the  benefit  of,  the  creditors  of  the  assigning  debtor.  If, 
then,  the  conditions  of  the  assignment  had  not  been  complied 
with  !)y  the  creditors — if  all  had  not  given  a  written  releaso 
of  indebtedness,  it  conld  not  be  applied  for  the  benefit  of  all, 
and  hence  it  would*  be  partial,  if  declared  valid  as  to  some^ 
and  void  as  to  other  creditors.  The  Code  will  not  justify  a 
constrnction  by  which  one  class  of  creditors  would  be  pre- 
ferred over  another,  nor  will  it  justify  a  partial  and  condi* 
tional  assignment  It  is  true  in  many  of  the  states  an  im- 
barraesed  debtor  may  assign  his  property  for  the  benefit 
of  preferred  creditors.  But  fortunately  for  justice  and  im- 
partiality to  creditors,  this  question  is  iaiowa  res  iirUegra^ 


\_ 
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and  as  the  Code  contemplates  an  absolute  and  unconditional 
surrender  of  the  property  assigned  for  the  bt'iietit  of  all  the 
creditors,  we  think  no  assignment  should  be  considered 
yalid  when  it  contains  any  reservation  or  condition  for  the 
benefit  of  the  assignor  ;  such  as  requiring  an  absolute  dis- 
charge, upon  condition  of  part  payment  or  a  j^nrtial  distri- 
bution. 

We  conclude  then,  that  the  court  below  erred  in  not 
declaring  the  deed  of  assignment  absolutely  void  as  to  the 
creditors. 

2.  We  think  the  court  erred  again  in  deciding  that  the 
loss  of  value  in  the  property  levied  upon,  in  consequence 
of  the  postponement  of  the  sheriffs  sale,  must  be  sustained 
by  the  plaintiff  although  the  postponement  was  at  the 
request  of  the  defendant.  In  the  first  place,  it  is  not  true 
that  a  mere  levy  even  if  made  upon  sufficient  property,  will, 
as  a  general  rule  amount  to  satisfaction.  It  is  only  con- 
sidered satisfaction  in  certain  cases,  as  where  the  rights  of 
junior  execution  creditors  intervene,  or  where  the  delay  of 
sale  was  occasioned  by  the  plaintiff  himself,  without  the 
agency  or  consent  of  the  defendant.  But  here  the  delay- 
was  occasioned  by  the  defendant  himself  and  at  his  especial 
request ;  and  now  he  alone  and  no  junior  execution  creditors 
complain  of  the  loss  occasioned  by  the  delay. 

It  may  well  be  held  that  as  respects  third  persons,  a  levy 
on  personal  property  is  satisfaction,  but  not  so  as  between 
plaintiff  and  defendant.  Duncan  v.  Hivrri^^  17  Seig.,and 
R;  Oreene  v.  Burk,  23  Wend,,  490. 

Upon  this  point,  the  authorities,  and  particularly  those  of 
New  York,  are  quite  conflicting.  But  the  inconsiderate 
position  assumed  in  4  Cowen,  417,  that  a  levy  on  persona  \ 
property  to  a  sufficient  amount  to  satisfy  the  debt,  operates 
per  86  as  an  estinguishment,  is  virtually  overruled  in  more 
recent  and  better  considered  opinions.  It  is  now  conceded 
in  that  state,  that  a  levy  is  not  per  ae,  a  satisfaction  and 
cannot  be  if  the  levy  fail  to  produce  satisfaction  in  fact 
v«..rv. — ^20. 
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withoat  any  fault  of  the  plaintiff.    Goods  are  seized  to 
secure  payment,  not  as  payment.    They  are  levied  to  obtaim  • 
satis&ction,  sub  modo,  and  not  as  satisfaction  absolute. 

Judgment  reverted. 

Z.  Clark  and  K  K  BisteUy  for  appellant 
B.  M.  SamuelSy  for  appellee. 


Obiok  v.  MoOlintio. 

Wbere  the  defendan  took  ezeeptiom  to  a  deposition,  whieh  had  been  take* 
bj  plaiDtiff,  but  before  the  qneation  was  decided  waived  his  exception  and 
offered  to  read  the  deposition  in  his  own  behalf ;  held,  that  the  court  erred 
in  rejecting  the  deposition. 

▲  deposition,  properly  taken,  ma/  be  used  on  the  trial  in  the  same  mannsr 
as  the  testimony  of  a  witness. 

Appeal  from  Jefferson  District  Court 
Opinion  by  BL^ll,  J.  McClintic  sued  Crick,  in  the  court 
below  for  slander  ;  charge  of  theft.  The  plaintiff  took  the 
deposition  of  one  Long,  to  which  defendant  below  excepted, 
.itnd  subiuitted  his  exceptions  to  the  court.  Before  the 
court  decided  the  exceptions,  or  made  any  ruling  upon  the 
question,  the  plaintiff  closed  his  evidence  and  the  defendant 
was  submitting  his  evidence  to  the  jury,  when  the  defe&- 
dant  offered  to  read  the  deposition  in  his  behalf;  the 
defendant  waived,  and  the  plaintiff  submitted  to  the  excep- 
tion simultaneously.  The  court  refused  to  let  the  defendant 
read  the  deposition ;  the  defendant  excepted,  and  assigns  that 
ruling  for  error. 

Depositions,  when  properly  taken,  take  the  place  of  th« 
witness  in  court,  and  can  be  used  by  either  patty  in  like 
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manner.  Section  2464  of  the  Code,  provides  that  ^  all 
motions  to  exclude  depositions  must  be  made  before  the 
commencement  of  the  trial,  or  objections  to  their  introduc- 
tion will  be  deemed  waived."  The  plaintiff  below,  took 
no  exceptions  to  the  depositions  excluded  bj  the  comrt. 
The  defendant  waived  those  which  he  had  interposed ;  there 
was,  then,  no  objection  whatever  to  it  It  took  the  place  of 
the  witness,  and  the  court  could  as  well  exclude  the  evidence 
of  a  witness  without  objection  as  a  deposition. 

Judgment  reversed. 

Charles  NegitSy  for  appellant. 

Sloffle  and  Acheaon^  for  appellee. 


EsrrLEB  et  al.  v.  Tecb  Stats. 

The  Code  confen  no  anthoritj  upon  the  prosecutor  to  challenge  the  pannel 
or  individual  members  of  the  grand  jury.  And  as  the  district  court  has 
not  the  power  to  select  or  create,  neither  has  it  the  power  to  rerooye  or 
reform  the  members  of  the  grand  jury. 

Th^  policy  of  the  Code  is  to  keep  the  grand  jury  independent  of  control  and 
influence  from  the  district  court. 

Where  a  power  is  not  expressly  conferred,  nor  necessarily  inherent  in  the  court, 
it  cannot  be  assumed  under  an  inference  of  law. 

The  right  to  challenge  either  the  pannel  or  a  member  of  the  grand  jury,  ia 
limited  to  the  defendant 

Error  to  Lee  District  C(ywrt. 
Opinion  by  Gbebnis,  J.  Indictment  against  Keitler  and 
others,  for  an  assault  and  batterj  with  intent  to  commit 
bodilj  injury.  A  motion  was  made  to  set  aside  the  indict- 
ment, on  the  ground  that  it  was  not  found  by  a  grand  jury 
legally    constituted.      Motion    overruled.      This    ruling 
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assumes  that  the  grand  jury  was  legally  constituted  at  the 
time  the  indictment  was  found. 

It  appears,  at  the  September  tenn,  1853,  of  the  Led 
district  court,  after  the  grand  jurors  had  been  duly  sworn 
and  had  made  considerable  progress  in  the  business  of  the 
term,  that  an  affidavit  was  filed,  alleging  that  four  of  the 
jurors  were  implicated  in  an  oflfense,  and  thereupon,  the 
court  was  requested  to  remove  them  and  appoint  others  in 
their  place.  The  change  was  made,  and  thereupon  the 
indictment  in  the  present  case  was  found. 

The  selection  and  impanneling  of  grand  jurors  ar^ 
matters  of  statutory  regulation.  The  Code  confers  no 
authority  upon  the  prosecutor  to  challenge  the  pannel  or 
individual  members  of  the  grand  jury,  and  as  the  court  has 
not  the  power  to  select  or  create,  neither  has  it  the  power  aa 
an  incident  to  jurisdiction,  to  remove,  reform  or  change 
the  members  of  the  jury.  If  by  virtue  of  this  incident  to 
jurisdiction,  the  court  has  the  discretionary  power  to  reform 
the  jury  for  one  purpose,  it  may  for  another,  and  if  four, 
then,  may  more  or  all  the  jurors  be  changed,  and  thus  the 
obvious  policy  of  the  law  to  constitute  and  preserve  that 
body,  independent  of  control  and  influence  from  the 
court,  would  be  thwarted.  Although  the  jurisdiction  of  the 
grand  jury  is  co-extensive  with  that  of  the  court,  for  which 
they  are  to  inquire,  both  as  to  extent  of  territory  and  the 
oflcnses  to  be  investigated,  and  although  they  are  swoni 
and  charged  by  the  court,  still  in  their  presentments  they 
should  act  as  a  distinct  and  separate  body,  free  from  any 
fear,  favor  or  afiection,  resulting  from  the  court  or  any 
other  influence.  If  the  court  had  the  power  to  create,  or 
change  them  at  pleasure,  or  upon  a  ex  partemery  affidavit, 
they  might  soon  become  the  subjects  of  fear  and  favor,  or 
of  prejudice  and  popular  caprice;  the  wholesome  safe- 
guards of  the  law  for  their  selection  rendered  abortive,  and 
the  stability  and  independence  of  the  pannel  greatly 
impaired. 

This  tribunal  is  invested  with  no  ordinary  powers.    Their 
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power  to  accuse  a  citizen  of  any  offense  without  his  pres- 
ence and  without  evidence  in  his  favor — their  power  to  cast 
upon  a  citizen  the  odium  of  an  indictment  for  a  criminal 
offense,  shows  the  importance  of  enforcing  those  prudential 
regulations  which  the  law  requires  in  their  selection.  Thig 
matter  is  so  jealously  guarded  by  our  Code,  that  the  selec- 
tion is  not  left  to  any  one  officer  of  the  county,  but  several 
are  required  to  act  in  conjunction.     Code,  §  §  1633,-1641. 

It  is  conceded  that  the  Code  gives  no  express  authority 
to  the  court  to  reform  the  grand  jury,  but  the  court  below 
appears  to  have  inferred  this  power  from  §  2891,  of  the 
€k)de,  \frhich  provides  that  "  from  the  persons  summoned  to 
serve  as  grand  jurors,  the  court  must  appoint  a  foreman. 
The  court  shall  also  appoint  a  foreman,  when  the  person 
already  appointed  is  discharged  or  excused  before  the  grand 
jury  is  dismissed.  In  Norris  House  v.  The  State^  (■>  it  was 
held  by  this  court  that  the  discharge  or  excuse  of  the 
foreman  which  would  justify  the  court  in  appointing  another 
foreman,  has  reference  only  to  bis  discharge  or  excuse  as 
foreman  and  not  as  a  grand  juror.  If  discharged  or 
excused  from  the  pannel,  the  court  is  not  authorized  Tby  this 
section  to  appoint  another  foreman  from  bystanders.  He  is 
still  confined  in  his  appointment  to  the  persons  summoned 
to  serve  as  grand  jurors.  We  cannot  discriminate  from 
what  portion  of  the  §  2891,  or  from  what  portion  of  the 
Code,  authority  can  be  inferred  to  the  court  to  thus  change 
and  reform  the  grand  jury.  Surely,  such  authority  cannot 
be  inferred  from  the  power  to  appoint  er  re  appoint  a  fore- 
man from  the  grand  jurors  summoned. 

It  is  not  usual  in  any  state,  for  courts  to  have  the  authority 
to  appoint  or  change  the  pannel  of  grand  jurors,  and  before 
this  extraordinary  power  is  exercised,  it  should  be  justified 
I)y  something  more  than  mere  inference.  When  a  power 
is  not  expressly  conferred,  nor  necessarily  inherent  in  the 
court,  it  cannot  be  justified  by  an  inference  of  law. 

(a)  3  G.  Greene,  513. 
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Under  the  Code,  the  state  or  prosecutor,  has  no  right  to 
challenge  either  the  pannel  or  a  member  of  the  grand  jury. 
This  right  is  given  only  to  a  "  defendant  held  to  answer  for 
a  public  offence."  §2882.  While  the  Code  expressly 
confers  the  right  of  challenge  upon  the  defendant,  it  is 
entirely  silent  as  to  the  state  or  private  prosecutor,  and  hence 
it  must  be  inferred  that  the  object  of  the  law  was  to  limit 
this  right  exclusively  to  defendants. 

Judgment  reversed. 

t/.  Jf.  Love  and  H.  O* Connor^  for  plaintijft  in  error. 

D.  a  Cloud,  for  the  State. 


Koop  V.  Clark,  OuardiaUy  dkc. 

• 

TIm  effect  of  a  plea  of  abatement  it  abolished  by  the  Code,  and  oourtB  aw 

aathorixed  to  haye  proper  partiea  subetitutod  without  abating  the  gait. 
The  attestation  of  a  record  may  be  according  to  the  form  used  in  the  state 

from  which  the  record  came. 
Iittten  of  gaardianship  from  a  probate  court  of  Ohio»  admitted  as  good,  when 

the  probate  judge  certifies  that  by  law,  he  is  hia  own  clerk,  and  that  the 

certificate  is  in  due  form. 

Appeal  from  Mahaska  District  Court. 
Opinion  hy  Hall,  J.  Wm.  Seaton,  brought  suit  in  the 
district  court,  against  Roop,  aa  a  surviving  partner,  on  a 
demand  arising  on  promissory  notes.  After  the  defendant 
below  bad  filed  his  answer  to  the  merits,  farther  answers  and 
•  tates  that  Seaton,  the  plaintifl^  was  insane  and  had  a  guar- 
dian, but  does  not  name  who  \va8  his  guardian.  The  ]>lain- 
tiff  admits  the  facts,  and  asserts  Uiat  iU exander  Clark  is  the 
g  uardian,  and  produced  letters  of  guardianship  certified 
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to  by  clerk  of  the  probate  court,  of  Carrol  couDty,  state  of 
Ohio.  The  appointment  of  guardian  appears  to  have 
been  made  by  the  court  of  common  pleas.  The  pro- 
bate judge  certifies  that  by  law  he  is  his  own  clerk, 
and  that  the  certificate  is  in  due  form  and  attaches  his  seal 
to  both  certificates.  Upon  this  the  court  allow  Clark  to  be 
substituted  as  plaintifi'  in  the  suit,  and  the  cause  progressed 
in  the  name  of  Clark  as  guardian.  To  this,  the  defendant 
excepts  and  assigns  the  ruling  of  the  court  in  substituting 
Clark  as  defendant,  as  error. 

The  effect  of  a  plea  of  abatement  is  abrogated  by  the 
Code,  as  the  law  now  stands.  When  an  objection  is  made 
to  the  capacity  of  the  plaintiff  to  bring  the  suit,  the  court 
will  ascertain  the  fact,  and  allow  the  name  of  the  proper 
party  to  be  substituted,  and  the  suit  progresses.  This  has 
been  done  in  this  case,  but  the  objection  is,  that  the  copy  of 
the  appointment  of  Clark  as  a  guardian,  was  not  authenti- 
cated in  such  a  manner,  that  it  could  be  named  in  evidence 
by  the  court,  and  consequently  the  substitution  was 
improper. 

1.  Greenlf.^Ev.,  §  606  ;  says,  "  that  the  attestation  of  the 
copy  must  be  according  to  the  form  used  in  the  state  from 
which  the  record  oomes,  and  must  be  certified  to  be  so  by 
the  presiding  judge  of  the  same  court."  "  And  if  the  court 
itself  is  extinct  but  its  records  and  jurisdiction  have  been 
transferred  by  law  to  another  court,  it  seems  that  the  clerk 
and  presiding  judge  of  the  latter  tribunal  are  competent  to 
make  the  requisite  attestation  s.'^ 

This  authority  answers  the  entire  objection.  See  also  Gay 
v.  Lleyd^  1  6.  Greene,  78 ;    Young  v.  Thayer^  ib.,  196. 

Judgment  aj£rmed. 

jEl  W.  JEastman,  for  appellant. 
J,  C.  Knapp,  for  appellee. 
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ReKVKS    &  Co.    V.  J0NK8. 

Where  B.  testified,  on  garnifthee  process,  that  ho  executed  a  note  to  the  de/«md' 
ant,  but  did  not  know  whether  he  still  held  the  note  or  not;  and  where  d(?fend- 
ant  tofitified  that  he  held  the  note,  but  claimed  that  the  money  belonged 
to  his  wife,  and  that  he  onlj  acted  as  her  agent ;  held  that  as  the  monej  vat 
controlled  by  the  husband,  without  notice  of  the  wife's  ownership,  and  ai 
the  note  had  not  been  negotiated,  judgment  should  have  been  rendt?red 
against  B.  as  garnishee. 

Appeal  from  Lee  District  Court 
Opinion  ty  Greene,  J.  Jesse  Reeves  &  Co.,  sued  L.  Jones 
before  a  justice  of  the  peace,  for  damagfes  to  a  horse.  Plain- 
tiffs recovered  a  judgment  for  ninety  dollars,  and  to  secure 
the  amount  they  garnisheed  H.  H.  Belding,  Vho  on  his 
answer  stated  that  he  had  executed  a  note  to  the  defendant 
or  $106,  of  which  there  was  about  $90  due,  and  that  he  did 
not  know  whether  defendant  "  still  held  the  note  or  not*^ 
Plaintiflfe  then  called  upon  the  defendant  to  testify  in  rela- 
tion to  the  garnishment,  and  thereupon  Jones  said  he  held 
the  note,  but  that  the  money  loaned  to  Belding,  was  the 
money  of  his  wife,  that  it  was  due  her  bofore  their  marriage, 
that  she  had  received  it  a  short  time  ago  from  a  man  in 
Ohio,  for  the  purpose  of  buying  a  piano,  and  that  he  only 
acted  as  her  agent  in  loaning  the  money  to  Belding.  The 
justice  thereupon  rendered  judgment  against  the  garnieheo 
The  case  was  taken  to  the  district  court  by  writ  of  error, 
and  then  the  judgment  against  the  defendant  was  affirmed, 
but  was  reversed  as  to  garnishee. 

The  only  question  to  be  decided  is,  did  the  court  err  in 
reversing  the  judgment  against  Belding,  the  garnishee.  It 
appears  that  Belding  executed  the  note  to  Jones,  and  was 
indebted  to  him  alone.  He  or  his  indorsee  only  could 
maintain  an  action  upon  the  note.  Mrs.  Jones  was  not 
known  in  the  transaction.  Belding  received  the  money  jf 
Jones,  and  made  the  note  to  him  without  any  notice  of  jer 
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interest.  As  she  left  the  money  under  the  control  of  her 
husband,  it  was  vested  in  him  in  favor  of  third  persons 
acting  in  good  faith  and  without  notice  of  her  ownership. 
Code,  §  §  1446, 1463. 

We  think,  therefore,  that  the  judgment  against  Beldiug 
should  have  been  affirmed  by  the  court  below. 

Judgment  rererBed. 

Beeves  and  MiUer^  for  appellants. 
Geo.  C.  Dixon,  for  appellee. 


Dbakb  v.  AoHiBOir. 

Adj  defect,  or  want  of  ootice  before  a  justice  of  the  peace,  ia  waiTed  bj 
appearance,  and  by  going  to  trial  in  tbe  district  court 

Ajppedl  from  Appanoose  District  Court 
Opinion  by  Hall,  J.    Drake  sued  out  an  attachment 
before  Adam  Hopkins,  a    justice  of  the  peace,  against 
Achison,  and  John  Hicks  was  notified  as  garnishee.    On  the 

return  of  the  attachment,  a  motion  was  made  by  defendant's 
agent  for  a  non-suit,  which  was  overruled  by  the  justice ; 
after  which,  a  trial  was  had  and  judgment  rendered  against 
defendant  for  J36.  The  notice  was  returned,  '*  not  served  on 
defendant"  From  this  judgment,  Achison  appealed  to  the 
district  court,  and  filed  his  appeal  bond,  and  notified  the 
plaintifiT  of  the  appeal. 

In  the  district  court,  the  parties  appeared  and  had  a  trial 
by  jury,  and  verdict  was  returned  by  the  jury  in  favor  of 
plaintiff  for  thirty-five  dollars.    After^the  verdict  and  before 
♦20 
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judgment,  a  motion  was  made  by  defendant  to  dismiss  tlie 
snit,  on  the  ground  that  the  court  had  no  jurisdiction 
of  the  case.  That  there  had  been  no  notice  served  on  the 
defendant  before  [the  justice  ;  that  the  person  who 
appeared  there  as  agent,  had  no  authority  to  appear,  that 
defendant  had  never  been  in  court.'  These  cases  were 
sustained  by  affidavits. 

The  court  below  sustained  the  motion  and  dismissed  the 
suit.  The  plaintiff  now  assigns  for  error  this  dismissal  hy 
the  court  below. 

The  appearance  of  the  defendant  m  the  district  courts 
and  proceeding  to  trial  on  the  merits  without  objection, 
cured  every  conceivable  objection  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant.  The  justice  had 
jurisdiction  over  the  subject  matter  and  the  process,  and 
the  defendant  voluntarily  subjected  himself  to  the  jurisdic- 
tion of  the  district  court,  and  if  he  ever  had  any  cause  to 
complain,  he  comes  too  late  after  the  verdict  of  the  jury 
against  him.  The  clear  duty  of  the  court  was  to  have 
rendered  a  judgment  for  the  plaintiff  upon  the  verdict. 
The  cause  will,  therefore,  be  reversed  and  remanded  to  the 
district  court  of  Appanoose  county,  which  is  directed  to 
render  a  judgment  for  the  plaintiff'  upon  the  verdict  of  the 
jury  as  rendered. 

Judgment  reversed. 

S.  W,  Summers^  for  appellant. 
D.  P.  Palmer,  for  appellee. 
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ViELE   V.  BlAI^CHARD. 

IHiere  the  record  of  a  decree  shows  an  absolute  discharge  in  bankruptcy, 
and  also  shows  that  the  bankrupt  was  authorized  to  receive  a  certificate,  it 
it  sufficient  CTidence  of  discharge  in  bankruptcy,  without  the  certifi- 
cate. 

Where  the  record  shows  jurisdiction  in  a  proceeding  of  bankruptcy,  the 
decree  is  conclusive  evidence  of  the  discharge  without  pleading  the  certifi- 
cate. 

Appeal  from  Muscatine  District  Court, 

Opinion  hy  Greene,  J.  Leonard  Blanchard  commenced 
this  snit  against  William  D.  Viele,  on  a  judgment  obtained 
against  him  in  New  York,  in  1840.  Defendant  pleaded 
^his  discharge  from  this  debt  by  virtue  of  a  decree  under  the 
general  bankrupt  law.  Plaintiff  demurred  to  this  answer) 
on  the  ground  that  it  does  not  plead  the  certificate  of  dis- 
charge, nor  set  ont  a  copy.  The  demurrer  was  sustained 
and  judgment  was  rendered  against  the  defendant. 

The  demurrer  should  have  been  overruled.  The  answer 
regularly  pleads  the  proceeding  in  bankruptcy,  by  which  it 
appears  that  on  the  3rd  day  of  April,  1842,  "  it  was  ordered 
and  decreed  by  the  court  that  the  said  William  D.  Viele  is 
entitled  to  a  full  discharge  of  all  his  debts,  pecuniary  con- 
tracts, and  engagements  provable  under  the  said  act,  and 
the  same  is  hereby  decreed  and  allowed  ;  and  it  is  further 
ordered  that  a  certificate  thereof  be  granted  to  him." 

The  decree  not  only  shows  an  absolute  discharge  in 
bankraptcy,  but  it  also  shows  that  the  bankrupt  was  author- 
ized to  receive  a  certificate. 

True,  the  fourth  section  of  the  General  bankrupt  law, 
provides  that  such  discharge  and  certificate,  when  duly 
granted,  shall  in  all  courts  of  justice  be  deemed  a  full  and 
complete  discharge,  but  the  decree  in  this  case,  shows  that 
the  '^discharge  and  certificate  were  duly  granted."    By 
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this  section,  the  discharge  and  certificate  alone  may  be 
pleaded  in  bar ;  White  v.  Howe,  3  McLean,  291 ;  but  it 
does  not  therefore  follow  that  the  entire  proceedings  and 
decree  in  bankruptcy,  may  not  be  pleaded  with  equal  effect 
and  conclusiveness.  The  discharge  and  certificate,  are 
merely  evidence  of  the  proceedings  and  decree,  but  clearly 
the  proceedings  and  decree  are  equally  as  good  evidence 
of  themselves.  They  establish  the  discharge,  BJid  the  tact 
that  the  certificate  was  granted.  Where  the  proceedings 
show  jurisdiction,  as  in  this  case,  the  decree  is  conclusive  of 
the  discharge,  and  therefore  the  certificate  is  not  important 
when  the  proceedings  and  decree  are  pleaded.  Magoon  v, 
Warfield,  3  G.  Greene,  293. 

Judgment  reversed. 

/S.  Whicher,  for  appellant 

Oloud  and  O^ Connor,  and  W.  Penn  Clarke,  for  appellee. 


Bradley  v.  Jefferson  County. 

A  county  coUector  and  treaaurcr  is  authorized  by  the  Code,  to  employ  a 
deputy,  and  it  is  the  duty  of  county  court  to'make  reasonable  aUowanCd 
for  the  services.  If  the  salary  is  not  stipulated  before  the  services  are  per- 
formed, reasonable  compensation  to  be  determined  by  law  and  evidcnt^^ 
must  be  made  after  the  services  arc  rendered.  ^ 

Appeal  from  Jefferson  District  Court, 
Opinion  hy  Hall,  J.  Bradley  was  collector  and  treas- 
urer of  Jeflferson  county.  During  the  time  he  held  the 
office  it  became  absolutely  necessary,  for  a  proper  discharge 
of  the  duties  of  his  office,  owing  to  the  pressure  of  business, 
tliat  he  should  employ  a  deputy  to  assist  in  the  office* 
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This  he  did,  and  paid  him  a  fair  and  reasonable  compensa- 
tion for  his  services. 

For  the  amount  so  paid  by  him,  he  presented  a  demand 
to  the  conntj  court,  who  refused  to  allow  it.  An  appeal 
was  taken  to  the  district  court,  and  the  district  court 
decided  that  he  should  not  be  paid,  and  rendered  judg- 
ment against  him,  from  which  decision  the  appeal  is  taken 
to  this  court 

Section  417  of  the  Code  contemplates  precisely  such  a 
case  as  this,  and  provides  '^  that  the  county  court  may 
make  a  reasonable  allowance  to  tha  deputy."  The  court 
below  probably  construed  this  section  so  as  leave  the  ques- 
tion of  payment  discretionary  with  the  county  courl.  In 
this  we  think  it  erred.  The  Code  contemplates  that  the 
county  court  may  make  the  allowance  at  the  time,  or  prior 
to  the  appointment  of  the  deputy  ;  in  other  words,  that 
the  county  court  may  specify  a  reasonable  compensation 
for  the  deputy  before  he  renders  the  services,  in  the  form 
of  a  stipulated  salary.  If  it  is  not  fixed  in  this  manner, 
and  the  services  are  rendered,  then  the  county  must  pay  a 
reasonable  compensation  for  the  necessary  services  ren- 
dered; and  this  amount  was  not  left  to  the  capricious 
notions  of  a  man^  but  to  the  sound  discretion  of  a  courts 
which  should  be  controlled  by  law  and  evidence. 

Judgment  reversed. 


C.  Negus^  for  appellant. 

Knapp  and  Clinton^  for  appellee. 
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FuBOisoN  et  al.  v.  The  State. 

In  an  action  upon  a  bail  bond,  when  a  copy  of  the  bond  ia  annexed  to,  md 

thua  becomes  a  part  of  the  petition,  such  facts  as  are  establishod   bj  ih« 

bond,  need  not  be  averred  in  the  petition. 
Prefnimptions  of  law  need  not  be  averred  or  proved. 
Bj  making  a  bail  bond,  the  obligors  admit  the  facta  and  circumstances  wbicb 

rendered  the  bond  necessary,  and  it  will  be  presumed  that  theae  fiuta  gave 

the  officer  jurisdiction  to  take  the  bond. 

Appeal  from  Johnson  District  Court 
Opinion  hy  Greene,  J.  This  proceeding  was  com- 
menced on  the  relation  of  John  Paiyott,  as  school  fond 
commissioner  of  Johnson  county,  against  Alfred  Furgison 
and  John  M.  Bay,  on  a  recognizance  bond  for  the  non- 
appearance of  said  Furgison  to  the  charge  of  larceny.  A 
petition  for  scire  facias  was  filed  under  the  Code*  He 
petition  shows  that,  October  27th,  1852,  said  Bay  and  Fur- 
gison executed  a  bond  in  the  penal  sum  of  $350  00,  for 
the  appearance  of  Furgison  at  the  next  term  of  the  dis- 
trict court  to  answer  the  charge  of  larceny.  March  23, 
1853,  an  indictment  was  found  in  due  form,  against  Furgi- 
son, for  the  offense.  Furgison  failed  to  appe^ir  at  the 
March  term,  1853,  agreeable  to  the  conditions  of  the  bondj 
and  it  was  thereupon  ordered  by  the  court  that  the  recog- 
nizance  be  forfeited,  by  reason  of  which  the  relator 
claimed  the  penal  sum  therein  named  for  the  school  fund  of 
the  state.  These  facts  are  set  forth  in  the  petition,  with 
sufficient  detail  and  clearness. 

To  this  petition.  Bay  demurred,  on  the  ground  that  the 
petition  does  not  aver  that  the  bond  was  accepted  by  a 
competent  officer,  that  Furgison  was  not  admitted  to  bail 
or  discharged  from  actual  custody  on  taking  bail  by  a 
competent  court;  that  the  magistrate  did  not  certify  hit  decis- 
ion, and  that  said  bail  was  not  justified  by  affidavit.    The 
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demnirer  was  overruled,  and  this  decision  is  assigned  for 
error. 

We  thiiik  the  court  ruled  correctly.  True,  the  matters 
referred  to  in  the  causes  of  demurrer,  are  not  specifically 
averred  in  the  petition,  but  so  far  as  they  are  material,  they 
are  established  by  the  bond  itself,  which  is  made  a  part  of 
the  petition.  The  petition  and  bond  sufficiently  show  the 
admission  and  taking  of  bail.  It  is  not  necessary  that  the 
petition  should  aver  that  the  magistrate  certified  his  decis- 
ion, or  that  the  bail  justified  by  affidavit.  These  are  pre- 
sumptions of  law,  and  therefore  need  not  be  averred  or 
proved.  The  bond  itself  shows  that  it  was  taken  by  an 
officer  who  could  admit  to  bail  in  all  bailable  cases.  Code, 
§  3216,  and  that  it  was  a  case  in  which  bail  might  legally 
be  taken. 

The  petition  shows  a  substantial  cause  of  action.  It 
states  all  the  material  facts  necessary  to  enable  the  state 
to  recover  upon  the  bond.  The  execution  of  the  bond 
and  the  failure  to  perform  its  conditions,  create  the  liabil- 
ity of  defendants.  By  making  the  bond,  they  admit  the 
facts  and  circumstances  which  rendered  the  bond  neces- 
sary. It  is  not  at  any  rate  necessary  to  aver  those  facts  and 
circninstances  in  order  to  sustain  an  action^ upon  the  bond. 
It  will  be  presumed  that  the  facts  in  the  case,  gave  the 
officer  jurisdictipn  to  take  the  bond. 

In  New  York,  it  has  been  repeatedly  decided  that  a 
declaration  upon  such  a  recognizance  or  bond  need  not 
aver  the  existence  of  the  particular  facts,  which  prove 
that  the  officer  had  authority  to  take  it.  The  People  v. 
Kane^  4  Denio,  530,  544 ;  The  People  v.  Milh,  5  Barb., 
611 ;    Champlain  v.  The  People^  2  Comstock,  82. 

Judgment  affirmed. 


J.  D,  Templvriy  for  appellant. 
D.  a  (7.  ^t^,  for  the  State. 
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Boon  v,  Obb. 

Id  an  actiob  of  treBpass  before  a  justice  of  the  peace,  a  petition  wu  fi)^, 
and  daring  the  trial  was  mislaid,  bnt  was  sobeeqnentlj  found,  and  on  appisU 
to  the  district  court  was  sent  up  with  the  transcript ;  held  that  the  petition 
need  not  be  copied  into  the  docket,  and  that  as  the  pdiiion  and  docket 
together,  showed  a  cause  of  action,  the  case  should  not  be  dismiss^. 

Kails,  laid  into  a  fence,  are  a  part  of  the  freehold,  and  belong  to  the  owora*  of 
the  soil 

Appeal  from  Keokuk  District  Court. 

Opinion  by  Hall,  J.  Orr  commenced  this  suit  before 
a  justice  of  the  peace  of  Keokuk  county.  This  cause  of 
action  is  stated  in  the  transcript  as  trespass  and  damages. 
There  appears  to  have  been  a  regular  petition  filed  by  tlie 
plaintiflf,  which  was  mislaid  during  the  trial.  There  was 
a  judgment  for  tlie  plaintiff  before  the  justice,  and  an 
appeal  taken  by  defendant  to  the  district  court,  wlierc  a 
rule  was  made  upon  the  justice  to  send  up  the  petition. 
This  rule  is  answered  by  the  justice,  by  sending  up  the  orig- 
inal petition,  stating  that  it  had  been  on  the  trial,  but 
accidently  put  up  with  some  papers  of  the  plaintiff*and 
carried  off. 

On  the  trial  in  the  district  court,  in  the  place  of  iseuee, 
eight  interrogatories  were  propounded  to  the  juiy.  as 
follows : 

"  1.  Did  the  defendant  take  rails,  as  charged,  off  from 
the  land  described  ? " 

"2.  Was  the  plaintiff  in  possession  of  the  premises 
described  in  the  petition,  at  the  time  the  rails  were 
taken  ? " 

"  3.  Was  the  agreement  between  Huston  and  Boone, 
that  Boone  should  enter  the  said  land  upon  equal  shares — 
Huston  to  have  his  choice  of  shares. 

4.  At  the  time  the  rails  were  taken  off,  had  Huston  noti- 
fied Boone  that  he  would  take  the  land  described  us  hiB. 
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5.  At  the  time  the  rails  were  taken,  had  Orr  any  written 
COD  tract  with  Boon  for  the  land  ? 

6,  At  the  time  the  rails  vvere  taken,  had  Boon  the  legal 
title  to  the  land '( 

7,  What  was  the  value  oi'  the  rails  taken  by  J  loon? 

8.  What  damages  did  plaintiff  sustain  by  ivason  of 
Boon's  taking  the  rails,  in  addition  to  the  value  of  the  rails? 

The  jury  returned  an  affirmative  answer  to  all  the 
interrogations,  except  the  4th  and  5th,  and  assessed  fifteen 
dollars  or  the  value  of  the  rails,  and  five  dollars  damages; 
upon  which  judgment  was  rendered  for  plaintiff. 

There  are  several  errors  assigned  against  this  record,  all  of 
which  lire  embraced  in  two  points;.  1.  It  is  objected  that 
thejusi  ice's  docket  does  not  i-Low  a  cause  of  action  against 
the  defendant.  2.  That  the  court  below  erred  in  rendering 
a  judgment  for  the  plaintiff  below,  upon  this  verdict. 

Tlic  justice's  docket  is  certainly  up  to  the  ordinary 
6tandaid  of  those  official  documents,  and  the  petition 
having  been  found,  removes  the  otherwise  plausable  causes 
for  complaint.  The  law  does  not  require  a  justice  to  copy 
the  petition  into  his  docket,  where  it  is  filed  in  writing. 
If  tlie  petition,  with  the  docket,  shows  a  cause  of  action, 
the  law  is  satisfied. 

Tlie  finding  of  the  jury,  under  the  interrogatories  pro- 
pounded by  the  com-t,  ascertains  that  Boon,  the  defendant 
below,  held  and  owned  the  title  to  the  land  on  which  the 
alleged  trespass  was  committed.  That  Orr,  the  plaintiff 
beloWj  was  in  possession  of  a  close  upon  the  land,  and 
that  tlie  defendant  below,  entered  the  close  and  carried 
off  the  rails,  thereby  exposing  the  crop  growing  within  the 
enclosure  to  damage.  That  the  value  of  the  rails  taken, 
w^  fifteen  dollars^  and  the  damage,  aside  from  taking  the 
rails,  was  five  dollars.  Tlie  court  rendered  a  judgment 
upon  this  special  finding  for  twenty  dollars  and  cost  of 
auit 

The  doctriRe  is  well  settled,  that  rails  laid  into  a  fence 
Vol.  LV. 21. 
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Epoti  land  are  a  part  of  the  freehold,  and  the  property  of 
the  owner  of  the  soil.    BwrUson  v.   Teeph  el  oi,  2,  O. 

4  Greene,    542;  <*>  Seyrnare    v.    Watson^  5    Black.,  555; 

..^Blair  V,  Warley,  1  Scam.,  173;  Goodrich  v.  Jime^,  %  Hill 

The  judgment  of  the  court  below  makes  Boon  pay  Orr 
for  \m  own  property,  and  in  which  Orr  had  na  title,  except 
mere  occupancy,  and  also  for  the  damage  done  to  the 
poBscesion.  From  the  verdict,  Orr  had  no  interaat  except 
naked  possession,  against  which  a  trespass  could  be  com- 
mitted; he  had  no  right  to  damages  for  an  injury  to. 
anything  else.  The  rails  and  their  value  were  proved  by 
the  jury  to  belong  to  Boon.  It  was  clearly  error  in  the 
court  below  to  give  judgment  for  the  plaintiff^  on  that 
verdict,  for  more  than  five  dollars. 

Tlie  judgment  of  the  district  court  will  tliorcfore  ba 
rtjveraed,  and  judgment  rendered  in  this  court  for  fiv© 
dollars.  Th^  cost  of  this  court  to  be  taxed  against  th© 
appellee. 

Jadgmeat  re^effled. 

*Templin  and  Casey,  for  appellant. 

'"ifa)  Smitk  ▼.  OarrcU,  tmU  146. 


IOWA    CItY,    1854.  807 


Martindale  v.  Kendrick* 


Mabtikdale  V,  Kenbbiok. 

Whrro  the  liQsbandand  wife,  and  their  onlj  child  were  drowned  hy  the  anie 
casu&ltj.  and  where  the  child,  Borriving  its  parents  for  a  few  minutes,  inher- 
ited their  efttate  ;  held,  under  the  Rev.  Stat  recognizing  the  ciyil  law  aa  to 
decrees  of  kindred,  that  the  maternal  grand-iather  of  the  child  woold 
inherit  the  eftate  in  preference  to  the  paternal  aunt 

Appeal  from  Wapello  District  Court. 

Opinion  hy  Greene,  J.  This  was  an  action  of  right 
commenced  by  appellant,  against  appellee. 

We  leam  from  the  record,  that  John  Carter,  acquired 
title  to  the  land  in  dispute,  by  purchase,  and  subsequentlj 
he,  hie  wife,  and  only  child  were  drowned.  The  mother 
survived  the  father,  and  the  child  survived  the  mother,  but 
all  were  drowned  by  the  same  casualty.  The  child  for  a 
few  minutes  inherited  the  estate. 

In  the  court  below,  the  question  arose  whether  Mary 
E.  Martindale  the  sister  of  John  Carter,  and  aunt  of  the 
deceased  child,  or  William  Kendrick  the  maternal  .grand- 
father, should  become  the  heir  of  the  child.  The  decision 
Wfla  in  favor  of  the  grand-father,  and  this  is  assigned  at 
«Tor- 

The  Kev.  Stat,  of  1843,  was  in  force  at  the  time,  and  so 
far  as  applicable,  must  govern  this  case. 

Beviecd  Statute,  p.  722,  §  1,  provides  that  "if  the 
intestate  shall  have  no  issue,  and  no  father,  mother,  brother, 
or  sister,  his  estate  shall  descend  to  his  next  of  kin  in  equal 
degree,'^  &c.  §  5,  provides,  "that  the  degrees  of  kindred^ 
aball  be  computed  according  to  the  rules  of  civil  law." 

The  rule  of  ^^paterna  patemisj  maiema  matemis/^  is 
interposed  as  an  objection  to  the  ruling  below.  It  is  true 
the  property  in  this  case  was  purchased  by  the  father,  so 
that  the  child  inherited  from  the  paternal  stock,  and  in  the 
absence  of  descending  heirs,  according  to  the  rules  of  civil 
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law,  the  property  would  ascend  and  revert  to  the  stock  from 
which  it  came,  and  hence,  under  this  just  and  hunians  rule 
of  the  civil  law,  the  paternal  aunt  should  inherit  the  property 
instead  of  the  maternal  grand-father.  But  the  sections  of 
the  statute  referred  to  above,  provide  that  in  a  case  like 
the  presGUt,  "  the  estate  shall  descend  to  his  next  uf  kin  in 
e^ual  degree,"  and  that  the  degrees  of  [kindred  j  shall  be 
computed  according  to  the  rules  of  civil  law.  If  the  claim- 
ants in  this  case  were  of  kin  in  equal  degree^  the  property 
under  the  rule  ^^  pate  ma  pate  rnis^'^  would  necessarily  go  to 
appellants. 

But  the  next  of  kin,  under  our  statute,  must  take  the 
property,  and  the  next  of  kin  by  the  civil  law  is  the  nxatemal 
grand-father.  The  grand-son  is  in  regard  to  the  grand* 
father,  in  the  second  degree]  in  the  direct  line ;  while  uncle^ 
or  aunt,  and  nephew,  are  only  in  the  third  degree  of  the 
collateral  line. 

By  thv  civil  Code,  of  La.,  Art.  910  ;  ''  When  th^  deceased 
has  died  without  descendants  leaving  neither  brother  or 
Bister,  nor  descendants  from  them,  nor  father^or  mother, 
nor  mcrfuiants  in  the  paternal  or  maternal  lines,  his  sue- 
C0«96ion  parses  to  his  collateral  relations."  In  this  case  the 
intestate  had  in  its  grand-father,  an  ascendant  in  the  mator- 
nal  line,  and  hence  the  property  could  not  go  to  his  aunt,  a 
collateral  relation. 

Judgment  affirmed. 

Smithy  McKinlay  and  Pocrr^  and  A.  Hall^  for  appellants, 

Oeo.  G,  Wright^  for  appellee. 
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SiNNAMON   V.  MkLBOURN    Ct  ol. 

WhtTu  a  rtct'ipt  was  giyen  bj  plaintiff,  after  the  Hiiit  was  connnonctd,  but 

before  IJio  trial,  on  obtaining  payment  of  defendant  "  in  full  of  all  ckbU, 

ducspind  demands,"  it  was  error,  on  the  trial,  to  reject  the  ro*i(  ipi   ^hen 

offered  in  evidence. 
IVhore  the  di  fendant  offered  to  prove  by  a  competent  witness,  "  how  liitldl 

he  luid  paid  the  plaintiflf,"  the  t<isiiraony  pJiould  not  have  been  NJcctisd* 
The  Codo,  in  directing  oral  pleadings  to  be  reduced  to  writing  bj  lh»i  juatlce 

of  the  peace,  is  directory,  and  a  party  should  not  be  prejudiced  if  b*i  n^- 

lectH  that  duty. 
Dn  a  trinl  before  a  justice  of  the  peace,  a  general  denial  of  indebtcdiicaa  will 

be  presumed,  if  nothing  appears  to  the  contrary. 

Appeal  from  Wapello  District  Court 
Opinion  hy  KLvll,  J.  This  suit  was  originuliy  com- 
Taeiiced  by  Whipple,  as  the  next  friend  of  Milbonra, 
Egainst  Sinnamon,  before  a  justice  of  the  peace.  The 
deinaiid  was  for  work  and  labor  of  Melbourn  whilst  a 
minor.  There  was  a  trial  and  judgment  before  the  jue- 
tice,  in  favor  of  the  plaintiff,  whereupon  Simamon  appealed 
to  the  district  court.  On  the  trial  in  the  district  court, 
Sinnamon  offered  in  evidence  a  receipt  dated  March  Tthj 
1854,  which  date  was  after  the  suit  was  commenced^  but 
before  the  trial  before  the  justice,  and  had  been  offered  in 
eYidcncc  before  the  justice.  The  receipt  was  as  follows: 
**RecQived  fifteen  dollars,  in  full  for  all  debts,  dues  and 
demands,  and  costs,  up  to  this  date  from  Tliomaa  Sinna- 
mon,   Witness,  Wallace  Milline.     Thomas  Mkliuhm{N," 

The  plaintiff  objected  to  giving  the  receipt  in  evidence^ 
and  the  court  sustained  the  objection,  and  ruled  that  the 
receipt  should  not  be  given  in  evidence;  defendant 
excepted.  The  defendant  then  called  a  competent  witness 
and  asted  him  "how  much  defendant  had  paid  Mel- 
bournT'  This  was  objected  to,  and  the  objection  sustained. 
Errors  are  now  assigned  against  the  decisions  of  the  court 
below,  in   excluding  the  receipt  and  the  evidence  of  the 
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intno8B.  Tlie  docket  of  the  j  ustice  does  not  specify  the  state 
of  the  pleadings. 

Tlu8  court  has  decided  that  payment  may  be  given  in 
evidence,  in  actions  npon  contract,  under  the  general  denial 
of  indebtedness.  Under  §  2284  of  the  Code,  the  pleadinga 
"may  be  written  or  oral."  Where  they  are  oral,  tlie  jus* 
ties  IB  directed  to  write  them  down  in  his  docket.  It  is 
impossible  to  look  over  this  record  without  being  satisfied 
that  tl^e  defendant  below  resisted  the  plaintiff's  demand  at 
every  stage  of  the  proceeding ;  and  we  cannot  resist  the 
conviction,  that  the  case  was  tried  before  the  justice  upon 
the  merits  as  presented  by  the  denial  on  the  part  of  the 
defendant  of  the  plaintiff's  right  to  recover.  The  Code 
18  directory  to  the  justice  to  reduce  the  pleadings  to  writing 
when  they  are  oral,  audit  ought  not  to  prejudice  the  parUos, 
if  he  does  not  do  so.  When  there  has  been  a  trial  of  the 
cause  before  the  justice,  a  general  denial  of  indebtedoeBS 
will  be  presumed,  in  the  absence  of  anything  to  the  con- 
trary.   Some  charity  is  due  to  these  tribunals. 

It  is  contended  that  a  minor,  after  suit  is  brought,  hm 
no  right  to  settle  the  cause  of  action.  This  point  was  not 
uecossarily  before  the  court  below.  The  receipt  would 
tend  to  prove  that  the  plaintiff  had  received  fifteen  dollars, 
and  justice  required  that  he  should  not  again  collect  the 
same  sum.  If  the  minor  was  paid,  the  law  was  satisfied, 
and  Sinnamon  should  be  allowed  for  the  payment.  Code> 
§1490;  3  Hill,  149. 

Wc  ihink  that  the  receipt  was  improperly  rejected,  and 
that  evidence  of  payment  was  improperly  excluded  by  the 
court  below. 

Judgment  revei^ed. 

M.  B.  Hmd^shot^^  for  appellant. 
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Whitoomb  V,  Hollow  AT. 

Tfic  ri^glnet  of  a  justiee  to  make  his  returns  to  the  district  court,  at  looift  df  r 
tUj^  b^re  the  next  teriu,  is  not  good  ground  for  dismissing  the  apfical. 

Appeal  from  Mills  District  Court 

Opinion  by  Grbens,  J.  N.  N.  HoUoway  reco%*erod 
jadgment  in  an  action  of  replevin  before  a  jufitice  of  tlio 
peace.  Defendant  appealed.  In  the  district  court, 
plaintiff  moved  to  disraiBs  the  appeal,  on  the  gronnil  that 
the  justice  had  neglected  to  raak^  his  return  to  that  court, 
ftt  least  five  days  before  the  term,  as  directed  by  theOndc^ 
§  2340.    Motion  granted. 

Tiiis  decision  is  erroneous.  The  appeal  appears  to  have 
been  regularly  taken  more  than  ten  days  before  the  term 
of  the  district  court,  and  it  was  the  duty  of  the  justice  to 
make  his  return  at  least  five  days  before  that  term,  but  bifl 
neglect  to  do  so  could  not  destroy  the  plaintifPs  righta 
imder  the  appeal.  It  might  justify  a  continuance  of  the 
cauge,  but  it  could  not  authorize  the  court  to  dismiss  tbo 
the  appeal. 

The  appellant  had  performed  the  requirements  ui'  the 
Code  in  perfecting  his  appeal,  and  cannot  be  deprived  of 
that  ri  ght  by  the  laches  of  the  justice  in  making  his  rchims 
to  the  district  court. 

The  judgment  of  the  court  below,  is  therefore  revciBed, 
with  directions  to  entertain  the  appeal  and  to  grant  a  trial 
denovo. 

Judgment  reversed. 

Wm^  Perm  OlarJce^  for  appellant. 

-ff  i?.  Solomon^  for  appellee. 
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DkAN   V,  MOBBIB. 

Purchasors  at  judicial  Hales  muHt  take  notice  of  the  titles  for  whld)  Uie^ 

bid. 
A  purcliaser  cannot  avoid  hia  bid  at  a  sheriffg  Bale,   by  showing  ft  defoctif* 

title  in  the  judgment  debtor. 
Fraud  not  sufficiently  charged,  by  averring  that  the  coroner  and  aUorncj 

know  tliat  the  title  of  the  land  sold  on  execution  by  the  coroner  won  ddJec- 

tive. 

Appeal  from  Van  Bur  en  Dist?*ict  CourL 
Opinion  by  Hall,  J.     Morris  as  coroner  of  Van  Buren 
county,  bad  several  executions  in  his  hands  In  favor  of 
divers  parties,  against  Morlow  the  sheriff.    The  executroas 
were  issued  upon  judgments  in  Van  Buren  distriut  court 
The  executions  had  been  levied  upon  several  tracts  of  land, 
amongst  them  was  the  north-east   quarter  of  north-west 
quarter  of  section  twenty-five,  township  sixtj-nine,  range 
ten.     After  advertising,  the  property  was  offered  at  public 
-sale,  when  Dean  bid  for  said  tract  of  land,  the  euiii  of  one 
hundred  dollars,  and  the  same  was  struck  of  to  him  by  the 
coroner,  Morris.    Dean  ascertained  that  Morlow,  had  con- 
•»  veyed  this  land  t^  one  Lusk,  before  the  date  of  the  judg- 
ment, by  deed  of  general  warranty  ;  that  Lusk  had  filed  his 
deed  for   record  and  had  the  regular  indorsements  and 
certificate  from  the  recorder,  but  the  recorder  had  mis- 
described  the  land  on  the  record   in  recording  the  deed. 
Thereupon  he  refused  to  pay  the  sum  bid,  and  sots  up  those 
facts  ;  and ;  charges,  that  the  coroner  and  the  judgment 
creditors  of  Morlow,  and  their  attorney,  had  full  notice  of 
the  sale  of  the  land  by  Morlow  to  Lusk,  and  the  mistake 
of  the  recorder  in  recording  the  deed,  and  charirep,  that  the 
evy  and  sale  of  the  land  as  Morlow's  "  was  a  fraud  upon 
b  idders  at  said  sale,"  and  that  he  has  received  no  considera- 
tion  for  said  sum  of  money,  and  that  he  has  received  no  car 
ificate  of  purchase  or  deed.    The  plaintifl  below  demurred 
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to  tlie  answer,  upon  which  there  was  a  judgment  for  the 
plainti&j  for  the  one  hundred  dollars  and  costs. 

The  doctrine  is  well  settled,  that  purchasers  at  judicial 
sales  must  take  notice  of  the  title  for  which  they  bid.  Coveat 
emptor.''^  Let  the  purchaser  beware,  is  a  legal  maxim, 
flud  a  note  of  universal  warning  to  all  who  deal  with 
auclioneer  officers  of  the  law.  These  officers  do. not  profess 
to  huYc  a  knowledge  of  the  title  of  property  they  offer  for 
Bale.  They  give  no  warranty,  nor  profess  to  sell  any  inter- 
est beyond  that  of  the  judgment  debtor.  A  purchaser  can- 
not avoid  his  bid,  or  excuse  himself  from  paying  the  amount 
by  showing  a  defective  title  in  the  judgment  debtor. 
4  McLean,  R,  607;  3  Scam.,  .502;  4  Scam.,  486;  1  Oilman, 
220  ;  8  Elackf.,  432  ;  2  Carter,  Inda.,  526. 

The  allegations  in  the  answer  that  the  facts  of  levying 
on  land  and  offering  it  for  sale,  that  the  coroner  and  attor- 
ney of  judgment  creditors  knew  Morlow  had  no  title  to  the 
land,  '"was  a  fraud  upon  bidders  at  the  sale,"  is  not  a 
sufficiently  distinctive  charge,  and  allegation  of  fraud  so  as 
to  present  that  issue  ;  and  even  if  that  defense  had  been  fully 
presented,  there  is  some  doubt  whether  a  court  of  law 
would  entertain  the  issue  in  that  shape.  Without  giving 
any  intimation  on  this  point,  we  cannot  but  think  that  a  court 
of  equity,  would  be  the  most  appropriate  ybrwm. 

Judgment  affirmed. 


C.  C.  Nourse^  for  appellant. 
*21 
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PoBi'EB  et  al,  v.  Wilson. 

Where  »  petiUon,  founded  upon  an  attachment  bond,  avern  that  "  the  altaeJi- 
inent  was  wrongfully  and  wilfnllj  sued  out  by  thed^^fotidAiit}  when  in 
truth  and  in  fact  the  plaintiff  was  not  indebted  to  them  In  anj  amount 
4     whatever,"  it  is  sufficient  without  any  averment  as  to  Wlicf. 

In  an  action  upon  an  attachment  bond,  where  the  plaintiff  heeks  tu  r«cover 
on  the  gfround  that  he  was  not  indebted  to  the  attachment  plaiiitlfft  th# 
petition  need  not  give  the  substance  of  the  affidavit 

Appeal  from  Louisa  District  Court 
Opinion  hy  Greene,  J.  Action  on  an  attachment  boncL 
The  petition  avers  that  the  attachment  was  wrongfully  and 
wilfully  sued  out  by  the  defendants,  Porter  and  Lncas^ 
and  that  the  plaintiff  was  not  indebted  to  them.  The 
defendants  demurred  to  the  petition,  and  for  cause* 
allege  :  1.  That  the  petition  does  not  state  tliat  the 
defendant  had  not  sufficient  cause  for  believing  that  the 
facts  stated  in  the  affidavit  for  the  attachment  were  true, 
%  That  the  affidavit  or  the  substance  of  it  is  not  stated  in 
the  petition.  The  demurrer  was  overruledj  and  judgment 
rendered  against  defendants. 

1.  In  support  of  the  first  cause  of  demurrer,  appellante 
refer  us  to  the  case  of  Winchester  v.  CoXj  ^*^  but  we  tliink 
that  case  has  no  analogy  to  the  present.  In  that  case  the 
attachment  was  claimed  to  be  wrongful  upon  tlic  averment : 
"  That  the  plaintiffs  were  not  about  to  dispose  of  or  remove 
their  property,  without  leaving  sufficient  in  tlio  state  to 
pay  their  debts,  with  intent  to  defraud  their  cred- 
itors." It  was  held  that  this  averment  might  be  true, 
and  still  the  attachment  not  be  wrongful^  if  they 
had  given  sufficient  cause  for  believing  that  Ihi^y  were 
thus  disposing  of  their  property ;  and  that  the  petition 
should  have  presented   the  true  issue :  "  T!mt  there  was 

(a)  AnU  131. 
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not  fiuiBcJant  canse  for  believing  the  fact."  This  petition 
preeente  an  entirely  different  issue.  It  claims  that  the 
attaohmeDt  was  wrongful^  because  the  plaintiff  was  not 
indebted  to  the  defendants  in  any  sum  whatever,  when  they 
swore  out  the  attachment  against  him.  If  there  was  no 
indebtedni^ss,  it  follows  that  tliere  was  no  ground  for  an 
action  J  and  a  fortiori  none  for  the  auxiliary  process  of 
attachment.  This  averment  of  no  indebtedness,  strikes  at 
the  very  foundation,  and  charges  the  entire  proceedingg 
m  being  not  only  wrong  but  oppressive. 

An  Lodebtedness  is  a  reality.  It  is  not  a  matter  of  mere 
^eculaHon  or  inference,  of  supposition  or  belief,  in  rela- 
tion to  the  motives  of  another.  It  is  an  absolute  verity, 
and  should  be  best  known  to  him  who  claims  it.  A 
plaintiff  J B  not  dependent  upon  mere  belief;  he  should 
know  that  the  defendant  is  indebted  to  him  before  he  is 
juBtified  in  attaching  his  property,  and  perhaps  thus  inflic- 
tingan  irreparable  injury.  Tlic  evidences  of  an  indebtedness 
are  coutruUed  by  the  creditor,  and  should  be  best  known 
to  him.  He  acts  upon  actual  knowledge,  not  belief.  A 
plaintiff  ehould  know  that  he  has  a  legal  demand  against 
the  defendant,  before  proceeding  against  him  by  attach- 
mentj  and  if  he  does  proceed  against  him  without  such  a 
demand,  he  cannot  avoid  placing  him  in  statu  q%u>^  by 
claiming  that  he  had  suflScient  cause  for  believing  that 
defendant  was  indebted  to  him.  A  party  should  never 
think  of  an  attachment  without  knowing  that  he  has  a 
good  cause  of  action.  If,  after  knowing  that,  he  has 
sufficient  reason  for  believing  that  his  debtor  is  acting  in 
reference  to  those  matters  in  the  manner  specified  by  the 
Code;  then,  and  only  then,  will  he  be  justified  in  that 
violent  process. 

In  Win<ih€steT  v.  Cox^  we  use  this  language :  "  If  the 
condact  and  reputation  of  the  debtor,  was  that  of  a 
reliable  and  solvent  business  man;  or  if  he  was  not 
legaily  indebted  to  the  plaintiffs  he  might  then  assume 
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that  the  attachment  was  wrongful,  and  recover  damages 
upon  the  bond." 

2.  in  this  case,  under  the  averment  of  "  no  indebtedness," 
we  can  see  no  reason  why  the  petition  should  give  even 
the  substance  of  the  affidavit.  The  action  is  not  found  upon 
the  affidavit,  and  as  the  petition  contains  a  statement  uf  the 
facts  constituting  the  cause  of  action,  and  explicitly  claims 
a  remedy  upon  the  bond,  we  cannot 'underetand  why  the 
affidavit  should  be  deemed  material.  In  a  case  like  the 
present,  it  is  not  necessary  that  the  petition  should  make 
any  averments  in  reference  to  the  affidavit;  and  we  con- 
clude that  the  court  below  did  not  err  in  overruling  tho 
demurrer. 

Judgment  affirmed. 

J.  Butler,  D,  C.  Cloud,  and  H,  O'Cmnor,  for  appel- 
lants. 


Starr  and  Phelps,  for  appellee. 
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Heichkw  V.  Hamilton. 

In  an  action  Tipori  &  contract,  in  which  the  defendant  Bold  land,  an  a  tavern 
stand,  talha  plalritilTi  tinder  the  express  stipulatiin,  as  an  inducement  to  the 
purchaser,  that  the  defendant  should  discontinue  tavern  keeping  at  his 
n»idi?nc(?  near  the  laiHJ  sold  ;  held,  that  such  contract  was  violated  by  occa- 
ptonnllj"  keeping  traveb^ra  for  pay  ;  that  the  defendant  could  not  bo  justified 
in  Ptitertaining  afiy  pail  of  the  traveling  public  for  compensation,  and  that 
the  plaintiff  need  not  prove  special  damages. 

Where  there  ba«  been  a  previous  recovery  on  the  same  contract,  the  plaintiff 
may  set  \]p  such  priviijusrecovciy,  by  way  of  o^toppel,  to  show  that  certain 
fttipuiationfi  in  the  ciMitract,  a«  conditionH  procc  lent  on  hla  part,  had  been 
complied  wilh.  unci  tho  defondant  was  < stopped  from  dcjiyint:  rdl  but  the 
VLib^np]4.'nt  hix'ach  and  damage. 

Appeal  froiit  Dubuque  Distrwt  Court. 
Opinion  bfj  Hall,  J.  Tliis  case  was  originally  com- 
menced before  a  justice  of  the  peace,  and  appealed  to  the 
diBtnct  c<tiirt.  TJio  suit  was  brought  upon  a  contract,  by 
which  the  defendant  sold  the  plaintiff  a  tract  of  land  for 
tlie  purpose  of  a  tavern  stand,  and  in  the  sale,  as  a  part 
consideration,  agrc^ed  that  as  soon  as  the  plaintiff  had 
erected  suitable  buildings,  and  was  prepared  to  keep 
tavcnj,  tliat  the  defendant,  who  had  previously  been 
engaged  in  tliat  business,  would  quit  the  business  in  favor 
of  plaintiff.  The  defendant  denied  the  contract ;  and  also, 
the  breach  of  contract;  and  also,  that  plaintiff  was  pre- 
pared to  entertain  the  traveling  public.  The  plaintiff 
interposed  to  defendant's  answer,  by  way  of  estoppel,  a 
judgment  in  plaintifTs  favor  against  the  defendant  in  the 
district  court  of  Dubuque  county,  in  a  suit  brouglit  upon 
the  game  contract/*^ 

Upon  the  trial  below,  the  court  instructed  the  jury 
'^  that  before  the  defendant  could  recover  he  must  prove 
special  damages  ;  that  having  declared  upon  a  special  con- 

(a)  Hfuhet^  v.  mmilion,  3  G.  Greene,  596. 
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tract,  the  plaintiff  must  prove  the  spocial  contract  as  set 
forth  ;  that  before  the  plaintiff  could  recover^  the  plaintiff 
mufit  prove  that  the  defendant  kept  a  tavern  ;  and  that  aeea- 
sionally  keeping  travelers  for  pay  dooa  not  constitute  tavern 
keeping ;  tliat  if  the  jury  believed  that  tliere  waa  any  con- 
tract, and  that  such  contract  was  tliat  defendant  elionld 
qiidt  tavern  keeping  when  plaintiff  was  prepared  to  keep 
tavern,  the  plaintiff  must  prove  that  he  was  prepared  to 
keep  tavern  before  he  can  recover  damages  for  defendant's 
tavern  keeping."  The  plaintiff  below  took  exceptions  to 
these  instructions  to  the  jury,  and  aasign  their  errons 
thereon. 

In  the  instructions  given  by  the  court,  the  idea  is  clearly 
advanced  to  the  jury,  that,  to  constitute  a  breach  of  the 
contract,  nothing  short  of  the  defendant't*  lioMiag  lumBelf 
out  to  the  world  as  a  tavern  keeper,  aud  making  a  regular 
and  notorious  business  of  keeping  tavem,  would  be  suffi- 
cient to  constitute  a  breach.  In  this  the  court  went  too 
far.  There  certainly  can  be  a  point  where  the  contract 
would  be  broken,  short  of  an  open  and  shainelea^  public 
breach  and  defiance  of  his  clear  obligation.  There  was  a 
purpose  and  an  object  which  the  parties  had  in  view  when 
they  entered  into  the  contract,  and  the  defendant  waa 
bound  to  act  in  good  faith,  and  carry  out  that  object  and 
purpose.  To  entertain  a  friend  or  a  stranger,  who  could 
go  no  farther,  or  persons  whom  the  plaintiff  could  not 
accommodate  ;  to  exercise  all  the  benevolence  and  charity 
of  a  private  house-keeper,  would  be  no  breach  of  this  con- 
tract; but  he  cannot  evade  its  spirit  and  requirements  by 
evasive  restrictions  and  limitations  in  the  manner  that  he 
serves  and  entertains  the  traveling  public.  He  must  act  in 
good  faith ;  he  must  quit  the  business  ;  not  half  quit  and 
half  not. 

The  true  rule  is  one  that  common  honesty  will  instantly 
see,  define  and  apply.  Tlie  defendant  could  not  entertain 
any  part  of  the  traveling  public  for  the  mere  purpoee  of 
receiving  the  compensation  that  he  might  receive,  without 
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Tiolfttin^this  contract.  He  must  have  been  influenced  by 
aorae  otlier  motive  than  mere  pay,  or  he  acted  in  bad  faith 
towards  the  plaintiflF. 

The  record  of  the  former  recovery  was  pleaded  by 
plaintiff,  by  way  of  estoppel,  and  had  the  eftect  upon  the 
record  to  estop  the  defendant  from  denying  every  fact  in 
issue  between  the  parties,  except  the  breach  of  the  con- 
tract, and  the  amount  of  damages.  The  plaintiff  had 
established  the  fact  that  he  was  prepared  to  keep  tavern 
on  the  Srst  trial,  or  he  could  not  have  recovered.  That  fact 
once  oetablished  is  presumed  to  continue  until  its  contrary 
ifl  Bhown.  The  instructions  of  the  court  that  the  plaintiff 
must  prove  that  he  was  prepared  to  keep  tavern,  was 
erroneous.  When  the  plaintiff  had  proved  a  breach  of 
the  contract,  he  was  entitled  to  at  least  nominal  damages, 
aad  it  was  not  required  of  him  to  prove  special  damages. 
In  cases  of  this  kind,  it  is  difficult  to  fix  upon  a  rule  by 
which  damages  can  be  satisfactorily  ascertained.  It  is  not 
ejected  that  a  plaintiff  can  prove  a  precise  sum  abstracted 
from  ht^  profits  by  a  violation  on  the  part  of  a  defendant, 
but  the  jury  should  be  careful  to  find  sufficient  damages 
to  admonish  the  defendant  that,  ^'honesty  is  the  best 
policy." 

Judgment  reversed. 

Smithy  Mc^nlay  and  Poor^  for  appellant. 

Clark  and  BisseU,  for  appellee. 
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Abbott  v.  Whipple. 

Where  a  party  seeks  to  recover  damages  for  the  wrongful  suing  out  of  an 
attachment,  his  action  should  be  founded  on  the  attachment  bond. 

Where  a  petition  is  founded  upon  an  attachment  bond,  the  allegation  ih*t 
**  the  attachment  was  wrongfully  sued  out  with  wilful  wrongfulness,"  need 
not  be  accompanied  with  the  averment  that  the  defendant  had  no  sufficient 
reason  to  believe  the  facts  in  tlie  attachment  affidavit  to  be  tru<?. 

Appeal  from  Louisa  District  Court, 
Oinnion  hy  Greene,  J.  The  original  petition  filed  in 
this  ease  by  Edward  C.  Whipple,  against  Charles  H.  Abbott, 
claimed  to  recover  damages  to  the  amount  of  $1000,  for 
suing  out  with  wilful  wrongfulness,  a  writ  of  attachment 
against  said  Whipple.  The  petition  made  no  reference  to 
the  attachment  bond,  and  claimed  the  damages  as  an  item 
of  account.  An  amended  petition  was  filed,  which  averred 
that  an  attachment  bond  had  been  filed  before  the  attach- 
ment was  sued  out,  and  "  that  the  attachment  was  wrong- 
fully sued  out  with  wailful  wrongfulness."  To  this  amended 
petition  a  demurrer  was  filed,  setting  forth  as  special  cause 
the  following: 

1.  The  suit  is  not,  as.  it  should  be,  brought  on  the  attach- 
ment bond. 

2.  The  said  plaintifi*,  does  not  aver  in  his  petitiouj  that 
the  defendant  had  not  good  reason  to  believe  the  facts  in 
the  attachment  affidavit  to  be  true. 

The  demurrer  was  overruled  by  the  court,  and  that  ruling 
is  assigned  as  error.  The  amended  petition  has  a  copy  of 
the  bond  annexed,  but  it  does  not  in  any  way  claim  to 
recover  upon  the  bond.  It  merely  alleges  that  a  bond  was 
filed  and  gives  the  names  of  the  obligors  ;  and  yet  it  declares 
no  cause  of  action  against  them  upon  the  conditions  of  the 
bond.  This  right  of  action  for  damages  resulting  from  a 
wrongful  suing  out  of  an  attachment,  is  authorized  by  the 
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Code,  §  §  1853)  1854.  Bat  these  sections  require  a  bond 
and  Bocurity  from  the  plaintiff,  to  be  approved  by  the  clerk, 
for  the  nse  of  the  defendant,  conditioned  that  the  plaintiff  will 
pay  all  damages  which  the  defendant  may  sustain  by  reason 
of  the  wrongful  suing  out  of  the  attachment  This  gives 
the  injured  party  a  plain  and  adequate  remedy,  ''  in  an 
action  on  such  bond."  §  1854,  *^nor  need  he  wait  until  the 
principal  suit  is  determined  before  he  brings  suit  on  the 
bond."  As  the  petition  in  this  case  does  not  claim  to 
be  founded  on  the  bond,  and  is  not  .against  the  obligors,  it 
cannot  be  regarded  as  a  suit  on  the  bond,  and  consequently 
doe§  not  come  within  the  two  sections  of  the  Code  to  which 
we  have  referred.  It  does  not  therefore  contain  a  statement 
of  facts  constituting  a  cause  of  action.  Upon  this  point 
then,  we  think  the  demurrer  should  have  been  sustained. 

2.  The  second  cause  of  demurrer  is,  we  think,  without 
foundation,  under  the  amended  petition,  but  it  would  have 
been  good  against  the  original  petition  which  merely 
denied  the  facts  in  the  affidavit,  upon  which  the  attachment 
was  authorized,  without  averring  that  the  defendant  had  not 
sufficient  reason  to  believe  those  facts,  as  required  in 
Winchester  v.  Cox]  <*>  but  the  amended  petition  avoids  this 
difficulty.  It  charges  directly,  though  in  general  terms, 
that  the  attachment  was  wrongfully  sued  out,  and  seeks  to 
recover  exemplary  damages,  by  avouching  that  it  was  sued 
out  with  wilful  wrongfulness.  True,  the  statement  of  facts 
is  not  very  specific,  but  if  this  statement  was  made  in  a  petition 
founded  upon  the  bond,  with  the  bond  annexed  as  a  part  of 
the  petition,  it  would  be  good,  because  it  is  in  the  language 
of  the  Code,  and  founded  upon  a  written  instrument. 
Although  the  allegations  are  broad,  still  they  **  convey  a 
certainty  of  meaning,"  they  show  a  "  substantial  cause  of 
action,"  if  that  action  had  been  founded  upon  the  bond  ; 
and  they  tender  an  issue  of  facts  that  may  be  specifically 

(a)afi<0, 131. 
Vol.  IV. 2S. 
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admitted  or  denied  by  the  aoswer.  If  denied,  the  onlj 
questions  to  be  determined  by  the  jury,  are :  1.  Was  the 
attachment  wrongfully  sued  out?  2.  Was  the  attachment 
sued  out,  wilfully  wrong? 

Under  such  an  issue,  it  is  true  the  plaintiff  would  not  bo 
confined  to  any  specific  part  of  the  proceeding©,  to  show 
the  wrongful  act,  and  still  it  is  such  as  the  conditions  of  lhc» 
bond  contemplate,  and  it  is  authorized  by  the  Code. 

Judgment  revoraed* 

J.  Scott  Hichman^  R.  O'Connor^  and  D.  C  Cloudy  for 
Appellant 


J.  ButUr^  for  appellee. 


Thompson  etalv.  Gampbsii.. 

Where  prooeedinga  come  before  the  diBtrict  coari  bj  change  of  Tfmuo,  with 
no  other  record  or  papeiB  Uuui  the  petition  and  order  for  the  ch&ug«  ot 
▼enue,  the  saJt  maj  be  diamiaMd. 

■ 

Appeal  from  Jefferson  District  Court. 
Opinion  ly  Hall,  J.  On  the  15th  day  of  March,  1854, 
there  was  filed  in  the  office  of  the  clerk  of  the  district  court^ 
of  Jefferson  county,  a  petition  for  a  ehange  of  venue  in 
the  above  cause,  with  an  order  from  the  judge  of  the  fifth 
judicial  district,  directing  and  ordering  such  change.  These 
papers  were  regularly  certified  and  transmitted  to  Jeflerson 
county,  by  the  clerk  of  the  district  court  of  Marion  county; 
No  other  papers  accompanied  the  petition,  and  order  for 
the  change  of  venue.  These  papers  were  filed  by  the 
lerk  of  Jefferson  county,  and  the  case   was  docketed  for 
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the  March  term.  At  the  March  terra,  the  conrt  dismissed 
the  m\t  fur  want  of  jurisdiction.  The  plaintiff  appealed  to 
this  cotirt 

Wo  cannot  see  what  other  order  the  district  court  could 
have  made,  By  the  neglect  of  somebody,  there  was  no 
can&e  for  that  court  to  try,  and  no  question  to  adjudicate 
except  whether  the  case  should  remain  on  the  docket  as  a 
matter  of  form.  We  cannot  inquire  into  the  proceedings, 
had  in  Marion  county,  only  as  they  ha7e  been  certified  to 
Jefferson  county,  but  if  the  plaintiff  has  been  injured  by 
the  neglect  of  any  of  the  officers,  he  has  his  remedy  against 
them. 

Judgment  affirmed. 

J.  K  Jfeal^  for  appellants. 

CharU^  NeguSy  for  appellee. 
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PiNKNEY    V.    PiNKNKY. 

Where  a  petition,  filed  by  the  husband,  alleges  as  cause  for  diTorce,  "  that  she 
has  wilfully  absented  herself  from  her  home  with  the  petitioner  &>r  tho 
space  of  three  years/'  it  is  fatally  defective,  unless  it  also  alleges  that  sha 
absented  herself  "  without  sufficient  cause." 

la  a  petition  for  divorce  it  is  not  sufficient  to  allege, "  that  he  and  hia  iqud 
wife  cannot  live  in  peac«  and  happiness  together,  and  that  their  weilCifs 
requii^es  a  separation."  The  petition  should  allege  facts  and  circum^tjLDcea 
that  would  render  the  above  conclusion  "fully  apparent."     Code,  ^  1482. 

A  petition  f<»r  divorce  should  distinctly  state  the  facts  constituting  tlif  v^nm 
and  should  show  prima  facie  that  the  complainant  is  the  injured  party 
before  a  divorce  in  dc*oreed  by  default. 

A  decree  of  divorco  cannot  b^*  juslifijd  unless  the  evidence  tcmJs  to  shim  Umt 
the  Rcparatio!)  roliod  upon  was  wilful,  and  tlmt  tlio  complainant  wan  not 
instrumental  in  procuring  it ;  or  unless  tho  evidence  will  justify  the  con- 
clusion that  the  peace,  happiness  and  welfiu-e  of  the  parties  require  it,  and 
that  the  complainant  is  the  injured  party. 

A  notice  by  publication  not  valid,  unless  ordered  by  the  court,  after  the  orig- 
inal notice  was  returned.  *•  not  found,"  to  the  court,  at  the  appearance  day 
therein  designated. 

An  affidavit  or  proof  that  a  notice  and  petition  were  directed  through  the 
post  office,  as  required  by  the  Code,  should  show  that  the  post  office  to 
which  they  were  mailed  was  the  usual  residence  of  the  dofcndanl,  and 
that  they  were  mailed  in  sufficient  time  before  the  appearance  term. 

A  judgment  by  default  should  not  be  rendered  against  a  party  notperranaUj 
served,  until  the  court  is  satisfied  that  every  requirement  of  the  Code,  iti 
reference  to  the  notice,  has  been  performed. 

Appeal  frojn  Ilcnry  District  Court. 
Opmion  hy  Greene,  J.    Theadore  A.  Pinkney,  filed  hia 
petition  in  the  district  court  of  Ilenry  county  for  a  divorce 
from  his  wife  Sybil  M.  Plnkney,  alleging  two  causes  : 

1.  "That  she  has  wilfully  absented  herself  from  her  home 
with  your  petitioner,  for  the  space  of  three  yeai*8." 

2.  "  That  he  and  his  said  wife  cannot  live  in  peace  and 
happiness  together,  and  that  their  welfare  requires  a  sepa- 
ration." 

The  wife  being  a  resident  of  Florida,  notice  of  the  petition 
was  given  by  publication  in  the  Iowa  Tru^  Dtmocrot,     la 
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Btx  weeks  after  the  petition  was  filed,  a  decree  was  rendered 
dissolving  the  marriage  contract  on  the  deposition  of  a 
Bjnglo  witness,  Isaac  Pinknej,  who  testified  : 

1.  '^They  have  been  living  separate  and  apart  from  each 
athcr  for  the  space  of  two  yeai-s  and  npwards." 

S.  "  From  my  knowledge  of  the  circumstances  attending 
the  separation  of  the  parties,  I  am  satisfied  that  they  cannot 
again  live  together  as  man  and  wife,  and  that  their  separa* 
tion  is  desirable.'* 

Several  objections  are  urged  to  the  proceedings  below, 
which  may  be  considered  under  three  heads.  1.  I0  tho 
petition  good?  2.  Is  the  evidence  adequate?  3.  Was  the 
notice  sufficient? 

1.  As  to  the  petition.  The  first  cause  of  divorce  stated 
in  the  petition  does  not  aver  that  she  absented  herself 
"  without  sufficient  cause.^  This  omission  is  fatal.  Under 
tLe  fourth  cause  given  in  the  Code,  §  1482,  it  is  necessary 
for  the  husband,  seeking  a  divorce,  to  show  that  he  has  not 
only  been  wilfully  deserted  by  his  wife,  but  also  that  she 
has  absented  herself  *'  without  a  reasonahU  caused  for  the 
space  of  one  year.  There  may  have  been  good  caiise  for 
the  wilful  desertion  and  continued  absence.  The  husband 
himself  may  have  been  unfaithful  and  false.  He  may  have 
refused  to  his  wife,  the  comforts  of  a  home,  and  the  neces- 
Baries  of  life.  He  may  by  the  severity  of  his  conduct,  and 
by  continued  acts  of  flagrant  infidelity,  have  rendered  that 
home  intolerable  to  his  wife,  and  have  rendered  her  absence 
necessary,  or  at  least  reasonable.  This  averment  does  not 
show  a  prima  faeie  case  for  divorce,  and  We  think  the 
plaintiff  equally  unfortunate  in  alleging  his  second  ground, 

Onr  Code,  §  1482,  provides  for  an  eighth,  cause  of  divorce. 
"When  it  shall  be  made  fnlly  apparent,  that  the  parties 
cannot  live  in  peace  and  happiness  together,  and  that  their 
welfare  requires  a  separation."  There  are  no  facts  or  cir- 
enmstaneeB  stated  in  the  petition,  that  can  render  the  above 
concln^ion,  **  folly  apparent,"  and  applicable  to  the  present 
parties.    There  is  no  averment  of  act,  conduct,  or  disposi- 
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tion  of  the  wife,  lo  justify  the  inference  that  the  parties 
cannot  live  in  peace  and  happiness  together,  or  that  their 
welfare  requires  a  separation. 

A  party  seeking  a  divorce,  under  this  head,  should  state 
something  more  than  the  conclnsion  sought.  He  should 
allege  his  foundation,  make  out  his  case,  state  facts  and 
reasons  sufficient  to  make  the  conclusion  "/t^Ky  apparent" 
to  the  court,  that  the  peace,  happiness  and  welfara  of  tJie 
parties  render  it  necessary  to  sever  the  bonds  of  matri- 
mony. 

The  petition  should  not  only  distinctly  state  the  facts, 
constituting  the  cause  of  divorce,  but  it  should  also  show^ 
prima  facie^  that  complainant  is  the  injured  party,  in  order 
to  admit  proof  of  these  essential  facts  before  the  court 
should  decree  a  divorce  by  default. 

A  law  so  unusual,  so  relaxing  in  its  influence  upon  tbo 
sacred  obligations  of  marital  contracts,  should  not  be 
loosely  administered,  nor  should  the  petition  under  it,  ba 
bolstered  up  by  latltndinarian  intendment  As  thepelitioa 
does  not  contain  averments  of  facts  necessary  to  be  ]}roved* 
it  should  have  been  dismissed. 

2.  As  to  the  evidence.  There  is  but  one  deposition  in 
the  case  as  already  stated.  Defective  as  are  the  averments 
in  the  petition,  the  evidence  is  still  more  so.  It  does  not 
show  that  the  separation  was  wilful,  nor  that  complainant^ 
was  not  instrumental  in  procuring  it.  !Nor  does  it  estab- 
lish any  fact  or  reason  to  justify  the  conclusion,  that  the 
peace,  happiness,  and  welfare  of  the  parties  required  & 
divorce  ;  nor  show  that  complainant  is  the  injured  party. 

3.  The  original  notice,  it  appears,  was  issued,  and  was 
returned  nonest  inventus^  and  was  inserted  for  publication  on 
the  4th  day  of  January,  1854,  and  that  at  the  ensuing  March 
term  of  court,  a  decree  was  rendered  against  defendant.  It 
is  objected  that  this  precipitate  method  of  giving  notice  by 
publication,  is  not  authorized.  The  Code,§  1725,  provides 
that  upon  a  return  of  "  not  found,"  service  may  be  made  by 
publication  in  some  newspaper,  &c.    The  Code  does  not 
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define  to  wkom^  or  when^  the  return  of  original  notice  shall 
bo  made,  before  service  by  publication  can  be  made.  Bat 
TTe  think,  in  contemplation  of  law,  that  the  return  should 
be  made  to  the  court,  and  not  to  the  clerk,  and  that  it  should 
not  be  returned  till  tne  first  day  of  the  term  at  which  the 
defendant  is  required  to  plead.  We  say  the  writ  should  be 
returned  to  the  court,  because,  in  pursuance  of  law,  all  pro 
cess  should  be  returned  to  the  court  whence  it  issued,  in 
order  to  confer  jurisdiction  over  the  party.  The  object  of 
the  process  is  to  bring  the  party  into  courts  and  not  before 
the  clerk,  and  when  such  process  or  notice  is  duly  served 
and  returned,  the  defendant  is  held  to  be  in  court  at  the 
appearance  term,  and  may  be  proceeded  against,  accor- 
dingly. But  if  not  found,  £Ee  court  may  order  an  alias^  or 
even  a  pluries  writ  or  notice  to  be  issued.  If  satisfied  that 
due  diligence  had  not  been  used  by  the  said  officer,  or  if 
eatisfied  that  another  effort  might  secure  personal  service, 
the  court  might,  with  propriety,  order  an  alias  to  be  issued, 
before  directing  service  by  news-paper  publication.  There 
is  nothing  in  the  Code  to  prevent  this  rule  of  practice.  It 
is  a  discretionary  power  that  may  be  judiciously  exercised 
to  secure  personal  service  if  possible,  and  to  avoid  rash  anp 
frautlulent  action  against  a  party  not  thus  served. 

"We  conclude  then,  that  as  the  Code  does  not  designate 
to  whom,  or  when,  notice  is  returnable,  the  common  law 
mle  should  obtain  that  the  notice  should  be  returned  to 
the  court,  at  the  appearance  day  tlierein  designated,  and 
thereupon  the  court  may,  if  satisfied  by  the  return,  that  the 
defendant,  after  reasonable  diligence  could  not  be  found, 
order  service  by  publication.  The  clerk  may  then  deter- 
mine the  newspaper,  in  which  the  notice  shall  be  pub- 
lished. 

But  there  is  another  serious  defect  in  the  proceedings  to 
bring  the  defendant  legally  into  court.  There  is  not  proof 
Bufficient  to  show  that  a  copy  of  the  petition  and  notice 
was  directed  through  the  post  office,  as  required  by  the 
Oode,  §  1826.    The  affidavit,  in  this  case,  does  not  prove 
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that  tlie  post  offiee  to  which  the  petitiom  and  notice  were 
mailed,  was  the  usual  residence  of  the  defendant,  nor  doea 
it  show  that  it  was  mailed  in  sufficient  time  for  her  appear* 
ance.  Judgment  by  default  should  not  be  rendered  against 
a  party  not  personally  served,  until  the  court  is  satUfied 
that  every  requirement  of  the  Code,  in  reference  to  the 
notice,  has  been  performed. 

Decree  reversed. 

Wm.  Penn  Clarke^  for  appellant. 


-♦♦#^ 


Thb  Statb  on  Rdation  &c,  v.  Bissell,  County  J%tdg€, 

[n  subinitting  to  the  Toters  of  a  county  a  proportion  to  have  the  couEitj' 
issue  bondti  for  stock  in  a  railroad  company,  the  form  of  the  vote  ia  suffi- 
ciently explicit  when  it  reads  :  '*  For  the  Lyons  Railroad/'  or  "Against  tha 
Lyons  Railroad." 

A  proclamation  directing  a  vote  of  the  people  for  or  against  issuing  iKinda  to 
a  railroad  company,  uuder  the  stipulation  that  they  should  be  issued  "  only 
in  the  event  of  said  railroad  being  constructed  and  running  cciitrally 
through  the  county ;  "  held,  that  the  vote  being  favorable  to  the  nijIro;id, 
the  county  judge  had  a  right  to  issue  the  bonds  on  being  made  satisfied 
that  said  road  wUl  be  built  ceotraUy  through  the  county.  Grt>^De,  J,^ 
wntra. 

Appeal  from  Cedar  District  Court 
Opinion  hy  Hall,  J.  The  petition  in  this  case  sets  forth 
that  on  the  first  day  of  March,  1853,  Bissell  as  county  judga 
of  Cedar  county,  made  an  order  submitting  to  the  legal 
voters  of  said  county,  the  question  whether  the  county 
would  aid  to  construct  a  railroad  to  run  through  the  county, 
by  subscribing  fifty  thousand  dollars  to  th^  capital  stock  of 
tj^e  Lyons,  Iowa  Central  Railroad  Company ;  said,  amounl 
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to  be  expended  only  in  the  event  of  eaid  railroad  being 
constructed,  and  tanning  centrally  through  the  county,  and 
only  to  be  applied  in  the  couRtrnction  of  the  same  within 
the  limits  of  the  county.  The  payment  to  be  provided  for 
by '  the  county  issuing  her  bonds  for  the  sum  of  fifty 
thousand  dollars,  payable  in  twenty  years  with  interest  at 
the  rate  of  six  per  cent  per  annum,  payable  semi-annually. 
The  principal  and  interest  of  the  same  to  be  liquidated  by 
an  annual  tax,  to  be  continued  from  year  to  year,  of  two 
and  one-half  mills  on  the  dollar,  of  county  valuation,  as 
shown  by  the  assessment  roll.  The  form  in  which  the 
question  was  to  be  taken  and  voted  for,  was  by  ballot ;  and 
which  was  to  be  printed  or  written,  by  those  who  voted  for 
the  proposition  :  "  For  the  Lyons  Railrod^  and  those 
who  voted  against  the  proposition :  ^  Aaginst  the  Lyons 
Railroad^  The  election  was  held  on  the  first  Monday  of 
April. 

On  the  first  Monday  of  May,  the  county  court  canvassed 
the  polls  given  in  the  county  for  and  against  the  proposi- 
tion, and  it  appeared  that  a  majority  of  all  the  votes  was 
cast  *'  for  the  Lyons  Railroad  ;"  the  result  was  duly  recorded 
by  the  court.  That  on  some  subsequent  day,  unknown  to 
the  relators,  but  which  the  relators  charge  to  have  been 
subsequent  to  the  day  when  the  tax  ^as  levied  by  the 
county  conrt  to  pay  the  interest  on  the  bonds  issued.  The 
county  judge  made  an  entry  on  the  records  of  the  county 
court  to  the  effect,  ^^  that,  on  its  being  made  satisfactorily  to 
appear  to  the  county  jndge,  that  said  railroad  will  be 
constructed  centrally  through  Cedar  county,  and  thatthesaid 
county  subscribe  fifty  thousand  dollars  to  the  capital  stock 
of  said  railroad  company,  and  that  the  same  be  paid  for 
by  the  county  issuing  fifty  bonds  of  one  thousai\jd  dollars 
«aeh,  with  interest  at  the  rate  of  six  per  cent,  per  annum, 
payable  semi-annually  with  coupons  attached  ;  said  bonds 
to  be  payable  in  twenty  yearo,  and  that  in  accordance  with 
the  decision  of  the  proposition  aforesaid,  that  the  principal 
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and  interest  of  said  bonds,  ba  paid  by  an  annual  tax  of 
two  and  one-half  mills  on  the  dollar  of  the  county  valua- 
tion, as  shown  by  the  assessment ;  to  continue  from  y^ar  to 
year  until  the  whole  of  the  principal  and  interest  of  said 
bond  are  paid,  and  it  is  further  considered  that  the  county 
judge  make  arrangements  to  secure  the  expenditure  of  the 
means  raised  by  the  sale  of  said  bonds  within  the  limits 
of  Cedar  county,  all  of  which  is  in  accordance  with  the 
proposition  decided  by  the  vote  aforesaid." 

That,  on  the  second  day  of  August,  1853,  the  county 
court  levied  a  tax  of  one  and  one-half  cents  on  the  dollart 
of  the  county  assessment  roll  of  said  county,  for  the  pay- 
ment of  the  bonds  issued  on  account  of  the  Lyons,  Iowa 
Central  Railroad. 

That  said  county  judge  had  issued  the  bonds  of  tho 
county,  to  the  amount  of  twenty  thousand  dollars,  to  the 
Lyons,  Iowa  Central  Railroad  Company,  by  which  the 
county  is  caused  to  acknowledge  itself  indebted  to  eatd 
company,  in  the  sum  of  twenty  thousand  dollars,  payable 
at  the  Bank  of  the  Commonwealth,  in  the  city  of  New 
York,  on  the  first  day  of  June,  1873,  and  to  pay  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum,  on  the  first 
day  of  June  and  December,  in  each  year. 

That  eaid  judge  is  in  readiness,  and  about  to  issue  his 
warrants  to  the  county  treasury,  to  pay  said  interest  to 
become  due  on  said  bonds,  and  that  said  railroad  is  not 
yet  constructed.  The  petition  charges  the  issuing  of  tho 
bonds,  and  the  levying  of  the  tax  as  illegal,  and  the  acts  ot  the 
county  judge  in  the  premises  as  an  unlawful  exorcise  of  his 
said  office,  and  in  violation  of  law,  and  prays  for  a  prohr 
bition,  &c. 

The  aqswer  of  tlie  county  judge,  states  the  submission  of 
the  questions  to  tho  voters  of  the  county,  and  the  result 
substantially,  as  alleged  by  the  relators.  That  he  had  issued 
to  the  Lyons,  Iowa  Central  Railroad  Company,  the  sum  of 
twenty  thousand  dollars  in  the  bonds  of  the  county,  in  pay- 
ment of  the  stock  taken  in  said  company  by  the  couuty. 
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That  the  company  had  located  their  road  in  accordance 
\?ith  the  proposition  submitted  to  the  people,  and  at  the 
time  of  issuing  said  bonds  and  taking  the  stock  of 
Baid  company,  were  at  work  in  the  vicinity  of  Tipton,  in  said 
county,  and  were  doing  a  large  amount  of  work,  and  that 
the  work  was  in  accordance  with  the  proposition  adopted 
by  the  people.  That  the  company  were  constructing  a 
I'ailroad  centrally  through  said  county ;  and  that  the  com- 
pany have  done  more  than  twenty  thousand  dollars  worth 
of  work  in  said  county.  That  the  result  of  the  election  and 
Tote  taken  on  said  proposition,  was  duly  published  in 
accordance  with  law. 

To  this  answer,  the  relators  filed  their  demurrer,  on  the 
ground  that  the  answer  did  not  show  the  proceedings  to 
be  legal.  The  court  below  sustained  the  demurrer,  and 
rendered  a  judgment  for  the  petitioner,  restraining  the 
county  court  from  levying  the  tax,  and  exercising  the  power 
claimed.  The  sustaining  of  the  demurrer  by  the  court  below 
is  now  assigned  for  error. 

There  are  several  points,  made  by  the  relators,  which  it  ia 
not  necessary  to  consider.  We  shall  only  allude  to  thoso 
we  consider  material. 

1.  It  is  objected  that,  the  form  of  the  vote  or  ballot  was 
insufficient,  and  not  in  accordance  with  law."  The  form  of 
the  vote  or  ballot  adopted  by  the  judge,  was  made  to  have 
a  direct  relation  to  the  proposition  of  submission.  The 
proposition  is  clear  and  explicit,  and  no  voter  who  is  capa- 
ble of  understanding  anything,  could  be  deceived  or  led 
into  error  as  to  the  efiect  of  his  vote. 

2.  It  is  objected  that  the  entry  in  the  record  is  not  in 
accordance  with  the  proposition  submitted  to  the  people- 
The  latter  being  that  the  money  is  to  be  paid  only  in  the 
event  of  the  road  being  constructed.  The  former,  the 
entry  being  **  upoTi  its  being  made  satisfactorily  to  appear 
to  the  county  judge  that  the  road  is  to  be  built,"  &c. 

This  point,  as  urged  in  the  argument  at  bar,  is  wholly 
based  upon  the  supposed  meaning  of  the  language  of  the 
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proposition,  as  submitted  to  the  peoi>le.  *'  The  money  to  be 
paid  only  in  the  event  of  the  road  being  constructed  ceo* 
trally  through  Cedar  county."  It  was  contended  that  the 
county  judge  had  no  authority  to  apply  the  money  in  aid 
of  the  construction  of  the  road,  but  must  wait  till  it  wa3 
completed  through  the  county.  The  proposition  was, 
whether  the  county  would  aid  to  construct  a  railroad  to 
run  through  the  county,  &c.  The  money  to  be  paid  ooly 
in  the  event  of  the  road  being  constructed  centrally 
through  the  county.  To  aid  ih  constructing  the  road  after 
it  is  consti-ucted,  would  be  tautology  in  language  ;  to  say 
they  would  aid  in  building  the  road,  and  contend  that 
th^y  were  only  liable  after  the  road  was  built,  is  a  coii- 
tradiction  in  terms.  But  it  is  contended  that  the  subsequent 
clause,  which  says  "  the  money  to  he  paid  only  in  the  event 
of  the  road  being  cosntructed^^  ifec,  is  the  governing 
language ;  that  "  hevnq  contsructedy'^  means  fully  comple* 
ted.  Such  a  construction  will  defeat  the  evident  intention 
of  the  proposition.  It  would  injure  the  character  of  the 
judge  and  the  people  for  good  sense.  The  Code  does  no* 
authorize  the  raising  of  money  to  pay  for  a  road  already 
constructed  and  completed.  It  is  only  a  propoaition 
**  whether  the  county  will  construct  or  aid  to  construct "  a 
road,  &c.,  that  can  be  submitted :  not,  whether  thej  will 
contribute  money  to  a  road  already  built.  The  real  inten- 
tion is  clear,  and  that  must  govern. 

/  3.  It  was  contended  that  the  county  could  not  be  a  sub- 
flcriber  of  stock,  or  a  stockholder  in  a  railroad  corporation* 
This  point  was  not  urged,  and  the  same  question  having 
been  decided  at  the  December  term  of  this  court,  1853,  in 
the  case  of  the  Dubuque  and  Pacific  Rail  Road  Co^  t, 
Dulmque  county ^^''^  is  not  examined.  Tliis  decision  is  not 
intended  to  sanction  or  deny  the  legal  validity  of  that  decis- 
ion, but  to  leave  that  question  where  that  decision  has  left  it 

Judgment  reversed. 
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Dissenting  opinion  by  Gbeenk,  J.  I  cannot  agree  with 
the  majority  of  the  court  in  this  case.  The  citizens  of 
Cedar  county  were  called  npon  to  vote  for  or  against  the 
propositions  nnder  the  stipulations  and  restrictions  con- 
tained in  the  proclamation.  In  submitting  this  question 
to  the  people,  it  is  expressly  declared  that  tlie  amount  shall 
be  ^^  expended  only  in  the  event  of  said  railroad  bein-g 
constructed  and  nmning  centrally  through  the  courdy?^ 
Under  this  safeguard  and  explicit  condition,  a  majority  of 
the  voters  were  induced  to  favor  the  pro  position,' and  loan 
the  credit  of  their  county  to  aid  in  building  the  railroad  ; 
well  knowing  that  the  county  judge  had  no  authority  to 
issue  the  bonds  or  make  the  expenditure,  until  that  condi- 
tion was  complied  with.  Had  this  coiulition  been  omitted 
in  the  judge's  proposition,  it  is  more  than  probable  that  the 
vote  would  have  been  against  the  railroad.  It  is  conceded 
that  the  condition  must  have  been  performed  before  the 
county  judge  had  the  authority  to  give  up  any  of  the 
bonds  ;  that  the  authority  of  the  judge  to  act  in  the 
premises  depended  upon  the  vote;  and  that  a  strict  com- 
pliance with  the  conditions  stipulated  in  the  proclafnation, 
was  necessary  ;  and  still  it  is  concluded  by  the  majority 
that  the  issue  of  bonds  was  justified,  because  the  judge 
entered  upon  his  record,  "  that  being  made  satisfactorily  to 
appear  to  the  county  judge  that  said  railroad  wiU  be  con- 
structed through  Cedarconnty,"  &c.  Surely  there  is  great 
incongruity  in  this  reasoning. 

As  a  condition  precedent  to  the  issuing  of  the  bonds,  the 
people  in  their  vote  required  two  things.  Ist.  That  the 
road  should  be  in  a  certain  condition,  to  wit:  consiruGted. 
^^  ISaid  railroad  being  constructedy^^  is  not  equivocal.  It 
gives  no  chance  to  infer  a  railroad  in  the  future ;  an  is  to 
be,  or  will  be  railroad.  It  is  a  present  entity.  The  word, 
**  Jeiwy"  does  not  mean  "  will  J<3."  Tlie  one  is  present, 
the  other  future.  The  present  partic  pie  "  being^^ 
means  "  existing  in  a  certain  state." — Webster.  The  word 
**  completed,"  is   defined  by   tlie   same   lexicographer  as 
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"finished,  ended,  perfected,  fulfilled,  accomplislied**' 
2.  The  second  thing  required  is,  that  the  railroad  shall  bo 
^^  running  centrally  through  the  county P  \  might  go 
again  into  definitions,  if  Mr.  Webster  and  all  of  his  profca- 
Bion  had  not  been  overruled  by  the  majority  opinion  in 
this  case.  Dictionaries  and  grammars,  should  of  course, 
yield  to  judicial  authority.  Still  I  must  insist  tliat  a  rail- 
road cannot  be  running  through  a  connty,  unless  it  is  in 
esse.  A  "  will  be"  railroad — a  thing  in  posse — cannot  b^ 
"  running." 

The  vote  of  the  people  made  the  railroad  "  running  cen* 
trally  through  the  county,"  a  condition  precedent  to  the 
payment  of  the  bonds ;  but  the  county  judge  makes  the 
payment  of  the  bonds  a  condition  precedent  to  the  build- 
ing of  the  road.  And  still,  this  extraordinary  and  unwar- 
ranted assumption  of  power  is  bolstered  up  with  tlie 
avowal  that  the  vote  promised  aid  to  construct  the  road ; 
that  it  would  be  '*  tautology"  and  a  "  contradiction"  Co 
say  that  aid  would  be  rendered  after  the  work  is  comple. 
ted;  that  "  it  would  endanger  the  character  of  the  judge 
and  the  people  for  good  sense." 

Although  thus  pointedly  admonished  that  my  charac- 
acter  for  good  sense  is  endangered  by  entertaining  the 
views  thus  reprobated  by  my  learned  brethren,  I  must  etiH 
insist,  alarming  as  the  hazard  may  appear,  that  the  aid 
promised  in  this,  as  in  all  similar  cases,  was  conditional ; 
that  those  conditions,  as  clearly  shown  by  the  record,  had 
not  been  performed  ;  nor  will  any  sane  man  venture  the 
opinion  that  they  ever  will  be  performed  by  the  Lyoig 
Eailroad  Company. 

Again,  the  aid  promised,  was  the  credit  of  the  county, 
to  be  made  good  by  a  payment  in  bonds,  on  the  work 
"  being  completed,"  &c.  The  vote  gave  the  railroad  com- 
pany the  aid  of  that  credit^  by  promising  that  the  county 
should  pay  fifty  thousand  dollars  in  bonds,  as  soon  as  the 
work  was  performed.  Other  railroad  companies,  and  tlio 
business  world  generally,  regard  such  promises  to  pay  u 
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very  material  aid.    Why  then  should  this  aid  of  credit  bo 
regarded  as  contradictory  and  nonsensical  in  this  case  t 

Besides,  I  can  see  no  tautology,  contradiction,  or  want 
of  sense  in  the  old  maxim,  "  He  is  a  good  paymaster  who 
pays  when  the  work  is  done ;"  especially  when,  as  in  this 
case,  it  is  expressly  stipulated  ^^  that  the  amount  shall  be 
expended  only  in  the  event  of  said  railroad  being  con- 
Btructed,"  Until  that  condition  was  fully  performed,  I 
hold  that  the  county  judge  had  no  authority  to  issue  any 
of  the  bonds ;  that  those  issued  by  him  were  without  con- 
sideration and  in  direct  violation  of  the  popular  vote,  and 
therefore  should  not  be  considered  as  valid  at  law.  I  con- 
clude, then,  that  the  judgment  of  the  court  below  should 
be  afiSrmed. 

IT,  S.  TVi^AzH,  for  appellant 

,,  W>  0.  Woodward  and  W.  K  LeffingtoMy  for  appellee. 
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Tbustbes  of  thb  HnnsRs'  Bakk  of  Dubuqub  v.  Thoikas. 

This  triiRtees  of  the  Miner's  Bank  of  Dabnque,  appointed  ander  the  ael 
repealing  the  charter  of  that  Bank,  were  not  authorized  to  employ  an  attor- 
ney, to  be  paid  from  the  assets  of  the  Bank,  to  carrry  on  a  ^uo  toarranto 
•nit  against  the  officeni  of  the  Bank.  The  trastees  were  only  anthorlEad 
to  settle  the  affaii:s  of  the  Bank,  and  could  not  be  justified  in  paying  fiom 
its  assets,  an  attorney  for  doing  that  which  had  already  been  done  by  tha 
legiaislatnre  in  repealing  its  charter. 

Appeal  fro tn  Diibuq^ie  District  Court, 
Opinion  by  Hall,  J.  The  ^^Miners*  Baixk  of  Duhuque^^ 
was  incorporated  by  the  terrilorial  legislature,  and  had 
been  transacting  business  as  a  bank  for  several  years, 
when  on  the  21st  day  of  May,  184:5,  the  Ipgislative  assem- 
bly passed  an  act  repealing  die  charter,  and  authorizing 
"the  judge  of  the  third  judicial  district  to  appoint  two 
trustees,  who  were  to  have  full  power  to  settle  the  affairs 
of  the  bank,  to  sell  and  convey  the  personal  and  real  estate 
thereof,  and  to  collect  and  pay  the  debts  of  tlie  same.  To 
8ue  for  and  recover  the  debts  and  property  of  the  said  bank, 
by  the  name  of  the  trustees  of  said  bank,  and  to  divide  among 
the  stockholders,  the  money  or  other  property  that  remained 
after  the  payment  of  the  debts  and  necessary   exposes." 

The  trustees  on  receiving  their  appointment  were  to 
take  possession  of  the  property  and  effects  of  the  bank,  &c. 

Tlie  act  provides  for  the  trustees  to  give  security,  and  to 
report  their  doings  to  the  judge,  and  for  a  final  settlement 
of  the  affairs  of  tlie  bank,  with  the  judge  of  said  district. 
In  August,  1845,  the  judge  appointed  Benjamin  Rupert 
and  John  G.  Shields  trustees,  under  the  act  aforesaid,  who 
immediately  demanded  from  the  officers  of  the  bank  the 
assets  thereof.  The  cashier  of  the  Bank,  under  the  direc- 
tion of  the  directors,  declined  delivering  the  properly  to 
the  demandants.  Subsequent  to  their  refusal,  the  district 
attorney,  James  Grant,  on  his  own  relation,  and  by  leave 
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of  the  district  conrtofDubuqTi':  (.'oufiW,  ploafl-'-l  an  iii^'orma- 
tionintlie  nature  of  a  quo  wirr  ifito,  aijMinst  the  hank, 
upon  the  ground  that  the  president,  directors,  and  company, 
of  the  bank,  were  illegally  exorcising  their  franchise.  The 
case  was  tried  in  the  district  court,  and  tiiken  to  tho  suj>reme 
court  by  writ  of  error.  In  the  meantime,  the  appellee, 
Thomas,  had  succeeded  Grant  as  district  attorney.  The 
appellee  refused  to  prosecute  said  suit,  as  district  attorney, 
but  agreed  with  Rupert  and  Shields,  to  act  as  counsel  in 
the  case,  and  attend  to  other  litigation,  if  they  would  pay 
him'a  reasonable  compensation  out  of  the  proceeds  of  the 
bank  when  the  qssets  should  come  into  their  hands.  The 
compensation  was  upon  that  condition,  and  it  was  stipulated 
that  tliey  should  in  no  event  be  personally  liable  for  the 
foe.  Under  this  arrangement,  the  appellee  went  on  and 
attended  to  the  qiw  warranto^  and  other  suits  in  relation 
to  the  bank.  After  the  decision  of  the  quo  warranto 
against  the  bank,  by  an  agreement  between  the  trustees, 
Rupert  and  Shields  and  Mobley,  the  cashier  of  the  bank  ; 
Mobley  was  permitted  to  retain  the  assets  of  the  bank, 
and  to  close  up  its  business ;  so  that  in  fact  no  assets  over- 
came into  the  actual  possession  of  the  trustees,and  the  entire 
business,  contemplated  by  the  act  of  the  legislature,  as 
devolving  upon  the  trustees,  was  ftirmed  out  and  trans- 
acted by  this  tenant,  Mobley. 

The  case  now  under  consideration,  is  a  suit  brought  by 
Thomas,  the  appellee,  principally  for  professional  services, 
against  the  bank,  in  the  quo  warranto  case.  The  plead- 
ings and  instructions  given  and  refused  by  the  court 
below,  assume  and  decide  that  Rupert  and  Shields  had 
power  and  authority  to  employ  counsel  at  the  expense  of 
the  owners  and  stockholders  of  the  bank,  to  try  a  suit 
brought  by  the  state,  on  the  relation  of  the  district  attor- 
ney, against  the  bank,  to  take  from  them  a  francliise  that 
they  claimed. 

Vol.  IV. 23. 
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Had  tliis  suit  sought  to  charge  Rapert  and  Shields,  indi- 
yiduallj,  and  the  contract  allowed  a  recovery,  the  law 
would  have  sanctioned  it,  for  a  private  person  may  be, 
and  often  is  interested  in  the  dissolution  of  a  franchise  of 
this  kind;  but  as  trustees  appointed  by  the  judge  of  the 
third  district,  under  the  act  of  May  21,  1845,  their  right 
and  power  must  come  from  the  act  itself;  tliat  act  assumes 
— ^and  no  other oonstruction  can  possibly  be  allowed — that 
the  repeal  of  the  charter  of  the  bank  was  a  dissolution  of  ti&e 
corporation.  The  power,  therefore,  intended  to  be  con- 
ferred upon  the  trustees,  was  simply  ministerial,  to  settle 
its  affairs,  to  sell  and  convey  personal  and  real  estate,  to 
collect  debts  due  the  bank,  and  to  pay  debts  owing  by 
the  bank ;  to  divide  the  residue,  after  paying  the  debts  and 
expenses,  among  the  stockholders.  Ihis  act  creates  duties 
and  creates  powers.  The  expenses  could  only  arise  in  the 
discharge  of  the  duties  and  a  proper  exercise  of  the  power 
conferred.  It  can  hardly  be  contended  that  the  act  of 
the  2l8t  of  May  conferred  a  power  upon  the  contem 
plated  trustees,  to  do  an  act  which  the  statue  itself  declared 
as  its  principle  object.  The  franchise  of  the  bank  was 
-declared  repealed,  and  the  corporation  dissolved ;  and  the 
trustees  were  merely  administrators  to  settle  up  the  estate. 
Yet  It  is  claimed  that  tliey  were  empowered  to  carry  on  a 
'  suit  against  the  resisting  corporation,  to  test  the  validity  of 
its  franchise ,  that  they  could  draw  from  tlie  funds  of  the 
bank  the  money  necessary  to  crush  and  destroy  its  lawful 
struggles  for  existence.  The  trustees  certainly  had  no 
power  to  contract  away  the  assets  of  the  bank  for  any  such 
purpose.  Their  powers  were  limited  to  such  acts  alone  as 
;pertained  to  closing  the  pecuniary  matters  of  the  bank^ 
to  do  what  the  ofiScers  of  the  bank  could  do  before  *  its 
charter  was  repealed;  and  they  were  confined  to  those  acts 
which  could  only  be  performed  after  the  assets  had  been 
surrendered.  They  had  no  powers  or  duties  beyond  the 
mere  act  of  qualifyi&gi  until  they  become  trustees  (U 


IOWA    CITY,    1854.  339 

Miners*  Bank  v.  Thoniaa 

factOj  by  obtaining  the  property  and  money  of  the  bank. 

If,  after  the  appointment  of  the  trustees,  they  found 
that  the  bank  refused  to  surrender  its  assets,  and  this 
trust  was  about  to  fail  for  a  want  of  the  property  and  funds 
to  administer  upon,  they  should — as  they  probably  did — 
report  that  fact  to  the  proper  government  officers.  It  then 
became  the  duty  of  the  government  to  enforce  the  law  by 
subjecting  the  bank  to  its  requisitions.  The  franchise 
claimed  by  the  owners  of  the  bank,  was  a  part  of  the  pre- 
rogative of  the  government,  and  the  trustees  had  no  indi- 
vidual interest  in  having  it  declared  forfeited,  and  it  would 
be  a  reproach  upon  the  legislature  to  suppose  that  they 
had  authorized  or  appointed  trustees  to  carry  on  a  pro- 
ceeding of  this  character.  Th#  first  section  of  the  "  act 
relating  to  informations  in  the  nature  of  quo  warranto^ 
Ac,  Kev.  Stat.  504,  authorizes  the  "  Governor j  or  the  leg- 
islative assembly,  to  direct  the  district  attorney  to  file  an 
information  in  the  nature  of  a  quo  t/^arrar'^^,"  against  any 
association  of  persons  who  shall  act  as  a  corporation, 
within  the  territory,  without  being  lawfully  incorporated  ; 
also,  the  district  attorney  to  file  such  information  on  his 
own  motion.  Thus  it  will  be  seen  that  there  was  no  legal 
necessity  or  plausibility  of  right  in  these  trustees  jnter- 
fering  in  the  matter ;  much  less  had  they  the  power  to 
squander  the  property  of  their  cestui  que  use,  in  carrying  on 
litigation  which  they  themselves  were  resisting.  The  leg- 
islative act  repealing  the  charter  of  the  bank,  and  author- 
izing the  judge  of  the  the  third  judicial  district  to  appoint 
trustees,  making  all  the  proceedings  ex  parte,  is  the 
exercise  of  power  that  approaches  the  veiy  verge  of  con- 
stitutional limits,  and  certainly  the  courts  will  not  extend 
the  powers  conferred  by  that  act  by  implication. 

The  instructions  of  the  court  below  are  clearly  errone- 
ous. The  judgment  will  therefore  be  reversed;  and 
inasmuch  as  there  are  some  items  in  the  account  of  the 
appellee  tliat  may  be  a  proper  charge,  as  legitimate  expen- 
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sesof  the  trustoea,  the  case  will  be  remanded    to  the  dis- 
trict court  of  Dabiiqiie  coiiaty  for  trial  da  novo. 

GlarJc  and  Bisaell^  for  appellants. 

Z.  A.  ITiomaSypro  se. 


Hutchinson  v.  Sanostbb. 

An  aiiswer,  under  the  Code,  should  specificall/  deny  ;  or  admitting, should  set 
forth  that  which  would  justify  and  avoid  everj  material  allogatxon 
in  the  petition. 

Iq  an  action  for  false  imprisonment,  the  defendant  may  justify  bj  averring, 
in  his  answer,  that  he  was  acting  as  city  marshal,  and  that  the  plaintifT 
was  so  disturbing  a  worshiping  congregation,  as  make  his  arrest  neoes- 
sary  ;  and  that  he  was  only  confined  until  he  Ixjcarae  sufficiently  sober,  or 
until  he  could  be  taken  before  a  magistrate  for  examination. 

The  power  to  detain  an  offender  in  custody,  for  a  reasonable  length  of  time, 
is  inherent  to  the  duties  of  a  peace  officer. 

Where  judgment  was  not  rendered  by  default,  and  the  question  of  damages 
is  submitted  to  the  jury,^he  defendant's  right  to  address  the  jury  is  not 
disturbed  by  the  Code,  $  1831. 

Section  1831  of  the  Code  should  be  strictly  construed.  The  constitutionality 
of  this  section  questioned. 

Appeal  from  Johnson  Dutrut  Court. 
Opinio7i  hy  Geeene,  J.  Charles  C.  Sangster,  filed  his 
petition  against  Robert  Hutchinson,  claiming  $3§00  dam- 
.ages  for  trespass  and  false  imprisonment.  Defendant's 
answer  denies  or  justifies  all  of  tlie  allegations  in  the  peti- 
tion. A  demurrer  to  tlie  answer,  averring  that  it  '*  does 
,not  show  a  substantial  cause  of  defense,"  was  sustained. 
.The  defendant,  resting  upon  the  demuiTcr,  a  jury  waa 
called  to  assess  damages;  and  after  the  plaintiff's  witnesses 
were  examined  and  cross-examined,  defendant's  counsel 
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A6k6d  leave  to  address  the  jury,  and  asked  for  certain  in- 
fitructions  from  the  court  in  relation  to  the  question  of  dam- 
ages, which  were  refused. 

Verdict  and  judgment  of  five  dollars  against  defendant^ 
who  appeals  and  assigns  as  error. 

1.  The  decision  on  demurrer. 

2.  The   refusal  to  permit  the  attorney  to  address  the 

Z.  The  refusal  of  the  court  to  instruct  the  jury  as 
requested. 

1.  Did  the  court  err  in  sustaining  the  demurrer  to 
defendant's  answer  ?  The  answer  should  specifically  deny^ 
or  admitting,  should  set  forth  that  which  would  justify  and 
avoid  every  material  allegation  in  the  petition.  We  think 
tlio  answer  in  this  case  sufficiently  traverses  or  avoids,  every 
fact  upon  which  the  plaintift's  action  is  founded.  The 
denials  are  specific ;  and  in  avoidance,  the  answer  sets  forth 
witli  morethannecessary  detail,  and  with  sufficient  cleam- 
BBBy  that  at  the  time  of  the  alleged  trespass,  the  defendant, 
was  marshal  of  Iowa  City,  and  a  conservator  of  the  peace  { 
that  the  plaintiflF  came  into  the  Baptist  church,  in  a  state 
of  intoxication,  while  the  choir  of  said  church  were 
engaged  in  singing,  end  with  other  persons,  made  »  noise 
and  distnrhance  to  the  annoyance  of  the  choir;  that  he 
was  requested  by  the  dc  fondant,  as  marshal,  to  leave  the 
church,  and  thereupon  became  more  noisy,  and  much 
enraged,  and  on  being  put  out  of  the  church,  refused  to  go 
away ;  that  he  threatened  and  insisted  on  fighting ;  that 
the  defendant,  in  order  to  prevent  a  breach  of  the  peace, 
arrested  plaintiff  while  he  was  thus  threatening  to  fight,  and 
ae  he  was  so  intoxicated  as  to  be  unfit  for  examination^ 
and  the  defendant,  not  being  able  to  find  the  mayor  of  the 
eity,  or  any  other  judicial  officer,  before  whom  he  could 
be  taken  for  examination,  took  the  plaintiff  to  the  county 
jail,  until  such  time  as  a  judicial  officer  could  be  found, 
and  nntil  the  plaintiff  became  sufficiently  sober  to  undergo 
an  examination ;  that  he  was  thus  necessarily  detained 
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in  jail  from  ono  to  two  hours,  and  he  was  then   ^^   tix^i^  thig 
from  custody  by  the  mayor  of  tlie  city,  »^^^      f^y  the 
and   no  other,  is  the  trespass  complained      ^^^ 
plaintiff.  f^r  as 

The  facts  alleged  in  the  answer,  and  which,     ^^*^fJ-^''®'» 
well  pleaded,  are  admitted  to  be  true  by  the    ^^     y^^l  of 
coa^titute  a  good  defense  to  the  petition.     As  tt»^      -^^^^ 
Iowa  Oity,  the  defendant  was  a  conservator  of  tb^ 
Laws  of  1833,  Code,  9,  §  5823.  ^om- 

A  peace  officer  may  arrest  a  person  for  an  oSet^^^^^   this 
mitted  or  attempted  in  his  presence.  Code,  §  3340.  ^^m- 

case,  an  offense  was  not  only  attempted,  bnt  actual '^^^^icli 
mitted,  according  to  the  averments  in  the  answer^       ^^    an 
under  the  demurrer,  must  be  regarded  as  true.    I^      ^C^^ 
offense — a  violation  of  the  public  peace, "  to  make  of  ^  g^xxj 
any  disturbance  in  any  tavern,  store,"  &c.,  "  or   ^^^   ^t^ 
public  maetings,  or  in  any  other  place  where  the  ^^^ ^A,0- 
are  peaceaby  and  lawfully  assembled,"  &c.    Code,  §  ^     ^ 
An  offense  is  attempted   when  a  person  undortak^^     ^ 
assault  and  resist  an  officer,  or  when  an  officer  is  tbi^^ 
ened.    The  answer  clearly  shows  that  the  officer  ^^ 
justified  in  making  the  arrest ;  and  at  common  law,  &d 
had  the  power  to  detain  the  offender  till  he  could  be  taken 
before  a  magistrate  for  examination.    2  Jacob's  Law  Die, 
40;  1  Black.  Com.,  372;  4  ib.,  295;  1  Chitty's  Cr.  S.,  19, 
26 ;  Arnold  v.  Ste'ocna,  10  Wend.,  614. 

The  averred  intoxication  of  appellant,  his  conseqaeut 
nnfitness  for  examination,  and  the  difficulty  in  finding  a 
judicial  officer,  justified  the  detention,  for  a  reasonable 
time.  Two  hours,  under  the  circumstances,  could  not  be 
deemed  unnecessary  or  unreasonable. 

The  power  to  detain  in  custody,  for  a  reasonable  Ume^ 
when  an  offense  has  been  committed,  or  attempted,  is 
indispensable  to  the  duties  of  a  peace  officer.  The  power  is 
inherent.  The  exercise  of  it,  often  become  unavoidable. 
Hie  answer  in  the  present  case  shows  ample  justification. 
.  2.  Did  the  court  err  in   reftising  to  allow  defendant^ 
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attorney  to  address  the  jary?  When  a  jnlgmont  is  ren- 
dered by  default,  "  the  defendant  may  appear  at  the  time 
of  the  assessment  and  cross  examine  the  plaintiff's  witnes- 
ses, but  for  no  other  purpose,"  Code,  §  1831.  The  court 
below,  evidently  regarded  this  as  a  judgment  by  default. 
But  as  the  defendant  did  not  fail  to  file  his  answer,  nor 
«*  withdraw  his  pleading,''  Code,  §  1824,  it  cannot  be  regarded 
as  default,  in  contemplation  of  the  Code.  The  defendant 
did  not  withdraw  his  answer,  but  trusting  to  its  legal 
suiSiciency,  submitted  to  a  judgment  on  the  demurrer.  The 
judgment  was  rendered  as  the  result  of  a  defective  answer, 
and  not  in  defoult  of  an  answer.  We  think  therefore,  that 
the  defendant's  counsel  had  a  right  to  address  the  jury  on 
the  question  of  damages,  and  had  a  right  to  claim  instroe- 
tions  from  the  court  as  to  the  true  measure  of  damages. 

It  is  not  the  policy  of  our  laws  to  exclude  a  party  from  a 
hearing,  and  a  statute  having  that  effect,  should  not  be 
favored  by  our  courts.  It  should  be  restrained  to  its  closest 
limits,  and  should  only  be  enforced  where  a  case  comes  fully 
within  its  requirements. 

Where  a  party  has  a  right  to  a  jury  trial  on  any  question 
can  that  right  be  constitutionally  trammeled  by  the  restric- 
tions of  this  section?  Can  a  party  be  thus  debarred  from 
a  hearing  before  a  jury,  or  from  having  legal  instructions' 
given,  to  guide  them  in  their  finding?  Can  these  restrie- 
tioBs  be  enforced,  and  still  the  constitutional ''  right  of  tria^ 
by  jury,  remain  inviolate."  These  questions  might  legiti- 
inat3ly  arise  in  the  case,  but  as  they  were  not  adjudicated 
below,  nor  referred  to  by  argument  here,  they  will  not  now 
be  answered. 

Judgment  reversed. 


Vfm.  Pewn  Clatkey  for  appellant. 
J.  D.  TempUnj  for  appellee. 
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Bprotr  V.  Majcshall. 

The  dwiflion  of  a  justice  of  the  peace  wan  taken  to  the  diBtrict  couit  bj-  writ 
of  error,  and  the  defendant  m  error  had  no  notice  c^  the  proceeding,  under 
the  writ  of  error ;  held,  llie  judgiucnt  rendered  thereon  in  the  distri^ 
coart,  i8  a  nuUit/. 

Appeal  from  Van  Buren  Duirict  Court, 
Opinion  hy  Hall,  J.  This  cause  was  originallj  com- 
menced before  a  justice  of  the  peace.  On  the  trial  before 
the  justice,  there  was  a  judgment  against  the  defendant. 
Thereupon  the  defendant  sued  out  a  wi'it  of  error  from  the 
district  court  and  the  justice  cejiified  the  cause  to  that  court, 
where  the  cause  was  heard  and  the  judgment  of  tire  juBtice 
rcTersed,  and  the  cause  remanded  to  the  justice  for  a  new 
trial,  and  a  judgment  rendered  against  the  defendant  in 
error  for  costs.  The  plaintiflF,  in  the  writ  of  error,  from  the 
district  court,  gave  no  notice  whatever  to  the  defendant,  of 
the  suing  out  of  the  writ,  or  of  the  pendency  of  tlie  suit  in 
the  district  court.    The  whole  proceedings  were  exjmrte. 

This  judgment  must  be  set  aside  and  held  as  a  nullitj. 
Judicial  proceedings  against  a  person  over  whom  the  court 
has  acquired  no  jurisdiction  through  its 'process  or  otherwise, 
are  mere  waste  paper,  and  will  be  treated  as  nullities.  ^ 

Judgment  reversed, 

A,  Holly  for  appellant. 
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A  defendant  inaj  appear  specially  to  object  to  a  defective  notice  ;  and  the 

defect  is  not  eured  bj  such  appearance. 
X  notice  should  designate  the  hoar  of  appearance,  and  is  therefore  defectiye  ii 

it  names  the  hour  as  "  11  o'clock,  M." 
Whtre  jurisiliction  depends  upon  the  notice,  there  bIiouM  be  a  strict  obsenr- 

ance  of  the  statute. 

Appeal  from  Mills  District  Court. 

Opinion  by  Gbeene,  J.  Suit  commenced  before  a  jus- 
tice of  the  peace.  The  original  notice  required  the 
defendant  to  appear  on  "  Thursday,  the  15th  daj  of  Decem- 
beFj  at  11  o'clock,  M."  A  motion  made  to  dismiss 
the  proceedings,  on  the  ground  of  defective  notice,  was 
overniled,  and  judgment  was  thereupon  rendered  against 
the  defendant.  The  case  was  taken  to  the  district  court, 
by  writ  of  error,  and  the  decision  of  the  justice  affirmed. 
ITie  defendant  only  appeared  specially  to  object  to  the 
defective  notice,  and  therefore,  the  defect  was  not  cured 
by  appearance.  The  notice  should  designate  the  hour  of 
appearance,  Code,  §  §2279,  2520.  The  notice  in  this 
parti  culAr,  is  ambiguous,  and  uncertain.  It  specifies  no 
given  hour.  The  term,  '*  11  o'clock,  M.,"  does  not 
express  any  known  period  of  time.  It  is  the  same,  as  if 
no  hour  of  appearance  had  been  named  in  the  notice. 

The  objection  is  claimed  to  be  trifling  and  technical. 
Eat  the  rule  resulting  from  the  decision  is  important. 
Defendants  are  entitled  to  a  specific  and  definite  notice  of 
proceedings  against  them.  K  the  notice  maj  omit  the 
hoiiTj  may  it  not  on  the  same  principle  omit  the  day  or 
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tbe  month  1  The  only  safe  rule,  in  cases  where  jiiriBdiction 
depends  apon  the  process,  is  to  require  a  strict  observanca 
of  the  statute. 

Judgment  reveried. 

EL  P.  Bdnnettand  W^  Penn  OlarhSy  for  appellant 
D.  S.  Sdamony  for  appellee. 


MiLBOURir  V.  Fours. 

A  Bpeeial  appearance  aathoriied  on  jarisdictional  questiona  wiUif^at  confer- 

ring  joriffdiction,  bj  anch  appearance. 
Id  oommencing  an  action  before  a  jastice  of  the  peace,  bj  notice,  sach  notice 

ehould  contain  all  that  is  roqaired  hj%%  9273, 3373,  2374  of  the  Code. 

Appeal  from   Van  Buren  District  Court. 

Opinion  hy  Hall,  J.  Fonts  commenced  a  suit  hy  petit! an 
and  attachment  before  a  justice  of  the  peace,  against  Mil- 
bourn.  At  the  end  of  the  writ  of  attachment,  is  added  ''  and 
also  to  summon  said  Nathan  Milbourn,  if  to  be  fonnd^to 
appear  before  me,  a  justice  of  the  peace,  of  the  township  of 
Village  in  said  county,  at  my  office,  on  the  20th  day  of  May, 
A.  D.  1854,  at  ten  o'clock  A.  M.,  of  said  day,  to  answer  to 
William  L.  Fonts,  plaintiff  &c.'* 

The  writ  of  attachment  was  returned  by  tbu  proper 
officer ;  that  the  "  writ  was  served  on  defendant  Milboam, 
by  reading  it  to  him;  no  copy  of  petition,  of  notice 
demanded.^  On  the  day  fixed  for  the  trial,  the  dofendant^ 
by  his  attorney,  made  a  special  appearance  and  moyed  to 
dismiss  the  suit,  because  the  notice  was  insufficient  and 
perhaps  to  take  some  exoeptiun  to  the  attachment  bond.  Hie 
motion  was  OTerniled  and  the  defendant  inthdrew  mnA 
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refused  to  appear  any  further.  The  justice  entered  a 
de&ult  against  the  defendant,  and  assessed  the  damages  at 
ninety-eight  dollars  and  fifty  cents,  and  costs.  The  defend- 
•  ant  Milboom,  taed  oat  a  writ  of  error  from  the  district 
coart,  where  the  judgment  of  the  justice  was  aflBirmed. 

There  are  several  other  points  m^de,  other  than  the  cue 
presented  in  this  opinion,  but  as  this  one  decides  the  whol% 
case,  we  omit  to  consider  them.  We  have  decided  in  the 
ease  of  Hodges  v.  Bretty  <^>  that  special  appearance  can 
rightfully  be  made  before  a  justice  of  the  peace,  upon  juris- 
dictional questions  without  conferring  jurisdiction.  This 
was  all  that  was  done  in  this  case  by  the  defendant,  Mil- 
bourn.  The  question  of  notice  is  the  only  open  question 
for  consideration. 

Section  2272,  of  the  Code,  provides  that  the  notice  must 
state  the  cause  of  action  in  general  terms  sufficient  to 
apprise  the  defendant  of  the  nature  or  the  claim  against 
him. 

Section  2273,  provides  that  the  ^'  notice  must  be  addressed 
to  the  defendant  by  name. 

Section  2274,  provides  that  the  ^^  notice  must  state  the 
amount  for  which  the  plaintiff  will  take  judgment,  if  the 
defendant  fail  to  appear  and  answer  at  the  time,  and  place, 
therein  mentioned. 

The  notice,  served  on  Milboum,  does  not  contain  a  single 
requirement  made  essential  by  these  provisions  of  the  Code, 
The  justice  never  acquired  any  jurisdiction  over  the  person 
of  the  defendant  below,  and  the  judgment  was  coram  non 
judice^  and  void.  The  judgment  and  proceeding*will  there- 
fore be  set  aside. 

Judgment  reversed. 

G.  O.  Ifimrse^  for  appellant. 
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Leb  Comnr  v.  Nelson. 

All  the  powers  and  dnties  designated  by  the  Code,  as  devolTitig  upon  the 
conntj  judge,  maj  be  exercised  bj  the  county  court;  and  all  dnriBdoai 

*  made  by  the  "  county  judge"  are  in  legal^effect  the  decisirjtiB  of  tKo  "coanty 
court;"  and  from  all  such  decisions  an  appeal  is  allowed  ,  an  prov-ided  by 
H  131  to  135  inclusive. 

Appeal  from  Lee  Lhstrict  CouvL 
Opinion  by  Greene,  J.  The  proceedings  in  this  case 
were  commenced  before  the  county  court  of  Lee  county, 
by  Catliarine  Nelson,  by  presenting  her  accoimte  for  board- 
ing and  keeping  paupers.  The  accounts  appear  to  have 
-  been  allowed  by  the  township  trustees,  who  had  ordered 
the  paupers  to  be  boarded.  .The  accounts  were  rejected 
by  the  county  court.  Within  thirty  days,  Catharine  Nel- 
son presented  her  petition  and  bond  to  tlie  county  court, 
for 'an  appeal  to  the  district  court ;  upon  these  the  county 
judge  indorsed  "  not  accepted  or  filed ;"  and  the  appeal 
was  not  allowed. 

At  the  next  term  of  the  district  court  of  Lee  county, 
said  Nelson  filed  her  petition,  praying  that  court  to  author- 
ize an  appeal.  The  appeal  was  authorized  accordingly, 
and  the  clerk  of  the  county  court,  in  obedience  to  the 
order  from  the  district  court,  sent  up  a  tranBcript  of  the 
records. 

Li  the  district  court,  the  prosecuting  attorney  moved  to 
dismiss  the  appeal.  1.  On  the  ground  that  no  appeal  lies 
from  the  acts  of  the  county  judge,  and  that  the  county 
court  had  no  jurisdiction  over  the  subject  matter  of  this 
suit.  This  motion  was  overruled  by  the  disti-ict  court.  It 
18  now  avowed,  in  behalf  of  Lee  county,  that  thie  ruling 
is  erroneous.  It  is  claimed  that  the  county  judge  Is  one 
thing,  and  tliat  the  county  court  is  another  and  different 
thing;  tliat  the  county  judge  "is  the  accounting  officer, 
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and  general  agent  of  the  county,"  &c.,  and  that  the  county 
court  is  not ;  that  the  county  judge  could  have  audited  and 
allowed  the  account  in  this  case,  but  that  the  county  court 
could  not ;  that,  therefore,  the  county  court  had  no  juris- 
diction over  the  account,  and  that  the  appeal   should  bo 
dismissed.     Such  a  distinction  is  not,  we  think,  justified  by 
the  Code.   The  "county  judge"  and  the  "  county  court,"  are 
made  np  of  one  and  the  same  functionary,  and  the  poW*- 
ers  conferred  upon  one  are  indiscriminately  blended  with  the 
other.     As  "  county  judge,"  he  is  "  invested  with  the  usual 
powers  and  jurisdiction    of    county   commissioners  and 
of  judge  of  probate."    §  §  105  and  106,  specify  many  duties 
to  be  performed  and  powers  to  be  executed  by  the  "  county 
judge;"  §  129  enumerates  some  additional  powers  to  be  exer- 
cised by  the  "  county  court."     But  all  the  powers   con- 
ferred by  §  §  105  and  106  may  be  exercised  by  the  county 
court.     Indeed,   the    acknowledi^ed  jurisdiction   of   this 
court   is  mostly  derived  from    these   two   sections.     The 
powers  conferred  by  §  129  are   comparatively   meager ; 
imparting  to   the  court  but  few  of  its  prevailing  and  dis- 
tinctive attributes.     The  powers  conferred  upon  the  county 
judge  are  indiscriminately  exercised  by  the  county   court. 
The  county  judge  and  the  county  court  are  one  and  the 
flame  thing.     All  the  powers  and  duties  devolving  upon 
the  one,  may  be  exercised  by  the  other.     This  is  obviously 
contemplated  by  the  Code,  in  declaring  that  "Tlie  county 
court  shall  be  considered  in  law  as  always  open."    §  125. 
The  5th,  6th  and  7tli  divisions  of  §  106,  direct  the  "  county 
judge"  about  keeping  "  minute  books," ''  road  book,"  "b'epa- 
rate  books  for  the   probate   busiucj^s,"  and  the   "  warrant 
book."     §128  makes   these  very   books  "constitute    the 
records  of  the  county."    Tlie  only   books  that   are  to  be 
kept  separate  from  the  other  busineBS  of  the  county,  are 
the  probate  rcords;  §  130.     By  other  sections  tlie  county 
coui%  is  authorized   in  various  ways  to  act  ministerially. 
All  official  acts  of  the  county  judge,  then,  are  acts  of  the 
county  court,  whellier  judicial  or  ministerial;  and  so  far 
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as  jurisdiction  goes,  countj  judge  and  county  court  ar© 
convertible  terms.  AH  decrees  and  decisions  made  bj 
the  county  judge,  are  in  fact  and  legal  eftect,  the  decia- 
ions  and  decrees  of  the  county  court;  and  from  all  such 
decisions  both  ministerial  and  judicial,  an  appeal  is  allowed 
under  §  131 ;  and  when  a  party  entitled  to  an  appeal  fails^ 
without  fault  on  his  part,  he  may  apply  to  the  district 
court,  which  may  authorize  the  appeal  to  be  taken  ;  §  134. 
In  this  case,  the  county  court  did  not  allow  the  appeal, 
although  due  diligence  had  been  used  by  the  appellant; 
consequently  the  district  court  was  authorized  to  allow  the 
appeal,  if  there  was  a  decree  or  decision  of  the  county 
court  to  appeal  from.  Tlie  record  entry  from  the  county 
court  shows,  that  on  the  14th  day  of  April,  1852,  "  a  bill 
was  presented  to  the  court  for  allowance,  and  filed  in  favor 
of  said  Catharine  Nelson,  for,  &c.,  and  amoimting  to  the 
sum  of  one  hundred  dollars;  'and  the  court  being  adrised 
in  the  premises,  orders  that  ^id  bill  be  rejected.''  Here 
then  is  a  decision  made  by  the  county  court j  and  taken  from 
the  county  judge's  "  minute  book,"  which  wc  have  seen, 
constitutes  a  part  of  the  records  of  the  county  court.  It 
is,  then,  a  decision  of  the  county  court,  upon  a  Bubject 
matter  conceded  to  be  within  in  its  jurisdiction,  and  from 
which  an  appeal  is  authorized. 

Judgment  atlirmed. 

J,  M.  Beck^  for  appellant. 

Rankin  and  Love^  for  appellee. 
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Baadb  V.  Obtbn. 

Tha  dktriet  court  mmj,  by  rule,  require  the  docket  fee  in  appeal  caaes  to  be 
faid  bj  a  atated  time,  and  in  defiuilt  of  auch  pajmeot,  may  diamiai  the 
appeal,  but  cannot  in  addition  impose  a  penalty  upon  appellant. 

Appeal  from  Dubuque  District  Court, 
Opinion  by  Hall,  J.  This  was  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  to  the  district  courti  by 
Baade,  the  defendant,  in  that  court.  The  transcript  was 
duly  filed  in  the  district  court  By  the  regular  rule  of  that 
court,  the  docket  fee  must  be  paid  by  noon  of  the  second 
day  of  the  term,  or  the  cause  will  be  dismissed  with  dam- 
ages. The  docket  fee  was  not  paid  until  tlie  morning  of 
the  third  day,  but  it  was  paid  before  any  steps  were  taken 
by  the  appellee  to  dissmiss  under  the  rule.  After  the  fee 
had  been  paid,  the  appellee  moved  the  court  to  aflSrm  the 
judgment  with  ten  per  cent,  damages  and  cost,  which 
motion  was  sustained  and  judgment  accordingly  rendered 
for  appellant.  The  appellee  excepted,  and  assigns  for 
error,  the  rendition  of  the  judgment  of  tlie  district  court, 
aflSrming  the  judgment  below,  and  for  rendering  ten  per 
cent,  damages. 

The  rule  of  the  district  court  in  relation  to  appeals  in 
this  respect  is  peremtory,  and  we  see  no  error  in  the  courts 
enforcing  its  own  rules.  The  parties  must  observe  and 
obey  them. 

We  can  find  no  authority  for  the  court  to  fix  a  penalty  on 
a  party  for  not  paying  a  docket  fee  by  noon  of  the  same 
day  of  the  court.  The  ten  per  cent,  damages^  inflicted 
apdh  the  appellee,  is  certainly  \inauthorized.  That  part  of 
the  judgment  will  therefore  be  i-e versed.    The  judgment 
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of  the   court,  affirming   the  judgment  of  the   justice,  is 
ftfunned. 

Judgment  affirmed. 

«/.  Burt  and  B,  M.  Samuels,  for  appellant. 

Oeo,  Z.  Nightingale^  for  appellee. 


I 
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Barber  v.  Swan. 

A  writ  of  attachment  should  show  priifu^  facie,  a  compliance  with  tlm  Ood« 
and  if  matcrlallj  defective,  it  cannot  be  amended,  and  maj  ba  qnaibed  od 
motion. 

Appeal  from  Johnson,  District  Court. 

Opinion  hy  Greene,  J.  This  suit  was  commenced  bj 
Horace  H.  Barber,  against  Charles  J.  Swan.  A  writ  of 
attachment  was  issued.  On  motion,  the  writ  was  qua&hed, 
and  the  court  refused  plaintiff's  application  to  amend. 
This  ruling  of  the  court  is  assigned  for  error. 

The  paper  in  this  case,  called  "  a  writ  of  attachment^' 
could  not  easily  be  recognized  as  such.  It  contains  but 
few  of  the  material  requisites  of  such  a  writ.  It  does 
not  state  any  action  pending  for  the  recovery  of  moDey, 
nor  give  the  names  of  the  parties  to  the  suit.  It  does  not 
state  the  grounds  which  authorized  the  court  to  issue  the 
writ,  nor  does  it  even  give  the  name  of  the  plaintiff  to  the 
proceeding.  It  does  not  show  that  the  indispensable  con- 
ditions of  the  Code  had  been  performed,  before  the  process 
could  be  legally  issued;  and  does  not  therefore  confer 
authority  upon  an  officer  to  attach  property.  Such  a  writ 
ahould  show  prima  Jaciey  a  compliance  with  the  Codei 
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sufficient  to  confer  authority  upon  the  clerk  to  issue  the 
writ.  If  materially  defoctive,  as  in  this  case,  it  may  mth 
propriety  be  quashed. 

But  it  is  claimed  that  the  plaintiff  below  a>ked  leave  to 
amend  the  writ.  If  there  was  not  eufficient  validity  in 
the  writ  to  authorize  the  attachment  of  property,  an 
amendment  of  the  writ  could  not  relate  back  to  the  levy 
80  as  to  make  the  attachment  good.  But  a  process  so  defi- 
cient as  the  writ  in  this  case — so  devoid  of  the  essential 
requirements  to  give  it  vitality  and  force,  coukl  not  well  be 
amended  under  any  statute  of  jeofails.  There  is  no  section 
in  the  Code  that  can  justify  such  a  complete  reformation 
of  an  invalid  writ,  and  it  may  well  be  questioned 
who- her  any  section  authorizes  any  amendment  of  a  notice, 
writ,  or  process.  Sections  1755,  1759,  give  ample  power 
to  the  courts  to  amend,  but  strictly  considered,  those  sec- 
tions can  only  be  deemed  applicable  to  pleadings. 
Under  the  rigor  of  the  common  law,  amendments  are  not 
permitted,  and  we  have  now,  in  Iowa,  no  statute  of  jeofails 
but  the  five  sections  of  the  Code  referred  to.  There  is, 
then,  no  authority  for  the  broad  and  unsafe  system  of 
amendments  claimed  for  this  writ. 

Judgment  affirmed. 

WUUam  Penn  Clarkeyior  appellant. 

•/.  D.  Templin^  for  appellee. 
Vol.  ir. 24. 
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Dailrt  t;.  Reynolds. 

In  an  action  of  slander,  trords  are  per  to  actionable,  whcro  they  char^  ^ 
woman  *' of  being  a  bad  character,"  and  "goilly  of  furnieatio^;"^  and 
where  aiich  words  wore  spoken  falselj  and  raaliciously  of  a  fMin  «cj.V>  aha 
in  entitled  to  recorcr  without  averring  or  proving  special  damages. 

Appeal  from  Lee  District  Court. 

Opinion  by  Hall,  J.    The  plaintiff  in  this  case  brought 
her  action  of  slander  against  the  defendant.    The  petit! on 
sets  out  in  addition  to  the  usual  inducement,  tJmt  the 
plaintiff  was,  at  the  time  of  the  speaking  of  the  words  b/ 
defendant,  a  school  teacher,  and  was  engaged  in  teaching 
female  children,  and  relied  upon  such  occupation  and  buBi- 
ness,  to  gain  a  living.  The  words  charged  as  slanderous  wcro 
*  *  that  she  "—meaning  plaintiff—"  was  not  a  virtuous.woman," 
*'That  he,"  defendant,  "believed   from   what  he  under- 
stood, that  she  was  not  a  virtuous  woman,  but  was  g\iilty  of 
fornication."  In  an  amended  petition,  the  words  are  clmrged, 
that  the  defendant  spoke  and  published  of,  and  concerning 
plaintiff  these  words:  "  Miss  Dailej,  as  ho  believed  from 
information  he  had  received,  was  a  bad  character,  namely, 
that  said  Dailey,  was  guilty  of  fornication,  and   that  ho 
— defendant, — was  well   satisfied  that  such  was  the  fact 
That  phe,  Miss  Dailey,  had  taken  hold  of  his — defendants — 
anu,  and  urged  him  into  her  room  and  had  ])laced  lior  arm 
around  his  neck,  and  wanted  to  kiss  him.    That  het^jUl  her 
it  was  not  right  and  she  replied  there  was  no  harm  in  it." 
The  petition  alleges  as  a  consequence  the  loss  of  employ- 
ment as  a  teacher,  general  injury  to  her  character  and  great 
distress  of  mind  and  loss  of  health. 

To  this  petition,  the  defendant  demurred,  on  the  ground 
that  the  words  as  charged,  were  not  actionable  per  se^  and 
that  no  special  damages  were  alleged  in  the  petition.  The 
demurrer  was  sustained  as  to  the  first  count,  bat  overruled  as 
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to  the  second  on  the  ground  that  the  allegation  of  loss  of 
employment  as  a  teacher,  was  sufficient  to^resist  a  demurrer. 
The  [defendant  then  moved  the  court  for  more  specific 
allegationsln  relation^to  the  loss  of  employment  by  defend- 
ant, a8>^  teacher,  which  tho'court  sustained.  Exceptions 
werejakenjby'^plaintifr,  and  these  rulings  of  the  court,  are 
now  assigned  for  error. 

In  many  of  the  states  of  this  Union,  and  in  England,  it  has 
been  decided  by  the  courts,  that  to  charge  a  female  \\ith  a 
want  of  virtue  and  chastity,  is  not  per  ^^[actionablc,  and  if 
this^questionis  to  be  decided  by  the  number  of  authorities, 
we  would  be  compelled  to  sanction, a  proposition  that  would 
have  nothing  else  to  recommend  it,  and  which  society  as 
now  constituted  shrink  from,  with'a  repugnance  bordering 
upon  horror.  A  female  against  whom  the  want  of  chastity 
is  established,  is  at  once  driven  beyond  the  reach  (f  every 
courtesy  and  charity  of  life,  and  almost  beyond  the  portals 
of  humanity.  By  common  consent,  stich^an  imputation  is 
everywhere  treated  as  the  deepest  insult  and  vilest,  charge, 
that  could  be  given  or  inflicted  upon  the  victim  or  her 
jKends,  and  the  howie  knife  or  the  cord^  must  wipe  out  the 
stain,  and  punish  the  offender.  It  is  folly  to  contend  that 
it  is  no  violation  of  our  penal  laws,  for  a  female  to  throw 
hereelf  away  by  prostitution;  and  consequently,  not  slander 
falsely  and  maliciously  to  fix  that  character  upon  unpro- 
tected innocence.  Our  whole  natures  rise  up  in  rebellion 
against  such  a  revolting  propoeition. 

The  Code,  §  2709,  provides  that,  '*  if  any  man  and  woman 
not  being  married  to  each  other,  lewdly  andjasciviouslv 
associate  and  cohabit  together,  or  it  any  man  or  woman 
married  or  unmarried,  is  guilty  of  open  and  gross 
lewdness,  &c.,  such  person  shall  be  subject  to  fine  or  iuiprib- 
onment."  Ihe  words  set  forth  in  this  petiti(»n  may  not 
be  sufficient  to  sustain  an  indictment  against  Miss  Dailey, 
nnder  this  section  of  the  Code.  The  charge  is  too  general; 
but  if  it  is  true  that  she  is  guilty  of  fornication  and  adultery. 
If  she  is  not  a  virtuous  womau,  andi^is  of  bad  character,  how 
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mncli  less  is  the  cbargo,  than  a  charge  of  lewd  and  lascivi- 
ous assadation  and  cohabitation.  Does  it  not  in  fact 
amount  to  both;  and  how  much  additional  evidence  would 
it  require  in  order  to  convict  her  tinder  this  section  of  the 
GodoK  Reduce  the  general  charge  to  particular  evidence, 
prove  to  a  jury  that  the  defendant  was  guilty  of  fornication, 
provtj  that  she  was  not  a  virtuous  woman,  that  she  had 
yielded  her  person  to  the  promiscuous  embraces  of  those 
who  saw  fit  to  solicit  her  to  the  act,  and  even  become  the 
BolicitL>r  herself;  reduce  those  acts  by  particular  evidence, 
and  what  jury  would  fail  to  convict  her  of  lewd  and 
laacivli^us  associations  and  cohabitation.  In  either  view  of 
this  casOj  we  cannot  but  think  the  words  charged  in  the 
petiLioit,  actionable  p>ir  se^  and  they  having  been  falsely  and 
maliciausly  spoken  of  the  plaintiff,  by  the  defendant,  she 
h  entitWd  to  recover  damages,  without  proving  special 
datnngcs. 

Tiie  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  trial. 

Judgment  reversed, 

Claggett  and  Dixon^  for  appellant. 

Turner  and  Edwards^  for  appellee. 


f 
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Where  the  defendant,  in  nn  nrtion  of  trr^K[Mx=>,  ,triRwrr(*f|  tl'oi  hri  ff«>lc  tile 
goods,  as  sheriff,  by  virtue?  o^  a  writ  cif  riltjif  liirK^ril,  ti  ecipj  t>f  whieh  Wtt» 
annexed  to  his  answer;  ncid  w^htm  £i;ch  wrU  nji|/i5i'ud  to  ImKii  been 
material!  jr  defective;  held,  lliat  a  ilcirHn  jit  tu  lliii  tt-fawtr  fclioulJ  ho  luu- 
tained. 

Appeal  from-  Johnmn  DistHot*  Court. 
Opinion  hy  Grekni:^  J.  Au  action  of  trc^pa^^R  by  0, 
J.  Swan  against  G.  E.  DnforcE^t,  fnr  tuldng  :ind  cnirjmg 
away  goods.  Defend; ujE  niiBwcrcd  tlint  \m  inoTc  the  same 
as  sheriff  of  Johnson  county^  hy  vuluo  ofn  writ  of  attncTi- 
mcnt,  a  copy  of  wliidi  ha  nnnexcd  to  hia  answer.  Tci 
this  answer  plaintiff  dcuruirriHl,  nud  tho  ftourl  Rr,f(famed 
the  demurrer  to  so  miu-h  of  tho  iin?*wcr  ftfl  jimtifled  under 
the  writ  of  attachincriip  PlaHiiiff  rccovemd  jiivlgiucnt' 
It  is  now  contended  tltuf  (Tjo  coiu'1  furred  m  6(is?ruinifig  Iho 
demurrer  to  this  answer  m^  nmoiidcd.  Tlieio  HitpcarB  to 
have  been  no  exceptiotj^  UiVi^n  to  tlila  nding  on  thD  trial 
helow,  and  conpcqiiently  tho  ohjt  ction  tltf>nld  nc^t  now  ho 
entertained.  But  as  CMiTf^cl  for  aj  ]iulli*c  iqvpcars  lo  waive 
this  want  of  exception^  \v<i  will  decide  (IscpoinI  ]irc^ontf?d, 
Tlie  writ  of  attacluncnt  *indt'r  wlilrlj  dc^rt'Tidrint  thought  to 
justify,  is  so  grossly  duflrit^ut  in  FulmtjuKr,  ^o  cnilirely 
wanting  in  the  essential  doniuniB  of  pnrh  i\  \vi  U,  fliut  ife 
could  confer  no  authority  \\\m\\  an  oftli'nr  \n  \t\\\i\i)mf^v\j. 
It  does  not  state  the  caiiyt;  of  actitm,  ivtr  fh^i  nainci  <>f  the 
plaintiff,  nor  the  facts  and  oirGUut^tances  by  whicli  it  was 
authorized.  It  is /^r-im^^.  ^/ac'*^  vj>Id,  ttlid  ftmdd  cOnTor  no 
power  upon  the  officer* 
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It  follows,  therefore,  ;that  tlie  court  below  ruled  cor- 
rectly. 

^       Judgment  affirmed. 

Wm.  Pcnn  Clarke^  for  appellant. 

t/1  D.  Templin^  for  appellee. 


Davis  v.  OTebrall. 

In  an  action  for  dowcrtolotn  in  the  city  of  Dnbuqnc,  on  which  pltuntiflf 'shon- 
band  had  a  pre-emption  right,  hot  conveyed  hiw  right,  by  deed,  to  B.,  wh<» 
tliercupon  purchased  the  title  from  the  United  States,  and  subseqnentlj 
conveyed  the  same  to  the  defendant ;  held,  tluit  defendant  was  estopped 
from  showing  that  plaintiff's  husband  was  not  seised  of  the  lots,  and  that 
she  wasentitled  to  her  dower  ihcroin.    Gbeexx,  J.,  contra. 

Whrra  tlie  husband  conveyed  his  title  to  land,  before  the  Code,  and  died  a^cr 
it  look  effect,  his  widow  is  entitled  to  dower  for  life  only«  according  to  liuj 
law  in  force  at  the  date  of  the  conveyance. 

Appeal  from  DichxAque  District  Court 
Opinion  ly  Hall,  J.    This  was  a  petition  for  dower  in 
certain  described  lots  in  the  city  of  Dubuque. 

The  records  and  proceedings  of  the  couit  below  present 
the  followiug  case : 

The  petitioner,  Jane  B.  OTerrall,  was  married  to  Francis 
E.  OTerrally  in  the  year  1834: ;  that  about  the  same  year 
they  became  residents  of  Dubuque ;  that  said  Francis  IL 
OTerrail,  soon  after  their  settlement  in  said  city,  came  into 
possession  of  the  real  estate  described  in  the  petition,  by 
virtae  of  a  pre-emption  right,  and  occupied  and  improved 
the  same ;  that  in  1837,  said  Francis  E.  OTerrall  proved 
up  his  pre-emption  on  said  lots,  under  the  act  of  congress 
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laying  out  the  city  of  Dnbuciue ;  that  Elijjih  It.  Bmell 
purchased  the  said  lots  and  improvements  from  said  Fmncis 
K.  OTerrall,  on  the  15th  of  September,  1840,  fi*r  Use  Bum 
of  five  thousand  five  hunflred  dollars  ;  that  he  exi*euled  ft 
deed  to  Bissell  for  the  same,  warranting  and  defpiHiing  th© 
title  against  all  pei-sons  except  the  TJiiited  States  ;  tlmt 
Bissell  entered  into  the  possession  of  the  premisi-n  nndor  the 
Bale;  that  afterwards,  in  order  to  enable  said  liiesell  to 
enter  said  lots  from  the  United  States,  OTerrall  relinquiehed 
to  the  United  States  his  pre-emption  right ;  thut  mid  Bia- 
sell  purchased  said  lots  from  the  United  States,  ami  r^mved 
a  patent  therefor;  that  afterwards,  Bissell  conveyed  to 
Davis  the  defendant ;  that  petitioner  had  never  rclin'jfughed 
her  dower  in  said  lots  ;  that  said  Francis  K.  O'Forr.ilI  died  oti 
the  5th  of  December,  1851,  and  that  Bissell  and  Uh  gran- 
tee have  held  the  premises  up  to  the  time  of  filing  tho 
petition. 

In  deciding  this  case,  it  is  enough  for  us  to  know  that 
Francis  K.  O'Ferrall  and  petitioner  were  lawfully  married 
before  the  conveyance  to  Bissell ;  that  OTerrall  was  In  pos- 
session of  the  premises  in  which  the  petitioner  dtinanda 
dower  ;  that  ho  conveyed  by  deed  the  premises  to  Bissell^ 
who  entered  under  the  the  deed,  and  that  he  has  not  been 
evicted,  but  has  in  person  or  by  his  grantees,  held  the  pos- 
session up  to  the  time  of  filing  this  petition. 

Bissell  having  entered  into  the  premises  under  tho  deed 
from  OTerrall,  is  estopped  from  denying  OTeiniiPfl  title, 
whilst  he  or  his  grantee  continue  that  possosHitm,  The 
door  is  eflfectually  closed  against  all  other  enquiry.  T3ie 
authorities  appear  to  be  clear  and  uniform  upon  tbli 
question. 

1  Conn.  R,  185  ;  2  Greenlf.,  227  ;  6  ib.,  244  ;  17  Wead, 
164;  14  John.,  R.  22;  7  Cowen,  G37;  2  Hill,  3r)3  ;  5 
Wend.,  247  ;  Park  on  Dower,  247  to  253. 

The  dower  should  be  assigned  under  the  law  in  force  bX 
the  time  of  the  conveyance  by  OTerrall  to  BiesoU.  This 
is  an  estate  for  life  in  the  one-third  part  of  thc^  premises* 
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At  the  time  of  tlie  convejunce  to  Bissell,  the  law  of  dower 
only  gave  a  contingent  or  inchoate  right  to  the  wife,  of  a 
life  estate.  Every  other  part,  except  this  right  of  dower, 
was  ve6^ed  in  the  husband.  He  could  convey  what  he 
legally  owned,  and  on  which  there  was  no  legal  encum- 
brance, neither  inclioate  or  contingont,  arid  Bissell  coidd 
safely  purchase,  witliout  the  tear  of  future  legislative  enact- 
ments, all  that  OTurrall  owned  and  could  sell. 

OTerrall  had  the  right  to  sell  all  that  the  law  then  in 
force  did  not  reserve  for  the  wife,  in  case  she  survived  her 
hiis!)and.  The  contract  of  sale  was  lawful  and  obligatory  ; 
and  any  act  of  the  logistature,  that  changed  the  estate 
granted  by  OTerrall  and  purchased  by  Bissell,  would  be  a 
clear  violation  of  the  obligations  of  the  contract.     f*> 

Judgment  reversed. 

Dissenting    Ojp'-ninn,  hy  Grekni^:,    J.      I  cannot   agree 
with  the  ninjoi-ity,  that  a  widow  is  entitled  to  dower  in  a 
mere  prc-einption  riglit  to  land.     It  is  conceded  that  the 
law  in  force  at  the  dale  of  the  conveyance,  must  govern. 
At  tlie  time,  OTerrall  sold  his  riglit  to  Bissell,  the  statute 
of  1 8^9  was  in  force.     Tins  statute  gave  dower  according  to 
the    course  of  the  common  law.     At  common  law,   the 
widow  sliall  have  the  tliird  part  of  all  the  lands  and  tene- 
ments, vvherof  \\\i-  husband  was  seized  in  fee  simple,  or 
fee  fcnl  a  a-y  time  during  coverture  to  hold  to  herself  for 
the   term  of  Iior  nnf.nral   life.     2  Black.   Com.,  120,  181. 
On    page  137,  t!ii3  antlior  tells  us:  "  Tliough  the  hus- 
biUKl  had  the  n^e  of  land  in  absolute  fee  simide,  yet  the 
wife  V  as  not  cnfiiled  to  any  dower  tlierein  ;  he  not  being 
seiz-d  t^eicof."     A  pre-emption  riglit  only  gives  the  per- 
son the  preforrnee  to  buy  the  land  at  a  stated  price.     The 
party  holding  such  a  right  is  not  in  any  sense  of  the  word 
legally  seized  of  t!ie  land.     He  has  merely  the  temporary 
Fos:.e:i:.ion,  and  \\\^  prior  right  of  purchase  ;  the  right  to 
become  seized.     O'Ferrall  had  the  use  of  the  lota'onlj; 

(a)    fiwr  Z>afrw>.  O'Ferrall.     Attic  168. 
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but  was  not  seized  tliereof,  and  could  only  liavo  become  60 
on  pa}'ing  tlierefor  the  blipubited  i)ricc  to  the  comnjisgonen 
At  the  time  O'Ferrall  sohl  liis  chxim  on  the  lota  to  DiBselli 
the  title,  the  true  le^^al  seizing  of  the  Iota  wa,^  in  the 
United  States,  and  remained  there  until  they  were  entered 
by  Binsell.  As  soon  as  BisscU  secured  his  certificate  of 
purchase  from  the  commissioner,  he  acquired  fhc  absohit© 
title.  Dower  bcin^  entirely  a  legal  demnud  tliat  can  onlj 
attach  when  the  husband  has  acquired  a  legal  Bcizln  of 
the  property,  it  follows  that  no  dower  incinnhraiiec  could 
affect  the  lots  in  (jucstioii,  until  the  Icgnl  title  Avas secured 
by  liissell ;  he  having  a  wife,  slie  was  necessarily  the  fii'st 
woman  who  became  endowablc  of  the  Ioib.  A  party 
buying  of  IJissell,  was  not  called  upon  to  gn  boblud  hifl 
patent  from  the  government. 

No  purchaser  has  been  expected  to  go  behind  tlie  govern- 
ment title.  That  Las  been  regarded  as  the  fuuiitahi  head  J 
the  only  reliable  source,  the  only  sale  eturiing  point, 
whence  Jill  titles  to  land  in  this  state  are  traced.  J^iit  this 
foundation  to  all  our  titles,  has  been  6!]aken  at  h-ust  in  this 
instance,  and  is  required  to  yield  to  antt'cedtiit  equatter 
claims.  Vacillating  and  insecure  as  those  flaitrib  arc,  and 
having  covered  a  large  porti«^n  of  the  buat  property  in  the 
state,  serious  loss  and  injustice  must  be  inflictijd  upon 
innocent  ]>urchasers  of  property,  if  tLe  widows  ttf  those  who 
have  been  in  possession  of  claims  on  the  public  hmdj  can 
come  in,  under  the  cry  of  estoppel,  bid  defianee  to  govero- 
ment  sales  and  patents,  and  claim  their  third  of  the  property, 
on  the  ground  that  their  husbands,  were  for  a  time  iif 
possession,  and  abandoned  tliat  possession  to  anutherj  who 
subsequently  acquired  title.  If  this  doctrine  uf  cistuppel  can 
be  extended  so  far  as  to  be  ap])licable  to  the  ease  at  bar,  it 
can  be  made  equally  applicable  to  all  squaUer  claims  wliero 
the  settlers'  possession  was  transferred  to  a  party  who 
became  the  purchaser. 

The  fact  that  a  possession  is  justified  by  a  pre-emption 
*24 
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right,  gives  it  no  additional  validitj.  A  pre-emption  ia 
not  transferrable  by  deed  or  otherwise.  A  transfer  \^orke 
a  forfeitnre.  It  follows  therefore,  that  when  a  pre  emptor 
sells  his  claim,  or  gives  np  his  possession,  he  forfeits  his 
pre-emption,  and  all  the  pretended  equities  he  held  niider 
it,  and  the  land  is  then  subject  to  be  entered  by  the  first 
applicant.  As  a  pre-emption  right  is  not  alicnahlG,  it 
follows  that  there  can  be  no  dower  or  relinqu'shtnent  of 
dower,  connected  with  such  a  right. 

Neither  can  a  pre-emption  right  to  buy  land,  be  inherited, 
it  can  only  be  exercised  by  the  party  who  in  person  acqaires 
it  by  actual  residence  and  improvement.  If  he  dies,  the 
right  dies  with  him.  A  wife  can  only  be  endowed  of  that 
realty  in  which  her  issue  might  become  the  heir.  2  Black,, 
Com.,  131. 

In  this  case,  it  seems  obvious,  that  Bissell  acquired  no 
title  in  the  land  by  virtue  of  the  deed  from  OTernill  Ho 
only  secured  OTerralFs  relinquishment  of  the  pre-eiuj>tion, 
which  enabled  him  to  purchase  the  lots  at  tlio  goveninient 
price.  To  secure  such  relinquishment,  a  deed  w;is  not 
necessary.  A  simple  notice  to  that  effect  would  have  secured 
the  same  result ;  consequently,  the  deed  should  not  havo 
sufficient  validity  to  produce  an  estoppel. 

The  doctrine  of  e3toppel  is  not  applicable  to  this  case. 
It  would  be  dangerous  to  truth,  to  investigation,  and  to 
titles  generally,  if  estoppels  are  to  bo  so  indiscriminately 
recognized.  Bissell's  possession,  under  the  purchase,  was  but 
temporary,  and  was  subject  to  immediate  ouster  by  any 
•  other  party  who  might  have  secured  the  title  from  the  gov- 
ernment Although  O'Ferrall  was  in  legal  possession  of 
the  land  by  virtue  of  his  pre-emption,  Bissell  could  not 
acquire  such  legal  possession  from  him,  because  a  pre  cmp- 
tion  possession  is  not  transferrable.  Bissoll's  possession  was 
not  authorized  by  law,  until  he  secured  the  certificate  of 
purchase  from  the  government.  The  seizin  from  the  gov- 
ernment became  permanent,  and  absorbed  all  others.  He 
was  then  in  poBsesBion  under  the  government,  and  not  under 
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OTerrairs  deed.  This  deed,  altlioiigh  one  in  form,  was  not 
one  in  effect.  As  a  conveyance  of  title,  it  amounted  to 
nothing  more  than  a  blank  piece  of  paper.  Upon  its  very 
face  it  showed  the  title  to  the  lots  to  be  in  the  United  States, 
and  hence  it  only  purported  to  impart  a  claim  right  to  the 
improvements  and  possession  ;  and  for  that  purpose  a  ver- 
bal contract  was  valid.  Kev.  Stat,  456,  §  1.  It  foUowsi 
then,  that  there  is  no  position  taken  by  Bissell  s  grantee 
that  is  inconsistent  with  any  fact  recognized  by  that  deed. 
In  Warren  v.  Lelandy  2  Barb,  613,  it  was  held,  that  where 
the  truth  appears  in  the  same  deed  with  other  matters  which 
would  otherwise  work  an  estoppel,  the  party  that  would  be 
60  estopped  may  avail  himself  of  such  truth. 

A  man  is  said  to  be  estopped,  when  he  has  done  some 
act  which  the  law  will  not  permit  him  to  deny.  Lord  Coke 
says,  "  an  estoppel  is,  when  a  man  is  concluded  by  his  own 
act  or  accceptance,  to  say  the  truth."  Blackstone  defines  '^  an 
estoppel  to  be  a  special  plea  in  bar,  which  happens  when  a 
man  hath  done  some  act,  or  executed  some  deed,  which 
estops  or  precludes  him  from  averring  anything  to  the 
contrary"*' 

In  this  case,  it  is  true,  BItesell  received  the  deed  from  OTer- 
rall;  but  it  is  not  true  that  either  he  or  his  grantee  seeks  to  con- 
trovert anything  that  they  received  under  the  deed.  The  deed 
itself  shows  all  that  is  claimed  by  appellant.  It  shows  that 
the  title  was  not  in  OTerrall,  but  was  in  the  United  States. 
The  deed  itself  shows  that  the  right  of  dower  could  not 
attach  to  the  lots  described  therein.  It  in  effect  guarantees 
the  title  to  be  in  the  United  States  and  not  in  any  one  else. 
But  if  the  doctrine  of  estoppel  is  applicable,  Mrs.  OTerrall 
is  estopped  from  claiming  dower  under  her  husband's  deed, 
as  a  privy  thereto,  because  it  shows  that  he  was  not  legally 
seized  of  the  premises. 

But  the  doctrine  of  estoppel  is  not  applicable  to  that  deed, 
for  another  very  obvious  reason.  The  deed  is  inoperative, 
and  has  been  so  ever  since  Bissell  obtained  the  permanent 
title  from  the  government    In  WaUaee  v.  Miners  6  Ham., 


364  SUPREME    COURT    CASES, 


Davis  V.  O'Ferrall. 


it  is  decided  that  the  recitals  in  a  deed  which  is  inoperative 
or  void,  does  not  work  an  estoppel.  See,  also,  Siriclair  ^. 
Jackson^  8  Cow.,  543. 

Nor  will  the  recital  in  a  deed  bind  those  who  claini  bj 
title  paramount  to  the  deed.  1  Greenl.,  Ev.,  §  23,  note  3  ; 
Carver  v.  Jackson^  1  Peters,  1.  That  BisselFs  title  was  par- 
amount will  be  readily  conceded  by  all. 

There  is  still  another  very  conclusive  reason  why  the 
doctrine  of  estoppel  is  not  applicable  to  this  case.  It  is  a 
general  rule  that  the  grantee  is  not  estopped  from  gainsay- 
ing anything  mentioned  in  the  deed,  for  it  is  the  deed  of 
the  gratitor  only  ;  1  Greenlf.,  Ev.,  §  24.  True,  if  the  gran- 
tee claims  title  under  the  deed,  he  is  thereby  estopped  deny- 
ing the  grantor's  title.  But  the  grantee  in  this  case  dute  not 
claim  title  under  the  deed  from  O'Ferrall,  nor  does  he  deny 
the  grantor's  recital  of  title,  as  set  forth  in  his  deed.  In 
Miller  V.  Bagwell^  3  McCord,  429,  it  is  decided  that  a  reci- 
tal, to  amount  to  an  estoppel,  must  come  from  the  purty  to 
be  estej)pcd,  and  not  from  his  opponent.  This  is  directlj 
to  the  point  and  most  conclusive  of  this  case. 

In  ComstoiJc  V.  JS/nith,  13  Pick.,  116,  it  was  held  that  a 
covenant  in  a  deed  that  tlie  grarftor  will  warrant  agaiu&t  all 
persons  claiming  under  him,  does  not  estop  him  from  Bet- 
ting up  any  title  subsequently  acquired  by  him.  That 
being  the  case  with  the  grantor,  much  less  reason  is  there 
for  est(ipping  the  grantee,  who  made  no  such  deed  or  cov- 
enant, from  setting  up  such  subsequently  acquired  title. 

I  cannot  but  feel  that  the  majority  opinion  in  this  case 
has  extended  the  doctrine  of  estoppels  far  beyond  reason- 
able limits.  This  doctrine  is  at  variance  with  the  investiga* 
ting  policy  of  the  law,  for  it  precludes  investigation.  It  ia 
founded  on  convenience  for  the  prevention  of  frauds,  and 
should  not  be  carried  farther  than  the  objects  for  which  it 
was  ertablished.  Hence,  we  are  told  by  the  authorities,  that 
e8toj)pols  must  be  reciprocal  and  certain  to  every  intent; 
Boiling  v.  Mayor,  3  Rand.,  563  ;  Lj/oy^  v.  Prlman,  3 
Mis.,  629.    Estoppels  are  not  to  be  favored  ;  Leicester  v. 
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RelnjhotK  4  Mass.,  180 ;  BridgwaUr  v.  Dartmouth^  ib,, 
273  ;  Owen  v,  Bartholomew,  9  Pick.,  520. 

Among  the  authorities  cited  in  support  of  the  estoppel 
in  this  case,  that  which  seems  to  be  the  most  appropriate 
and  on  which  the  most  reliance  is  placed,  is  the  case  of 
SkpTwood  V.  Vand^nhurgh,  2  Ilill,  303.  It  may  be  well 
to  inquire,  what  analogy  has  that  case  to  this?  In  that 
case,  M.  died  in  1778,  and  J.,  his  only  heir,  married  the 
plaintiff  in  1783.  In  1786,  J.  gave  a  quit  claim  deed  to 
one  P.  of  all  lands  which  were  to  be  granted  by  tlie  state  of 
Ngw  York,  to  M.  as  a  gratuity  for  his  military  services  as 
a  Revolutionary  soldier;  subsequently  a  patent  was  issued 
to  M ;  J.  having  died,  his  widow  brought  ejectment  for 
dower,  against  a  party  in  posse«sion  uuder  title  derived 
from  P. ;  held,  that  the  defendant  was  estopped  IVum  denying 
the  seizing  of  the  plaintifl'^s  husband,  and  that  therefore  she 
i^as  entitled  to  recover.  To  justify  this  conclusion.  Nelson, 
C.  J.  claimed  that  under  a  statute  of  that  state,  the  legal 
estate  was  to  be  deemed  vested  in  M.  the  same  as  if  the 
patent  had  been  issued  before  his  death,  and  that  the  title 
of  J.  and  those  claiming  under  him,  were  subject  to  the 
same  incumbrances,  by  way  of  dower,  &c.,  as  if  the  patent 
liad  been  thus  issued  and  the  lands  had  descended  to  J. 
the  heir  at  law.  Cowen,  J.  differed  with  judge  Nelson,  in 
this  particular  and  says:  *'  It  is  settled  that  such  a  seizin 
is  not  sufficient  to  confer  any  right  upon  the  widow."  He 
refers  to  IStow  v.  Tifft^  15  John.,  458;  and  the  cases  there 
cited. 

N^w  is  there  not  a  wide  difference  between  that  case, 
and  the  case  at  bar.  In  that  case  the  land  had  been  paid 
for  by  M.'s  Military  services,  before  coveyance  by  his  heir 
J.  the  widow's  husband.  In  this  case  the  land  was  not  paid 
for  by  O'Ferrall.  In  that  case,  the  title  passed  through 
tlie  husband  ;  in  this,  the  husband  never  had  any  title.  In 
that  case,  the  grantee  claimed  under  the  deed  from  the 
husband ;  in  this,  the  claim  is  under  an  entirely  different 
and  paramount  title. 
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And,  unfortunately,  for  tlie  majoi:ity  opinion,  the  caao  in 
2  Hill,  and  all  the  other  cases  cited  from  New  York,  on  thia 
point,  have  been  pointedly  overruled  by  the  more  recent 
and  better  considered  case  of  Sparrow  v.  Kingman^  1 
Comst,  242.  It' is  in  that  case  decided,  that  in  ejectment 
for  dower  brought  against  a  grantee  of  the  husbafld,  under 
a  quit-claim  deed,  or  against  one  holding  under  such 
grantee,  the  defendant,  is  not  e8lopi)ed  from  showin^^  tliat 
the  husband  was  not  seized  of  such  an  estate  in  the  prcmia<^ 
as  to  entitle  his  widow  to  dower. 

As  the  majority  decision  upon  this  point,  reposes  mainly 
upon  authorities,  which  have  been  so  positively  overruled  ; 
I  regret  exceedingly,  that  it  should  have  been  made,  and  1 
especially  regret  the  necessity  of  interposing  views  so  much 
at  variance  with  those  expressed  by  my  .  learned  and 
esteemed  associates. 

Clark  and  Biaady  and  T.  Dams^  for  appellant 

Smithy  McEinlayy  and  Pooty  for  appellee. 


IOWA    CITY,    1854.  ^ffj 

JeiFerHon  Oountjr  %  Ford. 


Jefferson  County  v.  Ford  et  al. 

Where  F.,  ncting  as  county  tre^Murer  for  two  jeani  before  the  Co<lc>  ohtaintid 
Bubsequcntlj  a  receipt  from  B.,  as  county  judgc»  in  full  dtr  daiG  (it»d  othcjr 
taxes,  the  county  judge  not  being  authorized  to  receive  thi^  hUitt'  ri-vcuiri^i 
or  settle  fur  the  saniu  ;  and  where  judgment  had  been  reiid4'tur|  ri^nirmt  P. 
and  his  security  for  the  amount  of  state  tax  which  had  been  ]taid  by  him  ta 
the  county  judge ;  held,  that  F.  could  not  recover  from  Ihu  county  tba 
amount  of  state  revenue  paid  by  him  to  B.,  ascounty  judgu  \  lluit  B.  iH^cacno 
personally  liable  to  F.  ;  but  as  B.  acted  in  reference  to  the  stnte  f;;  nd^  without 
authority,  such  act  could  neither  bind  the  state  nor  the  couhfy. 

A  settlement  obtained  by  fraud, or  under  false  entries  and  comput/itionR,  Is 
not  valid. 

Appeal  from  Jefferson  District  Court 
Opinion  by  Hall,  J.  The  pleadings  in  this  cnso  preeeDt 
that  extraordinary  confusion  and  volubility  wliich  a  niost 
unbridled  system  could  invite.  Both  sidesappear  to  h&v^  an 
object.  The  plaintiff  to  get  his  hand  into  the  county  trcas- 
nry,  and  the  defendant  to  keep  it  out;  and  hoiU  partiLS 
appear  to  have  labored  under  the  most  bewildering  oL^scurity 
as  to  the  means  b}'  which  their  object  could  bo  attrunetl. 

Tlie  pleadings  appear  to  present  the  following  points  ; 
The  plaintiff  below  was  county  treasurer  of  pltfrurdoti 
county  from  August,  1840,  to  August,  1851,  wliua  ho  was 
succeeded  by  another  pei-son  ;  that  at  the  time  Ire  went  out 
out  of  office,  he  had  over  nine  hundred  r'ollars  of  the  stuta 
revenue  in  his  hands,  which  he  had  not  paid  ttwr  U^  fho 
state  treasurer;  that  on  the  19th  day  of  Septetnlkr,  1^^.51, 
he  had  a  final  settlement  of  his  accounts  as  trcusin*  r,  with 
Moses  Black,  the  county  judge,  which  embraced  {\m  s^nte^ 
county,  school,  and  lot  funds,  as  the  same  had  comt^  tt^  his 
hands;  and  upon  said  settlement  he  paid  d^endrnd  \\w  ^tato 
revenue  which  he  had  in  his  hands,  which  sura  wiis  received 
and  accounted  for  in  the  name  of  Moses  Black,  as  contity 
judge,  in  foil  for  all  the  state,  county,  school  and  lot  fuiidt 
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which  liad  come  to  his  hands.  Tluit  clefendaut  failed  to  pay 
over  the  state  funds  to  the  proper  officers  of  the  state ; 
that  the  state  had  sued  him,  and  secnritics  on  his  bond, 
and  recovered  said  amount. 

To  this  the  deferfdants  demur,  and  assign  many  canses 
for  demurrer,  wliich,  in  elTect,  amount  to  the  cause  allowed 
by  tlie  Code ;  that  hy  a  fair  and  natural  construction,  the 
petiilcm  does  not  show  a  substantial  cause  of  action.  Tliis 
demurrer  was  overruled  by  the  court,  and  exceptions  taken. 
The  defendant  then  answer,  and  denies  every  allegation 
in  the  i)etition,and  avers  that  Ford  and  his  sureties  have  not 
paid  the  judgment  recovered  by  the  state  ;  that  they  have 
appealed  it  to  the  supreme  court  where  the  suit  is  pending ; 
that  there  were  mistakes  in  the  settlement  with  the  county 
judge;  that  Ford  was  allowed  for  some  items,  amounting 
•  to  nine  hundred  dollars,  which  had  "previously  been 
allowed  him  by  the  county  commissioners ;  that  some  items 
for  lots  were  wlihheld,  and  not  settled,  amounting  in  all  to 
tliree  hundred  dollars,  and  defendant's  claim  an  ofF-set,  &c. 
The  amended  answer  sets  up  fraud  in  the  settlement, 
and  that  Ford,  by  false  representation,  imposed  upon  the 
county  judge,  and  induced  him  to  assume  to  act  as  agent 
for  the  state ;  that  he  turned  out  county  orders ;  that  he 
decieved  the  judge  by  false  entries,  concealing  facts,  false 
additions,  estimates  and  exhibits  ;  and  in  this  manner  the 
whole  settlement  was  a  fraud,  and  that  there  waa  no 
money  in  fact  paid  to  the  judge;  that  in  fact  and  truth, 
Ford  was  still  largely  indebted  to  the  county  for  sums  of 
money  not  accounted  for,  and  for  sums  allowed  in  the 
settlement  by  the  frauds  of  the  plaintiff.  The  plaindfF 
demurred  to  these  answere.  The  demurrer  was  sustained  by 
the  court,  and  judgment  rendered  for  plaintiff  for 
$760  03.  Tlie  defefendant  excepts  and  assigns  for  error, 
the  overruling  of  defendant's  demurrer  to  plaintiff's  petition, 
and  the  sustaining  of  plaintiff's  demurrer  to  defendant's 
answer. 
The  act  of  the  legislature  of  February  25th,  18i7,  regu* 
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toted  and  fixed  the  duties  of  coonty  treasurers,  until  the  fint 
^7  of  Jnlj,  1861,  when  the  Oode  took  effect,  and  which 
Jhare  not  been  changed  bj  the  Code.  6j  this  act,  a  separata 
Aax  was  levied  for  state  purposes,  which  it  was  made  the 
.fjatj  of  the  treasurer  to  collect  and  poj  over  to  the  state 
treasurer.  He  was  required  to  make  due  return  of  lUl 
moneys  collected  by  him,  together  with  his  county  and 
«atate  tax  list,  to  the  board  of  county  commissioners,  on  the 
first  Monday  of  January,  in  each  year — §  39, — ^and  to  pay 
into  the  state  treasury  the  amount  of  moneys  collected  by 
jiim,  on  or  before  the  15th  day  of  February,  in  each  year, 
— §  .60.  The  clerk  of  the  board  of  commissioners,  was 
lequired  to  certify  to  the  auditor  of  state,  the  amount 
belonging  to  the  state  treasury.  The  assessment  was  to  be 
returned  to  the  auditor  of  state,  and  the  treasurer  of  each 
coxmtj  was  to  be  charged  with  the  amount  of  state  tax 
according  to  this  copy  of  the  assessment  returned  to  the  * 
auditor,  and  the  treasurer  could  only  be  released  from  the 
obligation  of  his  bond,  when  the  whole  amount  due  the  state 
was  paid  in  or  satisfactorily  accounted  for, — §  58.  Under 
this  act,  the  state  and  county  revenue  is  kept  entirely 
separate.  The  county  treasurer  dealt  entirely  and  exclu- 
sively with  the  county  commissioners,  in  all  matters  per- 
taining to  the  county  revenue,  and  with  the  treasurer,  and 
auditor  of  state,  in  those  pertaining  to  the  state  revenue. 
This  court  decided  in  the  case  of  JFord  et  al.  v.  The  Board 
of  Comaniss-ioners  of  Jefferson  Cov/mt/y^  at  the  last  term;  <»•> 
that  nothing  would  release  the  treasurer  from  his  bond  for 
the  state  revenue,  but  a  payment  to  the  treasurer  of  state,, 
of  the  amount  due  on  the  tax  list,  or  a  satisfactory  account- 
ing for  the  non-payment,  and  that  a  paying  ^over  to  his 
-successor  in  office,  or  to  the  county  judge,  was  not  a  satis- 
factory accounting  for  the  non-payment  to  the  state  treasurer. 
It  follows  then,  that  if  Ford  did  account  with  the  county 

<a.)  S«e  Fwd^  «/  ▼.  Jiffffrmm^Mtniy,  AnU.  373. 
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judge,  they  were  both  acthig  beyond  their  legal  dutieB  and 
powers,  and  could  not  bind  the  countv  or  the  state.  In 
'  8uch  acts  they  cease  to  be  officers,  and  their  doings  rt^Iato 
to,  and  bind  them  as  pei^sons,  and  nothing  more.  There  Is 
a  total  want  of  power  in  either,  to  make  the  settlement  Tor 
or  fix  the  rights  of  the  state  or  liabilities  of  the  county* 
Then  the  county  of  Jefierson,  through  her  anthoiisEcd 
officers,  never  settled  with  Ford,  never  received  anything 
from  him  and  is  liable  to  him  for  nothing. 

A  county  is  strictly  a  political  corporatioUi  a  grant  of 
power  to  a  designated  portion  of  the  people,  to  aid  and 
arrange  the  machinery  of  government,  for  the  whole  statou 
It  is  not  designed  for  pecuniary  profit,  nor  has  it  any  powers 
but  such  as  pertain  to  its  strict  municipal  and  public  char* 
acter. 

The  county  treasury,  could  not  become  the  depositee  of 
any  funds,  but  those  that  the  law  brings  to  it.  The  officers 
of  the  county  cannot  involve  the  corporation,  by  unauthor- 
ized contracts,  nor  bind  the  county  by  extra-ministerial 
settlement,  and  the  old  maxim  ^*  that  he  who  truaU  must 
pay^  will  apply  in  this  case  to  Mr.  Ford,  with  as  much  forco 
as  it  did  in  the  case  from  whence  the  maxim  originated. 

But  it  is  said  that  it  was  a  mistake,  both  parties  wcro 
mistaken,  and  the  county  have  obtained  the  money  of  Ford, 
and  justice  requires  that  it  should  be  repaid  to  him. 

The  answer  is  that  mistakes  never  give  power;  nover 
create  authority';  never  bind  the  principle  wlien  made  by 
an  agent  The  mistake  in  this  case,  goes  to  the  power,  in 
the  officer  to  act  at  all,  and  did  not  arise  in  the  discfaaiga 
of  a  duty,  computation  or  settlement,  which  the  officer  had 
any  right  or  power  either  to  begin  or  conclude.  There  is  no 
link  or  thread  by  which  the  act  complained  of  can  be  con- 
nected with  the  authority  to  do  it  Certainly  the  county  of 
Jefierson,  was  not  mistaken,  for  she  was  not  a  party  to  the 
transaction,  she  was  not  there  by  lier  legal  authorized  agent 
or  officer.  She  was  legally  incapable  of  licing  a  party  to 
such  a  mistake. 
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Every  attribute,  duty,  liability  and  obligation  of  tho 
corporation  of  a  connty,  is  fixed  and  defined  bylaw.  Sl^e  is 
strictly  and  technically  a  creatnre  of  law,  and  by  law,  aro 
her  dntics  and  obligations  alone  manifested  and  ber  liabili- 
ties established. 

If  Mr.  Ford  has  suffered  on  this  transaction,  his  rcconrso 
must  be,  if  he  has  any,  upon  Mr.  Black,  or  the  person  who 
was  in  fault.  If  there  has  been  any  mistako  it  is  between 
those  persons  who  made  the  mistake. 

This  view  of  the  case  makes  it  unnecessary  to  discuss 
the  question  arising  upon  the  judgment  of  tho  court,  sus- 
taining the  demurrer  to  defendant's  answer.  This,  we  think, 
was  equally  erroneous  with  the  other.  A  settlement 
obtained  by  fraud,  false  entries  and  false  computation  ;  pre- 
senting claims  previously  allowed,  we  think  was  no  settle- 
ment at  all,  and  the  balance  found  due  could  not  be. 
enforced. 

Judgment  reversed. 

Knapp  and  Clinton^  for  appellant. 

Slagle^  Acheaon^  and  0.  Negua^  for  appellee. 
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fUm  origimd  notioe  for  p^nonal  vervioe  flhouM  be  retammt  to  Oie  oonii  '^  «M 

.    fimnd/ '  before  noUoe  can  be  anthorued  by  publioation. 

Iteibra  a  defendant  can  be  considered  in  de&ult,  on  a  notice  bj  pnblieitMB, 

it  ihoold  appear  that  a  copy  of  the  petition  and  notice  had  been  directed 

i»him  through  the  post  office,  as  required  by  the  Oode. 

Appeal  from  Louisa  District  (hurt 
(Opinion  by  Gbsekb,  J.  An  action  to  forecloBe  a  mort- 
gage against  P.  P.  Ti-ask.  Notice  retnmed  into  clerk's 
office  by  the  coroner,  declaring  the  defendant  to  be  a  non 
resident  of  the  State.  Date  of  return,  Jnly  29, 1853.  It 
i^pears  of  record,  that  notice  by  publication  was  coiA^ 
menced  on  the  25th  of  July,  four  days  before  the  return 
of  the  original  notice.  There  is  no  evidence  that  service  was 
attempted,  by  directing  the  notice  through  the  post  officei 
as  provided  by  Code,  §  1826 ;  and  still  the  court  below 
decided  that  the  defendant  was  in  default,  and  rendered  a 
decree  against  him  accordingly.  This  decree  was  obvi- 
ously unauthorized. 

The  record  shows  that  defendant  was  a  non-resident  of 
the  state,  and  it  may  well  be  questioned  whether  he  was 
even  subjected  to  the  jurisdiction  of  the  court.  But  if  he 
might  have  been  brought  within  that  jurisdiction,  the 
proceedings  clearly  show  that  he  was  not,  by  any  author- 
ized process. 

1.  The  original  notice  was  not  returned  to  the  court — 
^  not  found  " — ^before  the  notice  by  publication  was  com- 
menced. 

2.  There  was  no  copy  of  the  petition  and  notice  sent  to 
fhe  defendant  through  the  post  office,  as  required  by  the 
Code,  §  §  1826,  2497. 

At  the  last  term  of  tins  court,  it  was  held  tliat  notice  by 
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publication  i^    not   good    unlefl8    these    directions    are 
olNmTe4.  <*> 

Jtid(pnent  v^y^g^i^ 

J,  ButUr  and  J7.  0*OannoT^  for  appeUaiat. 
JB.  j^   Wri^ht^  for  appellee^ 


Wmaacb  «<  €rf.  v.  (kn  or  Mvaoanm. 


Vbitt  •  slljf  k  anlhoruBid  to  gmde  and  nqgnkto  iCrMli*  simL  in  i 
gvtten,  ealTerte  and  diaiiia,  11m  Wfnk  ia  kftjn  aoali  an  wiliaMMtoMi)ipg 
md  negligent  state  as  to  came  water  to  flow  upon  and  injure  priratepvop- 
^irtj*  tbe  citj  iR  Hable  to  the  owner  for  the  damages. 
Wherbaii  ineorporatedcompanyiaaiithoriaedtodoan  set;  and  where  il  Is  «a 

.  Mgiigantly  done  aato  eooaaioo  baa  and  iiijuy  taolhen^  the  ai liahnHf 

ahemM  atUch  to  the  eorpoiatioD,  as  woold  attaeh  to  an  indiTidaal  nndM 
like  circamataneea. 

Ajpfpeal  from  Mtiscatine  District  Court. 
Opinion  by  Hall,  J.  The  plaintiffs  in  this  case  brong^hii 
iheir  action  against  the  city  of  Muscatine,  to  recover  dsoBr 
t^ffi$.  sustained  by  the  plaintiff,  occasicmed  by  the  impropof 
ig;id  mukillfDl  construction  of  certain  culyerts,  draina  ax^4 
l^tters^  n^ade  by  the  dty,  by  which  the  wat^  ^as  tnmed| 
and  flowed  upon  the  plaintiffs  premises,  situate  in  saia 
city ;  and  also,  that  the  city,  in  constructing  their  work^ 
kad  left  them  in  an  nnfinifihed  state,  and  in  s^cih  a  W!9r 
less  and  n^ligent  condition,  that  a  large  quantity  of  wa^p 
iraamade  to  overflow  the  premisiea  of  the  pIainti£E^  o«ci|r 
fponing  damage,  ^c. 

^)  .PMmy  T.  P<alN».  4f^.  % 
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To  tills  petition  tho  defendant  filed  a  demurrer,  which 
was  sustained  by  the  court  below ;  and  judgment  was  ren- 
dered against  tho  plaintiff.  The  sustaining  of  the  demur- 
rer is  assigned  for  error. 

The  power  and  authority  of  the  city  of  Muscatine  to 
make  the  improTcments  that  are  alleged  to  have  produced 
the  injury  complained  of,  is  not  denied;  and  the  only 
question  presented  for  our  decision,  is  as  to  the  liability  of 
the  citj  for  damages  occasioned  from  the  improper  and 
negligent  manner  in  which  they  executed  their  powers  and 
duties,  in  making  those  improvements.  It  has  been  con- 
tended tliat  a  corporation,  such  as  this,  is  governed  by.  a 
different  principle  from  that  applied  to  individual  citisensi 
and  that  it  cannot  be  made  liable  for  acts  of  non-feasance 
or  negligence  of  its  agents,  in  the  construction  of  its  vari- 
ous improvements.  We  cannot  assent  to  this  doctrine,  aa 
being  sustained  either  by  reason  or  authority. 

That  the  legislature  can  create  a  corporation,  and 
exempt  it  from  duties  or  obligations  which  are  denied  the 
natural  citizen,  may  perhaps  be  true;  but  unless  such 
privileges  are  expressly  conferred,  no  court  ought  to  givo 
them,  by  construction  or  implication.  The  tendency  of 
legislation  and  tlie  decisions  of  courts,  is  to  main- 
tain equality  of  rights,  whether  the  interests  and  duties 
are  exercised  by  a  number  of  persons  associated  into  a 
corporation,  or  by  private  persons.  The  true  principle 
should  be  to  make  the  party  liable  who  had  the  authority 
to  act,  and  who  autliorized  tlie  act,  that  occasioned  tho  dam- 
age ;  especially  when  tlie  damage  is  consequential.  Tko 
necessity  that  the  city  authorities  should  have  the  power 
to  grade  the  streets,  provide  drains,  gutters,  culverts,  and 
such  improvements  as  the  public  convenience  required, 
so  far  OS  these  matters  are  concerned,  cannot  be  denied| 
and  their  authority  over  such  matters  should  be  complete. 
->-The  interest  of  the  public  in  the  streets  and  alleys,  although 
^.  Y.  /it  is  only  an  avernieat,  is  as  perfect  as  that  of  a  natural 
peiBon  in  his  fee  simple  title,  and  their  right  to  enjoy  and 
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appropriate  them  to  tho  apocific  purpose,  should  not  be 
infringed  npon  by  tho  real  or  siippofied  convenience,  or 
relative  interest  of  any  one.  The  case  of  Creal  v.  the  city 
€f  Keohuk^  <*>  decided  by  tliis  court,  recognized  this  doc- 
trinoi  althongh  the  opinion  in  that  case  does  not,  perhaps^ 
as  thoroughly  keep  in  view  the  rights  of  the  public  to 
appropriate  what  is  clearly  admitted  to  belong  to  them,  as 
it  does  that  of  the  individual  citizen.  It  will  be  difficult 
to  establish,  upon  any  principle  of  universal  application,  a 
distinction  between  the  rights  of  one  and  the  rights  of 
many.  Why,  if  the  individual  citizen  has  the  unlimited 
right  to  use  bis  own  property  in  such  a  manner  as  may 
suit  his  convenience  and  wishes,  without  fear  of  damages 
firom  any  source — provided  he  uses  proper  caution  not  to 
directly  damage  his  neighbor — why  a  public  corporation 
cannot  in  the  same  manner  appropriate  their  property,  and 
subject  it  to  their  convenience  and  use,  without  being  sub- 
ject to  exactions  and  damages,  from  those  who  are  dis- 
commoded or  damaged  by  such  legal  use  of  public  prop- 
er^, will  most  certainly  be  difficult  to  reconcile  upon  any 
general  principle. 

Tho  negligent  or  unskillful  manner  of  using  or  appro- 
priating the  property,  whereby  damage,  is  produced,  is  to 
all  intents  the  same  to  the  injured  party,  whether  occa- 
sioned by  the  acts  of  a  private  citizen,  ,or  a  public  corpo- 
ration ,  and  the  law  protects  him  equally  against  both. 
There  can  be  no  difference,  in  principle,  between  the 
"  taking  of  private  property  for  public  use,"  and  the 
demolition  and  damage  produced  to  his  property,  by  over- 
iSiowingit  with  water.  This  would  not  be  in  the  use  of 
their  own  property,  but  a  destruction  of  the  property  of 
others. 

Tlie  cases  cited  by  counsel  for  appellant,  wo  think,  are 
clear  upon  this  point. 

3  Hill,  R,  633  and  612 ;  2  Denio,  R.,  434 ;  3  Com.,  460 
and  464;  1  Carter,  281. 


H«ll«^M<dbihiii. 


TL.   decision  of  the  court  below  will  be  rerersedyi 
the  cause  remanded  to  the  district  court  for  fortiber  proceo^ 

Judgment  refmwd. 

«/l  ScoU  Richmauy  for  appeliaat. 

/.  Butler  and  &  Whiehery  for  appellee; 


Hall  n.  MoMahaht. 

TIm  eoanlj  eoariis  qwuallj  limited  in  joriadietiim,  uid  hat  n»  salLarilf  %• 

adjudicate  titles  to  land. 
Wliere  the  proceedings  of  a  connty  court  are  taken  to  fhe  distriei  eoori  hj 

appeal,  and  prima  faeie  appear  onanthorised  and  ezlre  jndleiali  Oka  pn^ 

ccedings  and  appeal  maj  be  diamisaed  on  motion. 

Appeal  from  PotaweUamie  District  Oaurt 
Opinion  by  Grbenb,  J.  E.  Hall  claimed  a  deed  of  tll# 
county  judge,  of  Potawatamie  county,  for  a  lot  in  Coaa 
^  Mufib.  The  claim  was  resisted  by  McMaban  maA 
Williams,  and  the  county  judge  decided  that  tkey  weitt 
ih»  rightful  claimants.  Hall  appealed  to  the  district  tomt; 
On  motion,  the  appeal  and  proceedings  weate  dismined* 
This  is  claimed  to  be  erroneous. 

The  county  court  is  specially  limited  in  jurisdictioiiyiBd* 
has  not  authority  to  adjudicate  questions  affecting.  kMi 
tide.  In  the  present  case,  the  county  judge  was  otfy 
authorized  to  act  as  trustee  for  the  claimants  of  Iota  al* 
Ctomicil  Blufis,  and  was  n6t  invested  with  judteialautlfori^t 
to  determine  questions  of  title  in  relation  k^  ttean  ItfliK 
His  authority  then,  in  relation  to  the  matter  bebs^hiii^ 


^IQWM>   Oni.    IMi.  jgf. 


QIMW9.  SteL 


^118  ezdusivelj  ministerial,  and  as  title  adjudicatioiis  were 
not  witkin  the  jarisdictioa  prescribed  for  countj  courtly 
tiie  proceediiig  was  unauthorized.  He  was  merelj. 
authorized  to  act  as  trustee  &x  officio.  The  proceeding  not 
being  within  the  limited  power  of  that  court,  and  extra  judi- 
cial as  indicated  jprima/a<?itf  by  the  record,  we  condnde 
that  the  appeal  and  proceeding  were  properly  diamiseed. 

Jn^^ent  affirmed. 

e.  £.  ^jkmit,. for  appellant 

Claris  and^^SSbrr,  fbr  apfteUne. 


OxA.Tn  11.  SzxiL  CoufUy^  Judgfi. 

When  land  haa  been  enterad  bj  m  conntj  judge  for  town  piurpoeM,  under, 
the  act  of  1853,  he  ia  a  naked  tniatee,  and  cannot  be  sued  alone- for  Uttft  ta 
aoy^of  tkelfrtain  oontroTeraj.  The  eitf  or  acfeool  diatriet^  a»  cmiki  j/iia 
Ibe  joinadwithhim. 


Appeal  from  PciaMOtamU  Dutrict  Gouri. 
OpiwUm  by  Haix,  J.    This  was  a  petiticNi  filed  in  A*, 
dietrict   court  of    Potawatanue   eonnty,.  hj    DrowMgp 
<liMetagaiiiflt  Franklin  Steely  eomitj  j^ge. 

,  fiteel  aa  counQr  judge,  had  enteved  the  land  upon  whiek 
iliaei^  of  Ooimoil  Bluffi  is  situited,  undw  &a  ad;  e£ 
.oppM'ied  AfNTil  C»  1«M.    The  act  i«r  omgimB 
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merely  antliorizos  the  county  jndge  to  enter  the  land  in 
trnBt,  and  to  turn  over  the  trust  according  to  the  act  of 
tho  legislative  assembly  of  the  state  of  Iowa,  approved 
January  22, 1852,  and  such  other  laws  as  the  legislature 
may  hereafter  enact. 

!nie  act  of  1852,  requires  the  county  judge  to  convey 
**  to  each  person  who,  as  an  occupant,  may  be  entitled  to 
the  same,  such  part  or  parcels,  lot  or  lots  of  said  land,  as 
he  or  they  may  lawfully  be  entitled  to  "  upon  his  making 
the  proper  payment  The  unclaimed  lots  are  to  be  sold  at 
public  auction  after  due  notice,  and  the  proceeds  of  the 
sale  of  said  lots  to  be  appropriated  to  building  school 
houses  in  such  town. 

These  laws  make  the  city  or  school  districts  in  the  city 
residuary  cestui  que  use^  for  the  proceeds  of  all  lots  and 
hmd  entered  by  the  county  judge,  on  which  their  !«  no 
lawful  claim.  The  county  judfije  acts  as  a  naked  trustee, 
having  no  interest  in  fact.  He  is  bound  to  see  that  his 
trust  is  properly  executed,  but  has  no  power  to  decide  in 
controverted  cases.  Where  there  are  two  persons  claim- 
ing tlie  same  property,  he  has  no  alternative  but  to  with- 
hold it  from  both  until  their  rights  are  adjudicated,  or  if 
he  deeds  to  either  party,  that  party  would  take  the  title  as 
trustee  for  his  opposing  claimant,  if  it  should  subsequently 
be  so  adjudicated  where  a  claim  is  made  by  but  one  person 
and  there  are  doubts  as  to  the  legality  of  such  claim,  it  is 
the  unqustionable  duty  of  the  county  judge  to  withhold 
the  title  until  the  matter  can  be  investigated. 

In  the  case  before  us,  the  appellant  brought  his  action 
against  the  county  judge  alone,  the  real  party  in  interest 
which  is  the  city  or  school  districts,  are  omitted,  no  bind- 
ing decree  could  be  made,  and  nothing  would  be  settled  > 
by  an  adjudication  between  the  parties.  The  district  court 
properly  dismissed  the  petition,  but  we  have  no  objection 
to  setting  aside  tlie  order  of  dismissal,  and  remanding  tho 
cause,  with  instructions  to  the  court  below,  to  allow  the 
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appellant  to  amend  npon  payment  of  all  costs  up  to  tbe 
time  of  filing  tlio  amendment. 

Judgment  rorcrf  Qd. 


-«>•' 


(7.  K  iSS^ontf I  for  appellant 


BiwroH  v.  Hill.  ^ 

Id  a  case  commenced  beibro  a  jastice  of  tho  peace,  the  ckfendar^t  auMwcrod 
tiiat, "  he  had  pnid,  and  over-paid.  plaintifT  f4>r  aH  itenw  mI  ,iccf>ueit  ;'*  Iw-l^^ 
that  thin  should  beconnidered  a  denial  of  plaintiff 'a  doiranil ;  and  not  ana 
new  affirmatiTe  allegation,  to  be  taken  an  true,  if  not  denied. 

Id  aetiona  commenced  befiire  a  juaiice  of  the  peace,  atrirt  fLirniolitj  and  rcg- 
ulaiitj  in  pleadings  wiU  not  be  required  where  the  prurimona  of  the  Dod4 
areaubatantlallj  obaerred. 

Appeal  from  Dubuque  District  Conrt 
Opinion  hy  OreeitEi  J.  Action  onaccoimf,aommcncod 
before  a  justice  of  the  peacCi  tried  bj  jurj^  suid  verdict  iii 
favor  of  plaintiflP,  Henry  Hill.  Defendant  appealed  Xo  the 
district  court,  where  a  verdict  and  judgment  wcrercndcrcd 
a^insthim  for  the  full  amount  of  plaintifi's  chiiin.  1.  In  tlio 
diBtrict  court,  the  defendant's  answeraverrcd  thai  '^  ho  had 
paid,  and  over-paid  the  plaintiff  for  all  items  of  aecountp" 
and  claimed,  that  as  this  allegation  was  not  denied  hy  tho 
plaintiff,  it  should  be  taken  as  true.  Tlie  court  very  cor- 
rectly ruled  that  the  allegation  amounted  to  nalbing  mopo 
than  a  denial  of  plaintiff *8  account,  as  stated  in  tho  notico. 
To  this  ruling  plaintiff  took  exception,  and  rcfygcd  to  offer 
proof  of  payment.  He  now  claims  that  such  proof  was 
not  necessary  iinder  the  Code,  §  1742.  "Eacli  pleading, 
subsequent  to  the  petition,  shall,  in  relation  to  cvei  y  affir- 
siative  aUegation  to  which  it  should  respond^  contain  a 
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specific  admission  or  denial,  or  it  mnst  state  some  sufficient 
reason  for  not  doing  so.  Allegations  not  thns  responded^ 
tOy  mnst  be  taken  as  true."  It  is  claimed  that  defendant's 
afiBrmative  allegation  of  payment,  should  be  specificallj 
denied,  or  taken  as  true.  But  where  is  the  defeodaA^A 
d^al  of  plaintiff's  affirmative  claim  of  indebtedness,  if 
this  answer  is  to  be  considered  an  independent  affirmative 
allegation  t  If  the  answer  is  not  to  be  taken  as  a  denial  of 
plaintiff's  affirmative  demandi  it  follows  that  his  demand 
mnst  be  takenas  true.  As  the  pleadings  rested,  this  avei> 
ment  could  not  be  viewed  in  any  other  light  than  a  simple 
denial  of  plaintiff's  claim.  A  plea  of  confession  and  avoid- 
ance. It  admits  the  items  as  charged,  but  avoids  by  claim 
ingpayment  It  amounts  to  a  specific  denial  of  the  indebted? 
QMS  daimed  in  the  notice^  andnothing  more.  lit  is  remapi- 
Ave,  for  it  aven  pigment  of  the  items  of  aooomil^  a&d^  In 
effect,  fiiatiy  denies  the  indebtedness.  It  could  not  be  eoa: 
aidered  a  new  set  off,  for  the  Code  expressly  forbids  any 
new  demand  or  set  off,  in  the  district  cowrt;  |  Sk?4A. 

In  actions  commenced  before  a  justice  of  the  peaoe^ 
strict  formality  and  legulaiily  in  pleadings  will  not  be 
qaqpired.  If  the  xeqniiemeitfB  of  tiie  Code  are  siibs()|&- 
tialLy  observed,  and  justice  ia  fairly  adauju8tered»  the 
stiicteir,  and  move  pviecieefomiali^  of  higher  a|idoAore|H^ 
ished  tribunalsi  may  well:  ^  di^nsed  with. 

Judginedt  afirnwl. 

JSmithf,  MeJSitiHap  bp4  Ppor^,  tor  aj^peQw^ 

/.  Burt  J  for  appellee. 


Dison'  V.  nf  QttSbt, 


illM  ttt^MMflMMlit  upOR  An  hidicitiiieDt  is  in  wManlfairetote|»llMee 
•Itlioiigh  not  in  rtrict  aceordmnee,  with  the  Code,  it  ie  sRffident  if  it 
mppean  that  the  indictment  wae  legaHj  found  and  pneented  hy  the  giand 

A  jutj,  empanneled  to  trj  the  defendant  on  an  indictment  for  retailing  intoz- 
■Citing  Hquora,  were  sworn  **  the  tralh  to  apeak,"  Ac;  without  being  sworn 
'%to  try  the  issue  joined/'  at  required  hj  the  Code ;  held,  that  the  jury  wei» 
not  Iflgallj  sworn. 

Error  to  Marion   District  Court, 

Opinion  hy  Hall,  J.  The  plaintiff  was  indicted  in  tbe 
court  below  for  retailing  ardent  spirits.  The  indictment 
was  indorsed  as  follows :  '^  Presented  to  the  district  court 
of  Marion  county,  Iowa,  in  presence  of  the  grand  jury,  on 
t^e  11th  day  of  February,  1852. 

A.  Bklittkr,  C.  D.  C,  Marion  Co.,  Iowa« 

«*  FUed  February  11, 1853." 

A  motion  was  made  by  the  defendant  below  to  qua«h 
the  indictment  on  the  ground  that  the  indorsements  upon 
fhe  indictment  did  not  show  a  legal  finding  or  presentation 
by  the  grand  jury,  which  motion  was  overruled  by  the 
eonrt  and  exceptions  taken. 

A  jury  was  empanneled  and  '*  inoorn  the  truth  to  speak^^^ 
and  a  verdict  returned  against  the  defendant  below.  This 
presents  the  only  material  points  in  the  case.  The  ca8e%)f 
Wau-kon-chovMieek-kow  v.  United  States^  Morris,  332,  is 
a  full  answer  to  the  first  point  made  in  this  case.  We 
cannot  but  think  that  the  indorsement  on  the  indictment 
ifl  a  substantial  compliance  with  tlie  Code.  Tnie,  it  is  not 
fully  in  accordance  with  its  directions,  but  there  can  be 
no  doubt  but  that  the  indictment  was  legally  found  and 
presented  by  tlie  grand  jury.  Tbe  case  of  Harriman  v. 
The  State,  2  G.  Greene,  286,  settles  the  other  point  presen- 
ted.     In  that  case,   die  record   showed  that   the    oath 


383  SUPREME   COURT   OASES. 

Frink  A  Oa  «.  Whielier.    . 

administered  fo  flic  jury  was ;  ^^tlie  iniih  ioBpcakupon  ths 
issue  joined  hetween  the  parlies.*^  Tlie  statute  in  force  at 
that  time  presented  tlio  form  of  oath  to  be  administered 
to  the  jury.  TIic  Code  no\Y  requires  that  the  jnry  shall 
be  sworn  to  fry  the  issue  joined^  Ac.  The  record  shows 
the  form  of  the  oath  nscd,  which  really  amounts  to  no  oalh 
whatever. 

Judgment  reTeraed* 

Ji  jE!  JTeal^  for  plaintiff  in  error. 

D.  C.  CSwrf,  for  the  State. 


Feink  ft  Co.  t^.  WmCBKB. 

After  »  canw  ban  been  tried  before  a  justice  of  the  peaoe»  snd  been  taken  by 
appeal  to  the  di^ict  court,  irhere  the  venue  was  changed  and  the  cam* 
cootinucd,  it  is  too  late  to  Eubmit  a  motion  to  dismiai  nn  the  ground  of  Tsrl- 
ance  between  the  petition  and  notice. 

The  petition  ih  the  foundation  of  tho  action,  and  the  notice  should  eon  fbrm  to 
it ;  and  in  caee  of  rarianoe.  the  difvrrpancj  should  fall  upon  the  nolaoi^ 
8cch  discrepancy  is  cured  bj  appearance. 

"Whc  re  a  caf^e  iu  taken  to  the  di&trict  court  bj  appeal,  errors  and  irrpgnlaritiCB 
jure  to  de  disregarded. 

Appeal  from  Scott  District  Court. 
Opinion  hy  Qrebnb,  J.  Tliis  suit  was  commenced  beforo 
a  justice  of  the  peace,  by  John  Frink  and  companyi 
sgainst  the  defendant,  for  cutting  and  mutilating  a  hack. 
Defendant  recovered.  Plaintiffs  appealed  to  the  district 
court,  where  the  defendant's  motion  to  dismiss  was  granted^ 
on  the  ground  of  a  variance  between  the  petition  and 
notice.    This  motion  to  dismiss  was  not  made  until  affcer 
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a  change  of  venue,  a  continuace  of  the  cause,  and  other 
proceedings  in  which  defendant  appeared.  As  the  cause 
had  been  tried  on  the  merits  before  a  justice  of  the  peace, 
an  appeal  taken,  and  several  appearances  in  the  district 
court,  before  the  motion  was  made,  the  objection  clearly 
came  too  late.  If  there  was  a  misjoinder  of  parties,  it 
should  have  been  taken  advantage  of,  before  trial.  Bat 
in  this  case  there  appears  to  have  been  a  variance.  The 
petition  is  the  foundation  of  die  action,  and  the  notico 
should  conform  to  it.  In  case  of  variance,  the  discrepancj 
should  fall  upon  the  notice.  Hence,  such  discrepancy  is 
cured  by  appearance. 

Besides,  on  appeal,  all  such  errors  and  irregularities  are 
to  be  disregarded ;  Code,  §  2318. 

Judgment  reversed. 

Smithf  McKinlay  and  Poor,  for  appellart 

W.  O.  Woodward^  for  appellee. 


Pabtridoe  v.  Cobkebt. 

The  reTenae  lawi  of  tbe  state  authorise  the  aak  of  land  for  tazm.  and  the  tnb- 
■eqnent  proceeding  to  foreclose  the  eqaitj  of  redemption  is  not  anconsti- 
tationai    In  general  the  proTisions  of  the  Code  may  be  enforced. 

The  supreme  court  wiU  onlj  trj  and  determine  such  matters  as  appear  of 
reocud. 

Appeal  from  Jackson  District  CowrU 
Opinion  hy  Hall,  J.    The  plaintiff  in  this  case,  filed  his 
petition  in  the  district  court  of  Jackson  county,  against  the 
defendant  claiming  the  fordosuro  of  a  tax  deed  ezecnted 
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%y  the  treafforer  of  said  oranty,  for  the  novih  half  of  watli 
"^pest  quarter  of  teetiim  twenty-oiiei  and  eoet  half  north 
imH  qaarter  of  aectioD  twenty-eight,  towndoiip  M,  notlli 
faoge  one  east  The  petition,  shows  a  sale  wd  deei  hgf 
tte  treasnTor  of  said  ooimfy,  to  plaintiff,  under  ckuflkm 
^ttdrtjHseren  of  tiie  Ciode,  and  prays  a  foredosnre  as  tbeMi& 
provided. 

To  tins  petition  the  defendant  demnrred,  on  the  gronad 
Aat  the  law  nnder  which  the  land  was  sold,  was  nncoosti- 
tetiooal  and  void.  That  it  impairs  the  right  of  trial  by 
jarj.  The  court  below  sustained  the  demurrer,  and  dis- 
missed the  petition.  The  appellants  assign  for  airor,  tiia 
sustaining  of  the  demmrrer  by  the  court  below. 

In  the  argument  of  the  case,  it  was  not  insisted  that  the 
revenue  law  was  as  a  whole  unconstitutional.  The  main, 
objection  was  to  §  §  505,  506,  of  the  Code,  and  tha 
absence  of  any  direct  provision  for  a  trial  by  jury.  §  % 
606,  506,  of  the  Code,  provide  that  land  may  be  redeemed 
after  suit  is  commenced  by  paying  in  addition  to  the 
amount  requred  before  suit  Ijrought,  the  sum  of  ten  dollars 
and  costs  of  suit,  and  the  owner  of  the  land  is  prohibited 
from  defending  the  suit  until  he  has  paid  or  tendered  said 
amount,  or  shows  that  no  tax  was  levied  on  the  land,  or 
that  he  had  paid  the  taxes. 

The  record  in  this  dase,  shows  that  the  defendant  was 
admitted  to  defend  the  suit,  but  is  entirely  silent  as  to  anj 
tender  or  payments  of  the  amount  required  by  these  sec- 
tions of  the  Code ;  nor  have  the  pleadings  progressed  to  a 
stage  where  a  jury  could  be  demanded  or  used  by  the 
party.  As  the  record  stands,  the  court  below  decided 
that  a  petition  to  foreclose  upon  a  tax  deed,  under  chapter 
27  of  tlie  Code,  could  not  be  maintained.  The  dedsion 
strikes  at  the  entire  law,  and  assumes  that  the  purchaser  or 
land  for  taxes  under  the  Code  has  no  remedy  whatever 
against  either  the  owner  of  the  land  or  the  land  itself. 

The  question  was  not  presented  to  the  court,  whether  the 
defendant  would  or  would  not  be  admitted  to  defend  before 
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he  had  paid  or  tendered  the  ten  dollars,  and  costB,  as  required 
by  the  CJode,  or  whether  the  defendant  was  or  wa«  ndt 
entitled  to  have  the  cause  tried  by  a  jury.  There  h  no  rec- 
ord to  sustain  the  arguments  and  positions  presented  by 
the  defendant  in  this  court;  and  we  have  no  pawor  to 
decide  any  other  questiona  than  those  presenfeU  by  the 
records. 

The  cause  is  remanded  to  the  district  court  of  Jaekeon 
county,  for  trial  de  neno. 

Judgment  revened* 

*    i'!  Bangs  and  J.  B.  Booths  for  appellant. 

Smithy  McKinlay  n.nd  Poor^  for  appellee. 
Vol.  rr. 26. 
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Waefield  r.  Woodward. 

In  an  action  of  right,  the  plaintifT  offered  in  evidence  a  sheriff '8  deed  cie- 
cuted  Febrtary  2i}.  1852,  by  virtue  of  a  sale  ui.ulc  Dieoiubtr  22th,  J8j3, 
showing  that  the  deed  was  cxeciited  a  il^onlh  before  the  redemption  per  I**'! 
of  fifteen  months  had  expired  ;  but  it  did  not  appear  that  the  deed  wa* 
delivered  to  the  purchaser,  before  the  ex}>iration  of  tha  time ;  held,  Ihal 
tlie  court  below  did  not  err  in  admitting  the  deed  in  evidence. 

Under  the  acts  of  1843  and  1816,  subjecting  real  and  pt^rwinal  c«tate  to  cm^ 
cution,  the  sheriff  is  not  precluded  from  executing  the  deed  befi>re  the  pur- 
chaser is  entitled  to  it.  But  if  such  deed  is  delivered  to  the  purchamT 
before  the  fifteen  months  have  elapsed,  it  is  still  equid,  at  least,  to  a  Ck-r- 
tificaie  of  purcliase,  and  admissible  in  evidence  to  bhow  a  right  to  Iheprup- 
ertj. 

Appeal  from  Muscatine  District  ConrU 
Opinion  hy  Greene,  J.  This  was  an  action  of  right 
commenced  by  William  G.  Woodward,  against  David  R, 
Warfield,  for  land  in  Muscatine  county.  Tiie  answer  denies 
plaintiff's  title  and  right  to  possession.  Judgment  forplaia- 
tiff. 

The  defendant  appealed,  and  now  contends  that  the  conrl 
eiTed  in  permitting  the  plaintiff  to  ofTiT  in  evidence,  the 
sheriff's  deed  from  which  he  claimed  to  derive  title.  This 
deed  purports  to  have  been  executed  by  the  sheriff  on  tlio 
22nd,  February  1S52,  by  virtue  of  a  sale  made  on  tho 
25th  December,  1850,  under  an  execution  in  favor  of  tho 
state  of  Iowa,  against  John  Holmes.  It  is  objected  tfmt 
the  deed  was  executed  before  the  time  of  redemption  liad 
expired.  Tliis  sale  took  place  under  the  act  of  1843;  Eev, 
Statute,  628,  and  the  amendatory  act  of  1840,  34.  % 
virtue  of  this  amendatory  actof  1840,  the  execution  defend- 
ant  had  a  right  to  redeem  the  land  sold,  at  any  time  withini 
twelve  months  from  the  date  of  sale  ;  and  if  not  redeemed 
by  him  within  twelvemonths,  it  might  be  redeemed  withm 
three  months  thereafter,  by  any  ot  his  judgment  creditorfl. 


IOWA    CITY.    1854.  337 

Warfiild  V.  Woodward. 

In  either  case,  the  act  directs  a  certificate  of  redemption  to 
be  issued. 

The  deed  in  this  case  was  executed  by  the  sheriff,  about 
fourteen  months  after  the  sale,  and  while  the  judgment 
creditors  had  a  right  to  redeem,  but  after  that  right  had 
expired  in  behalf  of  the  defendant  in  execution.  The  second 
section  of  the  aciof  184f>  directs:  "  When  any  real  estate 
shall  be  sold  on  e>'ecution,  under  this  act,  the  sheriff  shall 
give  to  the  purchaser,  a  certificate,  showing  tlie  amount  for 
which  said  real  estate  was  sold,  and  that  the  purchaser  will 
he  entitled  to  a  deed  at  the  expiration  of  fifteen  months 
from  said  sale,  unless  redeemed,  as  hereinafter  ])roYided  ; 
and  the  said  purchaser  shall  not  bo  required  to  have  said 
certificate  recorded." 

As  the  deed  in  this  case  appears  to  have  i:)een  executed 
before  the  expiration  of  the  sale,  it  is  contended  that  the 
sheriff,  exceeded  his  powers,  that  the  deed  is  consequently 
void,  and  should  not  have  been  admitted  in  evidence. 

It  will  be  observed  that  the  section  above  quoted,  merely 
directs  what  the  certificate  of  side  should  show,  and  among 
other  things,  it  must  show,  ^'that  the  purchaser  will  he 
entitled  to  a  decd^^^  &e.  It  says  nothing  al)ont  the  time 
when  the  deed  must  be  executed.  That  is  left  entirely  to 
the  discretion  of  the  sheriff.  If  more  convenient  for  him 
to  execute  deeds  one  or  three  months  in  advance  of  the 
timeof  delivery,  he  was  at  perfect  liberty  to  do  so.  There 
is  no  particular  time  designated  for  tins  duty,  Kev.  Stat., 
633 ;  §  10,  and  G3S,  §  28.  It  would  seem  that  the  deed 
might  have  been  executed  at  any  time  after  the  sale,  and  bo 
delivered  to  the  purchaser,  if  entitled  to  it  at  the  expiration 
of  fifteen  months.  We  take  it  for  granted,  that  the  deed 
was  not  delivered  to  the  purchaser  until  ho  was  entitled  to 
it,  as  there  is  nothing  of  record  in  the  case  to  show  at  what 
time  the  purchaser  obtained  the  deed. 

But  if  the  deed  had  been  delivered  to  him  in  advance  of 
the  fifteen  months,  it  does  not  follow  that  it  was 
void.    It  was  equal  to  a  certificate  of  pnrchase,  and  admisi- 
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ble  in  evidence  to  show  a  right  of  possession,  and  nothing 
could  avoid  it,  nnder  a  valid  sale,  but  the  certiiicate  of 
redemption  obtained  by  the  execution  defendant,  wifilin 
twelve  months,  or  by  one  of  his  judgment  creditors,  within 
fhe  fifteen  months  after  the  sale.  As  nothing  of  that  kind 
was  produced  on  the  trial  below,  it  is  safe  to  assume  that 
the  land  Iiad  not  been  redeemed,  and  that  the  deed  was 
properly  in  possession  of  the  purchaser.  From  the  recoid 
1>efore  us  it  is  clear  that  the  court  did  not  err  in  admitting 
tfie  deed. 

The  form  of  the  certificate  of  acknowledgment  was 
objected  to  in  the  court  below,  but  as  the  record  in  the  ease 
<3oeB  not  furnish  us  with  a  copy  of  the  certificate  or  its 
Bubstance,  we  cannot  disturb  the  ruling  below,  in  that 
mspect 

Judgment  affirmed. 


Cloud  and  O*  Connor^  for  appellant 
W.  G.  Woodwardjpro  MB. 
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LoaAN  V.  TcBBOTT  et  al.  ' 

WbBre  tbe  plaintiff  waspeimitted  to  file  amendmentB  tohm  petition.  It  is 
«iTor  to  refuse  leave  to  defendant  to  amend  hiB  answer.  Tbo  CuJd  Earot* 
imeodments.  to  pleadings. 

Whvre  ibur  parties  entered  into  a  written  agreement  to  go  uptri  a  joint 
Ad?0ntiire  to],California ;  and  where  ab^ut  a  month  after,  thr«e  rif  Ihe  f<iLnie 
parties,  with  another,  not  a  party  to  the  original,  make  additional  ttipii* 
iHitiQns  referring  to  and  connected  with  tlio  first  agreement,  ami  in  rufi-r* 
«Bcartothe  same  adTenture,  and  on  the  same  sheet  of  paper ;  luld,  that 
tlie  two  agreements  should  be  regarded  as  one  and  the  same  coiilract. 

In  an, action  upon  an  agreement  where  each  party  bad  sustained  dumagc^bj 
■  failure  of  the  other  to  perform,  the  defundant's  right  to  daiTiogii!  maj  bo 
wA  off  Against  the  plaintiff's,  and  it  is  error  in  the  court  tt»  tuceluilD  erl* 
i|4i»ee  tending  to  prove  defendant's  right  to  damages. 

Appeal  /rom  Marion  District  Court. 

Oginion  by  Hall,  J.  Samuel  Tibbott  and  WilHam 
Tibbott  brought  suit  by  i')ctition  against  W.  H.  lognii,  the 
{tcFendant  below,  upon  a  contract  as  follows : 

**  An  article  of  agreement  made  this  16th  day  of  March, 
1850^  between  Samuel  and  William  Tibbott,  of  Pleasant 
Gat)ve  township,  Marion  county,  Iowa,  of  the  first  parfp 
and  Dorrit  SheU  and  W.  H.  Logan,  township,  county  and 
state  aforesaid,,  of  tlie  second  part.  That  the  party  of  tho 
tint  part,  covenant  and  agree  to  fit  out  the  party  of  the 
second  part,  for  the  gold  regjona  of  California ;  tind  ihcm 
witb  clothing  and  provisions  to  said  region,  tircl  »Uo  to 
find  them  in  all  Lecessaries  while  there,  and  pay  one-lialf 
of  their  passage  and  expenses  home  for  one  ^u^ If  of  tlie 
goM,  the  party  of  the  second  part  dig  or  otherwise  ohtniOi 
tiU  the  2S.h  day  of  December,  1851.    It  i»  undci-gtood 
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tliat  tin  party  of  tli3  sg:;oii;1  part,  shall  sustain  half  of  tho 
expenses  of  hauling  their  own  provisions  from  market 
Signed  and  delivered, 

Daniel  Shea, 

"W.  II.  LoGANj 

Partj  of  the  second  part. 
In  presence  of  Terhy  Tutixe. 

Samuel  Tibbott, 
Wn^LiAM  Tibbott, 
Party  of  the  first  part." 
On  the  other  side  of  the  same  paper,  is  the  following  : 

''Pleasant  Grove,  Marion  County,  April  22,  18oi>. 
It  is  understood  and  agreed  by  and  between  the  under- 
signed company  now  bound  for  the  gold  region  of  Califor- 
nia, that  they  \vill  deposit  their  amounts  of  digging 
togelaer  in  company,  and  share  the  same  equally  iviicu 
done  digging,  and  also  that  if  any  one  or  more  of  tho 
party  or  company  should  die  here  or  there,  shall  sharo 
equally  with  thco!her  or  others  in  the  amount  dugin.DeccTU- 
ber  20, 1851,  and  also  if  any  should  lose  time  by  sickness, 
no  deduction  shall  be  made  for  the  same,  and  this  obliga- 
tion to  be  in  full  force  from  the  day  we — the  company — 
start  from  this  place  for  the  above  men.ioned  gold  regioa- 

Dakiel  Shea, 
"w.  ii.  logajs', 

WhU   TiBBOTI, 

Geo.  L.  Gkaist;' 

The  original  petition  was  filed  August  27,  1853.  On 
the  ISth  of  September,  1853,  the  defendant  filed  hid 
answer  to  the  i)eti:ion.  On  the  13th  of  September,  two 
amended  petitions  were  filed.  The  case  was  called  for 
trial,  as  the  record  shows  on  the  same  day  the  amended 
petitions  were  filed,  and  after  the  jury  were  sworn,  iho 
plaintiff  asked  leave  to  amend  the  answer  so  as  to  meet 
the  amended  petition.  This  was  refused  by  the  court.  One 
of  the  jurors  being  sick,  thc^  were  discharged.  Tiio 
defendant  renewed  his    motion   to  amend.     The    cour 
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refiisud,  alleging  as  a  rca^iii  tliat  ho  had  already  decided 
the  question.  A  new  jury  were  empanncled,  and  there- 
upon on  the  trial,  the  plaintiiF  gave  in  evidence,  the  con- 
tract above  dated,  15th  of  March,  1850,  after  plaintiff  had 
closed  his  evidence,  the  defendant  offered  tlie  contract 
written  on  the  the  other  side  of  the  paper,  dated  April 
22, 1850,  to  which  plaintiff  ohjoctcd,  and  the  court  ruled 
that  it  should  not  be  given  in  evidence. 

On  the  trial,  evidence  was  given  tending  to  prove  that 
the  plaintiff  did  not  perform  this  part  of  the  contract,  but 
sold  out  the  team  on  the  Humboldt  river,  700  miles  before 
they  arrived  at  the  gold  region,  and  abandoned  the 
defendant,  and  that  the  outfit  furnished  by  plaintiff  was 
insufficient.  TIio  defendant  attempted  to  prove  the  dama- 
ges he  sustained  in  consequence  of  such  abandonment 
which  the  court  ruled  improper,  and  refused  to  admit. 
The  court  also  instructed  the-jury  : 

"  That  thougli  the  outfit  mi;;ht  not  have  been  entirely  suf- 
ficient to  take  t!ie  parties  through  to  California,  still,  if  the 
said  out^t  was  of  use  and  value  to  the  defendant,  ])laintifFcan 
recover  for  the  same,  deducting  therefrom  such  amount  of 
damage  as  defendant  has  shown  he  has  sustained  by  reason 
of  the  plaintiff's  failure  and  if  such  use  and  value  exceeds 
such  damage,  then  plaintiff  will  be  entitled  to  a  verdict  for 
such  excess ;  an  1  if  such  damages  equal  such  use  and  value, 
then  for  the  defendant." 

There  were  several  other  exceptions  which  we  do  not  deem 
material. 

The  first  questioh  arises  npon  the  refusal  of  the  court  to 
allow  the  defendant  to  amend  his  answer,  after  the  plain- 
tiff had  filed  two  amendment^to  his  petition. 

It  is  possible  the  refusal  of  tlie  court  on  the  first  applica- 
tion might  have  been  justified,  nnder  the  circumstances ; 
bill  after  the  jury  had  been  discharged,  and  the  defendant 
made  the  aj)plication  to  amend,  it  was  the  duty  of  the  court 
to  have  allowed  the  amcfidment ;  Code,  §  §  1758  and  1759. 
To  refuse  amendments  when  the  pleadings  have  been  filed 
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in  the  hnrry  and  confusion  of  attendance  at  court,  would 
often  defeat  the  ends  of  justice,  and  the  Code  most  ovi- 
dentlj  contemplates  that  they  shall  be  permitted^  under  the 
exercise  of  a  sound  discretion  by  the  coui*t 

The  second  question  arises  upon  the  refusal  of  the  coait 
to  allow  the  contract  on  the  other  side  of  the  paper,  on 
which  the  contract  was  written,  to  be  given  in  evidence.  In 
this,  we  think  the  court  erred.  Although  it  was  not  signed 
by  one  of  the^  plaintiffs,  it  was  evidently  treated  as  a  part 
of  the  transaction,  and  by  one  of  the  parties  adopted. 
This  belief  is  strengthened  from  the  fact  that  they  were 
both  written  upon  the  same  paper,  and  the  one  of  die  2Sd 
*  of  April,  refers  to  the  one  of  the  15th  of  March  ;  and  more 
especially  should  this  contract  be  treated  as  a  part  of  the 
contract  of  March  15th,  if  there  was  any  evidence  tendinis 
to  show  that  the  plaintiffs  were  partners  in  the  adventttrei 

The  third  question  arises  from  the  exclusion  of  the  evi- 
dence offered  by  the  defendant,  tending  to  prove  that  fao 
was  damaged  by  being  deserted  on  the  Humboldt  river^and 
the  instructions  given  to  the  jury  that  they  should  deduct  the 
damage  defendant  had  sustained,  by  a  failure  of  piaintiOs 
to  comply  with  the  contract^  from  the  amount  of  benefit  and 
use  that  the  defendant  had  received  from  the  outfit 

The  inconsistency  of  these  rulings  is  too  apparent  to  be 
commented  upon.  The  instruction  recognizes  a  right  to 
ofl*set  damages ;  the  exclusion  of  the  evidence  denies  him 
the  right  to  prove  the  damages.  The  instruction  allowing 
the  damages  to  be  set  off  is  correct,  but  the  exclusion  of 
ihe  evidence  was  error. 

There  is  error,  however,  in  the  instruction.  It  aissniDeB 
that  if  the  plaintiff  partly^  performed  their  contract,  in 
taking  the  defendant  to  the  gold  regions,  that  plaintifi  could 
recover  the  contract  share  of  his  earnings,  and  the  defend- 
ant could  only  set  off  the  damages  he  sustained  hj  <lho 
plaintiff's  breach  of  contract  This  is  not  Iaw«  The  plain- 
tiff must  fulfil  his  obligation.  The  defendant  abandoned^ 
to  find  his  way  as  best  he  could  on  the  Humboldt  river,  700 
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miles  from  the  place  of  destination,  cannot  be  crJloil  tipon 
to  pay  for  the  plaintiff's  misfortunes  or  faults.  Ttic  petition 
does  not  seek  to  recover  for  the  use  of  the  team  and  board 
and  fare  of  the  defendant ;  it  avers  a  compliance)  witli  tho 
contract  on  the  part  of  the  plaintiffs.  They  mogt  stand  or 
fall  upon  the  truth  of  their  allegation. 

Judgment  reversed. 

J.  K  Ifealf  for  appellant 

Ck  O.  WrigkSj  for  appellee. 
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)  a  pnithaaer,  at  a  sheriff  'r  sale,  gives  a  receipt  to  theez«ctit  iciri  drf^nd* 
SBi  in  redempticMi  of  the  hind,  according  to  the  execution  law  jn  Torcp  al 
the  date  of  the  contract,  and  where  such  redemption  pajrocut  n^Td  fcct-ipi 
are  not  denied  by  the  purchaser,  he  is  c8topi)ed  from  claiming  tilja  uudcf 
thatsa'e. 

B.,  8.  A  Co.  obtained  judgment  on  a  note  dated  December  3D,  ifilS,  «ti 
which  tfcndiiioni  earptmat  was  issued  April  8, 1846,  and  a  levy  n^ud  paid  wtt^ 
made  under  the  valuation  law  of  1843 ;  held,  that  as  the  execution  rut  n  mod 
and  the  deed,  showed  that  the  sheriff  excrriaed  his  powers  and  mnduct^ 
the  sale,  exclusively  under  the  valuation  law  after  it  had  been  rep^nk'd ; 
aad  ah  the  contract  was  made  before  that  law  took  effect,  l.ba  d^cd  was 
prima  facie  void,  and  could  impart  no  title. 

The  execution  law  in  force  at  the  time  of  a  contract,  enters  ihto  and  b€^con)ena 
part  of  the  contract ;  and  where  such  contract  is  enforced  untk^r  ricvi^fioa 
ia!e^  sBch  sale  should  bo  conducted  in^harmony  with  the  law  i>f  Oil-  con* 
tmct^ao  08  to  leave  the  rights  of  parties  unimpaired. 

Appeal from.Dtilmque  District  Court 
Opinion  by  Gebbnb,  J.    Action  of  right»  to  r^co^^cr  lot 
three  hundred  and  fifty,  in  the  city  of  Dubuque.     Pctitloa 
*26 


1 


J 
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filc'1  hv  John  Burton,  ap;ain?t  Jiinics  M.  Emerson,  John  IL 
Eincrs«)n,  and  Jo!in  G.  Shields,  chiiming  the  riglit  to  tho 
lot  in  foe  simple. 

Tlie  answer  of  defendants  denies  tho  averment  of  th© 
petition,  and  alleges,  in  substance,  that  on  O^tobjr  3Sth» 
184i,  they  purchased  the  lot  at  a  sherifl*'s  sale,  by  virtue  of  a 
writ  of  firl  fucl'is,  issued  from  a  judgincnt  rendert^d  in  the 
district  court  of  Dubucjue  -county,  at  the  Noveutber  term, 
184-2,  in  favor  of  Thomas  McCraney,  for  the  sum  of  $15  40, 
apjainst  John  V.  Berry  ;  that  they  paid  for  said  iof  tJie  sum 
of  forty  dollars,  and  received  from  Geo.  W.  Cumming^i  fis 
Bheriff,  a  deed  for  the  lots,  which  was  filed  for  record,  Octo- 
ber 31,  18M. 

The  answer  also  allog:'s  that  the  defendants,  under  tba 
Btyle  of  Emmerson,  Shields  and  conijiany,  recovered  a 
judgment  in  said  court,  against  said  B^^rry,  for  the  aurn  of 
nineteen  dollars,  in  May  1814  ;  that  on  said  judgMu^nt  they 
sued  out  an  execution  upon  whicli  the  land  was  levied,  but 
the  execution  was  returned  for  want  of  bidders  ;  that  afrcr- 
wards,  A])ril  8th,  ISIO,  they  sued  out  a  writ  of  venditioni 
expo?}frs,  directed  "fo  said  sheriff;  that  on  the  day  of  sale 
the  lot  failed  to  bring  two-thirds  of  its  appraised  value,  and 
defendants  then  offered  to  take  the  property  at  two  thirds 
valuation,  say  §83.33,  and  they  accordingly  becaine  the  pur- 
chasers, and  obtained  a  deed  duly  executed,  and  bad  tho 
same  recorded,  May  23d,  18iG, 

To  the  answer,  the  plaintiff's  rejdy  admits  the  two  cxeca- 
tions  and  sales,  and  yet  cbiims  that  plaintiff  is  the  rigfitfiil 
owner  of  the  lot,  by  virtue  of  a  deed  of  conveyaticc,  cxc- 
cuted  by  Jo!m  V.  Berry,  to  him  and  his  bruthor,  Thomas 
Burton,  for  a  full  and  valuable  consideration,  paid  OftobeF 
27th,  1845,  and  filed  for  record  November  lOth,  lSt5,  and 
by  virtue  of  a  devise  to  him  by  said  Thomas,  who  died 
befc»rc  the  commencement  of  this  suit.  The  ]il:nntiff  3 
replication  also  alleges  that  the  whole  of  the  record  in  tijo 
execution  sales  sliows  that  the  defendants  have  no  title  bjr 
virtue  of  the  sheriff  sales. 
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By  a;;rcemont,  all  tlio  documents,  records  and  deeds 
were  to  ba  used  as  cvidenco  in  tlie  case.  Upon  these,  under 
the  state  of  pleadings  above  indicated,  the  court  found  for  the 
defendants.  According  to  the  record  before  11-,  the  lot  was 
redeemed  from  the  first  execution  sale,  in  accordance  with  tho 
Ia\wln  force  at  tho  date  of  t!ie  contract ;  as  the  money  was 
receipted  by  the  defendants,  and  the  receipt  and  payment 
fully  acknowledged,  it  follows  that  they  acquiesced  in  Ber- 
ry's redemption  of  tho  pro])erty ;  and  by  that  act,  under 
the  law^are  estopped  from  claiming  title  by  virtue  of  their 
purchase  under  tho  McCraney  judgment.  That  deed  was, 
in  eflect,  cancelled.  The  contract  uj)on  which  the  judgment 
%vas  rendered,  in  favor  of  Emerson,  Shields  and  company,  <f 
was  a  note,  dated  December  21),  1842,  being  prior  to  the  val- 
uation law  of  1843,  and  consequently  that  law  was  not  appli- 
cable to  this  contract.  This  principle  is  settled  by  Itus  v. 
Woody  3  McLean,  575  ;  MoCracJcen  v.  Ilayward^  2  Howard, 
813  \Ki;uzie  v.  Bronsntiy  1  ib.,  311 ;  laws  of  1844, 7.  Accord- 
ing to  tliesc  authorities,  and  tlie  statute  in  force  at  the  date 
of  the  execution  and  sale  of  1844,  the  execution  law  in 
force  at  tho  time  the  contract  was  made,  entered  into  and 
became  a  part  of  the  contract. 

The  staluto  of  1844  fully  revived  tho  execution  laws 
repealed  by  tho  valuation  law,  *•  so  far  as  they  relate  to 
judgments  heretofore  or  hereafter  obtained,  on  contracts 
made  prior  to  that  time  ;"  and  indeed,  so  far  as  those  prior 
contracts  were  concerned,  those  execution  laws  had  not 
been  repealed  ;  for,  as  they  entered  into,  and  became  a 
part  of  the  contracts,  th'?y  were,  in  reference  to  them,  as 
irre])calablc  as  the  express  stipulations  in  th.ose  contracts. 
It  follows,  then,  that  the  sheriff  should  have  sold  the  lot 
under  the  execution  law  in  harmony  with  tliat  of  1842  ; 
and  that  he  had  no  legal  power  to  make  the  sale  under  the 
valuation  law  of  1843,  in  matters  calculated  to  impair  rights 
under  the  contract.  In  every  particular,  it  appears  that  tho 
proceedings  of  the  sheriff  under  the  venditioni  exponas^ 
was  iu  accordance  with  the  statute  of  1843,  and  especially 
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in  accordance  with  thd  third  section  of  that  act,  which  was 
moBt  repugnant  to  the  law  which  entered  into  and  became, 
a  part  of  the  contract. 

On  January  19th,  18^6,  an  act  was  approved  repealing 
the  third  and  fonrth  sections  of  the  act  of  1843,  and  "aa 
mnch  of  the  ninth  section  as  reqnired  the  officer  to  notifjf^ 
in  writing,"  This  act  took  effect  on  the  first  day  of  April^ 
1846.  The  venditioni  exponas  was  issued  on  the  8th  daf 
of  April,  after  the  repealing  act  took  effect  Hence,  the 
dheriff  had  not  even  the  semblance  of  authority  to  sell  tha 
property  under  those  repealed  sections.  They  were  not 
only  repugnant  to  the  law  of  the  contract,  but  they  werd 
also  completely  abrogated,  so  that  they  could  impart  no 
power  to  the  sheriff,  in  any  case,  unless  they  had  become 
a  part  of  the  contract  which  he  was  directed  to  enforce  and 
satisfy.     • 

Under  the  act  of  April  1st,  1846,  which  was  in  harmonj 
with  the  law  of  the  contract,  and  in  force  at  the  date  of  the 
execution  and  sale,  the  sheriff  was  authorized  to  give  the 
purchasers  **  a  certificate,  showing  the  amount  for  which 
said  real  estate  was  sold,  and  that  the  purchaser  will  be 
entitled  to  a  deed  at  the  expiration  of  fifteen  months'' from 
said  sale,  unless  redeemed,"  &c. 

Instead  of  delivering  a  certificate  as  required,  and  waiting 
fifteen  montlis  for  the  delivery  of  the  deed,  the  sheriff 
arrogated  to  himself  the  power  to  give  the  deed  at  once^ 
which  it  appears  was  placed  upon  record  within  twe 
months  after  the  sale,  and  over  thirteen  months  before  the 
purchasera  could  have  been  entitled  to  it.  Every  act  of  the 
sheriff  under  the  vendilioni  exponas^  shows  that  he  wet 
acting  under  the  repealed  valuation  law  ;  indeed  the  deed 
itself  shows  that  the  sale  was  conducted  exclusively  under 
that  law.    It  therefore  pronounces  its  own  condemnation. 

The  venditixmi  exponas  in  like  manner  shows  upon  ili 
return,  that  the  sheriff  had  exercised  powers  nnder  aa 
inoperative  and  defunct  statute.  Under  a  statute  not  onlj 
inoperative  but  which,  when  in  force,,  eoald  not  have 
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enforced  against  the  contract  and  judgment  upon  which  it 
was  issued. 

We  have  repeatedly  held,  and  would  still  decide  that  a 
bona  fide  purchaser,  at  a  judicial  sale,  may  repose  with  confi- 
dence upon  a  valid  judgment,  execution  and  deed.  But 
in  this  case,  two-thirds  of  the  purchaser's  platform  is  gone. 
Two  of  the  three  essential  pillars  to  his  title  are  without 
Ibundation,  and  powerless.  They  pronounce  their  own 
imbecility. 

The  record  before  us  then  establishes  the  fact,  that  at  the 
time  Barton  purchased  the  property  of  Berry,  it  was  sub- 
ject to  the  judgment  which  Emerson,  Shields  &  Co.  held 
against  Berry  ;  that  they  subsequently  undertook  to  enforce 
the  judgment  by  a  levy  and  sale  of  the  property,  but 
ihat  the  levy  and  sale,  were  prirna  facie^  con- 
ducted without  authority  of  law,  and  therefore  imparted 
no  title  to  the  purchaser.  It  follows  consequently  that  the 
title  to  the  lot,  is  still  in  Burton,  subject  only  to  the  antece- 
Aent  judgment  lien  of  Emerson,  Shield's  &  Co.,  and  that  the 
eourt  below  erred  in  finding  for  the  defendants. 

Judgment  revened. 

Smithy  McKinlay^  and  PooVy  for  appellants. 

SempMtead  and  Burt^  for  appellees. 
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Emekson  and  Shieij)6  v.  Tomltnson. 

A  petition  Tor  nhrarinp  nhoulcl  not  l)o  farorod  hj  the  Buprcroc  couTt.  iinlcttt 

applied  for  nt  Iho  time  the  judmnent  wiwrendiTt^. 
AfltT  riglitH  arc  vtf^tcd,  under  a  dtcihion  of  the  8Uf reme  conrt,  no  difiCPP- 

tioiiarj  power  can  be  exercised  by  llial  coiiit  to  change  or  ikI  lUiidt  fitich 

decision. 

Appeal  from  Dulruque  Disti^t  CoxtrL 

Opinion  hu  Hall,  J.  The  record  presents  the  fVJlowing 
facts:  The  cause  was  regularly  docketed  for  trial,  at  lliia 
court,  on  the  15tli  day  of  February,  1852.  On  the  27th 
day  of  February,  1852,  the  court  rendered  a  final  jtnl foment 
affirming  of  tlie  district  court.  Tliis  was  at  tlie  February 
term  of  this  court,  1852,  held  at  Dubuque.  On  tlm  SOtli 
day  of  June,  1853,  it  being  tlie  June  term  at  Iowa  City^  a 
petition  for  a  rehearing  was  filed  by  the  defendant. ;  on  tho 
IGih  day  of  Jidy,  of  the  same  term,  this  i)etilion  ^va^  finall  j 
decided,  and  judgment  given  by  the  court  overruling  and 
refusing  the  rehearing. 

At  the  December  term,  1853,  a  motion  in  the  nature  of 
a  petition  for  rehearing  was  written  out  on  the  motion 
book,  and  on  the  6th  day  of  February,  1854,  a  reheaniig 
of  the  cause  was  adjudged  by  the  court,  and  the  cau^o 
continued  to  the  next  June  term.  At  the  Juno  term,  1S54, 
the  cause  was  again  argued,  and  by  the  court  held  under 
advisement  to  the  present  term. 

AVe  can  arrive  at  no  other  conclusion,  than  that  this 
rehearing  ordered  on  the  G^i  of  February,  1854,  was  in 
considerately  made,  and  that  this  court  had  no  power  to 
raaJce  that  order. 

"We  have  not  come  to  tliis  conclusion  without  great 
consideration.  AVe  have  searched  in  vain  forai^iei^edent, 
and  we  can  see  nothing  but  mischief  and  and  sub  version 
of  established  principles  in  the  exercise  of  this  power- 
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There  was  no  rule  of  court  upon  which  to  base  these  pro- 
ceedings, bnt  on  the  contrary,  the  rule  has  always  required 
a  petition  for  a  rehearing  to  be  filed  at  the  term  of  tho 
court  where  final  judgment  was  given,  unless  it  was  olher- 
wiee  arranged  by  the  parties  or  their  attorneys,  and 
reduced  to  writing,  or  made  a  part  of  the  record.  At 
the  December  term  of  the  court,  1853,  the  same  term  that 
this  rehearing  was  granted,  this  court  specially  enforced 
this  rule  in  tho  cases  of  Cavendf>r  v.  Smith.  In  Deeds  v. 
Dceds^  1  G.  Greene,  396,  this  court  denies  the  power 
of  the  district  court  to  change  a  decree  made  at  a  previous 
term.  The  court  says  "  the  judgment  is  absolute,"  and 
cannot  be  changed,  altered  or  reversed  by  any  court 
except  an  *  appellate  court,  or  upon  application  by  bill  or 
jpetition  to  the  court  which  rendered  the  same,  impeaching 
it  for  fraud,  or  showing  the  mental,  moral  or  physical  inca- 
pacity of  the  father  to  perform  the  duties  of  a  guardian 
over  his  own  offspring,  happening  nincc  the  decree." 

Although  there  can  be  no  appeal  from  tho  decisions  of 
this  court  notwithstanding  its  decisions  are  final,  and 
conclusive  over  the  rights  adjudicated,  yet  it  is  governed 
bylaw.  Its  powers  and  duties  are  limited  by  just  and 
salutary  restrictions.  Its  jurisdiction  is  guarded  by  great 
principles  and  fixed  niles.  This  court  has  no  arbitrary 
discretion.  It  cannot  open  a  door  in  favor  of  a  paticular 
case,  and  close  it  to  alter  cases  similarly  situated.  It  has 
not  an  indefinite  and  continuous  power  to  rtJwai^  alter^ 
change  and  reverse  its  own  judgments  and  dccibions. 
Parties  cannot  t>lcep  upon  their  rights  and  allow  a  final 
judgment  to  stand  from  tenn  to  teim,  and  from  year  to 
year,  waiting  for  a  change  of  the  bench,  or  favorable  timo 
to  renew  a  long  settled  and  adjudicated  cause  of  litigation. 
A  judgment,  however  erroneous,  made  by  this  court  is 
irreversible  by  law,  and  if  final  by  the  rules  of  the  courti 
becomes  a  vested  right  in  the  party  recovering  it,  and  is 
as  sacred  in  the  eye  of  tlie  law  as  any  other  right  which 
he  possesses.    lie  has  the  highest  assurance  of  the  ]gOY- 
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ernment  in  fiivor  of  his  title,  and  he  is  secure.  '^  The 
uncertain  tj  of  the  law"  no  long^er  clouds  his  title  or  alanni 
his  hopes  of  enjoyment. 

The  petition  for  a  rehearing  of  a  case  after  final  judg- 
menty  is  sanctioned  by  courts  as  a  matter  of  caution.  The 
court  acknowledges  its  own  fallibility,  and  allows  its 
attention  to  be  again  called  to  the  decision,  and  wiselj 
listens  to  all  suggestions  of  error.  It  is  based  upoa  b 
desire  to  avoid  error,  and  is  really  a  writ  of  favor,  and  nol 
a  right  to  the  party.  It  is  a  part  of  the  original  hearingi 
for  the  cause  is  open  until  the  time  for  further  cx)nsidera- 
tion  and  adjudication  has  passed.  When  the  term  is  over 
and  all  parties  have  acquisced,  and  no  suggestion  of  error 
had  been  made,  no  rehearing  prayed  for,  there  is  no 
power  in  the  court  to  open  up  the  judgment  and  renew 
the  litigation.  It  is  doubtful  whether  even  consent  under 
such  circumstarices  would  confer  jurisdiction — ^whether 
litigation  even  if  the  parties  do  consent,  should  be  perpet- 
nalf 

Concede  to  this  court,  that  it  has  a  continuous  and  indcfl- 
nite  power  over  the  judgments  rendered  by  it,  and  what 
will  be  the  result?  The  power  conceded,  and  any  party 
feeling  aggrieved  by  a  previous  decision,  can,  by  peti- 
tion, call  that  power  into  action,  if  upon  examinatioDi 
the  judgment,  although  it  has  been  acquiesced  in  for  years, 
will  be  opened  for  a  rehearing ;  and,  upon  a  hearing,  if 
shown  to  be  erroneous,  it  wUl  be  vacated  and  reversed,  and 
all  the  rights  settled  by  the  original  decision,  will  be 
amended.  If  tiie  exercise  of  this  power  is  safe  for  one 
year-after  final  judgment,  it  is  safe  for  ten  years.  If  jus- 
tice,'is^the  paramount  and  exclusive  object  of  the  law,  this 
rule  might  be  tolerated  ;  but  the  law  regards  the  settlement 
of  private  rights  and  an  end  of  litigation^  as  a  necessity,^ 
and  wisely  provides  that  it  is  better  that  injustice  should 
sometimes  be  done,  than  that  litigation  should  never  end* 

The  discretion  of  a  court  is  always  a  legal  discretion,    it 
is  limited  by  rules,  and  circumscribed  by  law.    It  is  notthe 
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basis  of  power,  but  an  attendant  upon  the  exercise  of 
power — ^regnlating  and  modifying  the  application,  but  not 
changing  or  weakening  the  rule.  Discretion  is  not  a  tyrant, 
acting  npon  mere  will  or  favoritism.  It  is  given  to  guard 
against  the  rigor  of  the  law,  and  the  accidents  and  mistakes 
of  parties.  It  is  charitable  equity,  that  mingles  with  th« 
administration  of  justice,  and  aids  in  the  investigation  that 
precedes  the  judgment.  This  discretion  is  never  resorted  to 
where  a  general  rule  applies ;  it  is  only  where  no  general 
rule  will  answer  the  ends  of  justice — where  from  necessity 
Bome  latitude  is  required  in  administering  law,  that  this  law 
called  discretion  is  admitted  or  tolerated.  The  power  to 
render  or  vacate  judgments — to  overthrow  decisions  and 
renew  litigation — can  never  be  derived  from  the  law  of  dis- 
creiio7h. 

Petition  dismissed. 

Ilempatead  and  Burt^  for  appellants. 

Smithy  MoKinlay  and  Poor^  for  appellco. 


EiNo  V.  Hampton. 

An  award  is  valid  tinder  an  agreement  to  have  it  returned  to  a  justice  ^f  the 
peace  fur  judgment  upon  the  award  ;  although  the  district  court  is  themor* 
approoriate  tribunal.  Such  an  award  may  be  pleaded  in  bai*  to  an  action 
.upon  the  same  subject  matter. 

Appeal  from  Linn  District  Court. 
Opinion  hy  Greene,  J.    Cyrus  King,  commenced  this 
suit  against  S.  B.  Hampton,  to  recover  damages  for  a 

Vol.  IV. 27. 
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firandQlentsalo  of  land.  Defendant  pleaded  an  arbitratioTi 
and  award  in  Uar  to  tlio  action*  To  this,  plaintifr  demurred^ 
and  tlio  demurrer  was  overruled.  It  is  objoeted  that  tha 
court  erred  in  this  rulings  on  tlie  ground  that  the  arbitration 
vasbot  condncted  in  strict  conformity  to  the  Code ;  that  tho 
award  should  be  returned  to  the  district  court,  and  not  to  a 
JDsUce  of  tho  p^ace,  as  designated  in  the  agreement.  Wo 
think  this  provision  in  Uie  agreement  to  arbitrate  will  not 
invalidate  the  award.  It  ia  still  binding  upon  the  parties 
and  oould  be  enforced  under  the  Code.  The  fact  that  the 
parties  agreed  to  have  it  returned  ton  justice's  conrt,  would 
not  afibct  the  right  of  the  district  conrt  to  control  the  pro- 
eeedinga,  and  enforce  the  award,  Code,  §  2115,  even  if  a 
justice  of  the  i^eace  had  no  authority  to  render  judgment 
upon  tho  award.  Tho  parties  in  their  agreement  are  to 
name  the  conrt  bj  which  judgment  is  to  be  rendered,  Code 
$  2099.  Nor  are  the/  limited  in  this  selection  to  the  dis- 
trict court,  still  that  ia  doubtless,  the  more  appropriate 
tribnnal  to  render  judgment  upon  an  award. 

Besides,  wo  have  no  doubt  the  present  award  is  good  and 
could  be  enforced  at  common  law;  and  as  it  comprises  tho 
subject  matter  for  which  redress  is  sought  bv  plaintiff's 
petition,  it  was  appropriately  pleaded  in  bar  to  tho  action. 

We  conclude  then,  tliat  thj  court  did  not  err  in  overruling  i 

the  demurrer. 

Judgment  afi&rmed. 

/.  M.  JPiv^toji^  for  appellant 
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CooFEB  ^  aL  V.  Fbkdbeick. 

Whcro  a  petition  Reekn  a  specific  pcrrormfincc.  and  the  RcttleTnont  of  n  part- 
iienhip  baRincw,  it  should  Ret  furth  the  amount  of  capital  iiiv»tcd  b/  each 
pnrtiier ;  tho  metho.l  of  carrjing  on  the  biiaiineRH.  and  thu  leaiin;;  flictsntid 
mndittiras  upon  which  the  partncnhip  was  fprmod,  and  under  which  plaiji- 
tiff  fieeka  to  recover. 

A  decree  should  not  give  more  or  greater  relief  than  is  claimed  in  tlio  peti« 
tinn. 

Two  of  three  joint  tenanti  cannot  agree  upon  a  diTision  of  their  land  that  will 
be  binding  upon  the  third. 

A^tUcjDPnt  of  aceoante  between  two  partners  cannot  be  binding  upon  tho 
third  partner,  without  his  consent. 

In  making  a  final  settlement  between  partnora,  and  a  dirinion  of  the  lands, 
the  court  should  examine  into  all  the  circunwtanei*s,  rights  and  equities  of 
the  respective  partnera^  and  arrange  the  settlement  and  division  accord- 
ingl/. 

In  Equity.  Appeal  from  Polk  District  Court. 
Opinion  hy  Hall,  J.  The  petition  of  li.  F.  Frederick, 
in  this  cause,  shows  that  on  the  20r!-i  of  Apnl,  1840,  a 
co-partnership  was  entered  into,  between  the  petitioner, 
John  F.  Frederick  and  Jacob  Frederick.  The  objects  and 
purpose  of  tl)e  partnership  were  to  purchase  and  improvo 
lands,  and  carry  on  a  farming  l>usint'ss.  Tliat  the  contract 
was  reduced  to  writing  on  tho  20th  of  November,  1847. 
That  the  firm  purchased  some  twelve  hnndrt»d  acres  of  land, 
tho  title  to  whicli  was  taken  in  the  name  of  Jacob  Frederick ; 
that  large  and  valuable  impi'ovementa  were  made  upon  a 
part  of  said  lands,  and  some  personal  property  waeaccitnula- 
ted  by  the  firm.  That  in  A  pril,  1849,  John  S.  Fredrick  with- 
drew from  any  further  labor  or  attention  to  business  of  said 
firir,  and  went  to  California,  without  any  settlement  of  his 
interest  in  said  firing  The  petitioner  continued  in  the  business 
of  the  firm  until  October  1,  1850,  when  all  further  action 
and  hnsinees  between  said  partners,  were  closed  and  discon- 
tinned  by  mntiial  consent  of  tho  petitioner  and  said  Jacob 
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Frederick.  That  in  Jane,  1850,  abont  one  hundred  and 
ninety  acres  of  the  land  were  surveyed  off  from  the  partner- 
Bhip  lands,  and  by  a  parole  arrangement  and  agreement 
between  Jacob  Frederick  and  petitioner,  were  to  be  con- 
veyed to  the  petitioner  B.  F.  Frederick,  by  said  Jacob 
Frederick.  That  in  accordance  with  said  agreement  peti- 
tioner went  into  the  possession  of  the  lands  and  has  since 
made  large  and  valuable  improvements  thereon,  that  a  final 
settlement  was  made  of  the  personal  property  of  the  firm 
between  petitioner,  and  Jacob,  except  the  sum  of  fifty  dollar* 
for  each  year,  which  by  the  articles  of  partnership  was  to 
be  allowed  to  petitioner.  That  they  were  unable  to  agree 
as  to  the  division  of  the  land,  wliich  remained  unsettled. 
That  on  the  6th  of  May,  1852,  Jacob  Frederick  departed 
this  life.  The  petitioner  makes  the  executors  and  heirs  of 
Jacob  Frederick,  deceased,  and  John  S.  Frederick  parties^ 
and  asks  judgment  for  the  amount  du3  for  labor,  and  asks  a 
specific  performance  of  the  contract  as  regards  the  190  acres 
set.off  to  petitioner  and  a  division  of  the  partnership  estate. 

Several  of  the  heirs  were  not  personally  served  with 
process,  but  publication  was.  made  before  the  return  term 
of  the  notice. 

At  the  return  term,  a  default  was  entered,  and  a  decree 
^0  confesso^  taken  and  a  specific  performance  decreed  for 
the  190  acres  of  land,  and  one  thousand  eight  hundred 
dollars  in  money,  against  the  executors  of  the  estate,  to  be 
levied  generally  from  the  assets  of  said  estate. 

The  defendants  appeal  to  this  court.  Several  exceptions 
were  taken  to  the  manner  of  bringing  the  defendants  into 
court,  which  it  is  unnecessary  to  decide. 

This  petition  is  very  inartificially  drawn  up  ;  indeed  it  is 
60  defective  that  it  is  doubtful  whether  any  decrco  could 
have  been  properly  rendered  upon  it.  It  is  almost  barren  of 
the  main  fiicts  upon  which  the  court  must  adjudicate  in. 
order  to  properly  settle  up  tbc  business  of  the  partnership. 
The  petition  does  not  show  t!ie  amount  of  the  original  capi- 
tal invested,  nor  the  interest  of  either  partner,  nor  the. 
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iDodo  and  manner  of  conducting  the  business,  nor  fix  any 
baeis  bj  which  the  court  can  decree  an  account  and  settle- 
ment of  the  partnership  property. 

The  decree  of  the  court  below  appears  to  have  gone 
farther  in  error,  and  to  have  granted  more  than  the  petition 
would  justify,  and  decreed  a  liability  against  the  individual 
property  of  one  partner,  in  order  to  give  the  petitioning 
partner,  his  share  of  the  partnership  assets. 

If  the  articles  of  partnerehip  provide  for  the  division  of 
the  assets,  they  should  be  followed ;  and  if  they  show  the 
amount  of  capital  originally  invested  by  each  partner,  that 
should  control ;  but  in  the  absence  of  such  provisions  and 
evidence,  it  was  absolutely  necessaiy  for  the  court  to  ascer- 
tain those  facts,  and  the  amount  of  the  assets  now  remain- 
ing, and  make  a  settlement  that  will  give  each  party  what 
he  is  entitled  to  receive.  If  the  land  is  not  susceptible  of 
a  just  division,  it  should  bo  sold  and  the  proceeds  divi- 
ded. 

In  regard  to  the  specific  performance  of  the  par6lo 
contract  between  Jacob  and  B.  F.  Frederick,  that  must  be 
settled  upon  some  principle  fiot  now  prescribed.  Jacob 
Frederick,  so  far  as  the  petition  discloses  his  power  and 
interest,  had  no  authority  or  right  as  against  John  S. 
Frederick,  to  agree  to  convey  the  land.  lie  could  not  dis- 
pose of  John  S.  Frederick's  equitable  interest.  The  decree 
of  the  court,  so  far  as  it  divests  John  of  his  interest,  goes 
"beyond  the  petition,  and  is  not  authorized. 

Tlie  settlement  between  Jacob  and  B.  F.  Frederick  will 
not  bind  John  S.  Frederick.  As  far  as  we  can  see,  the 
"whole  matter  of  the  partnership  remains  unsettled.  The 
190  acres  of  land  upon  which  B.  S.  Frederick  has  settled ; 
and  which  were  setoff  to  him  by  Jacob,  are  still  equitably 
and  legally  a  part  of  the  partnership  assets,  and  must  be 
treated  as  such.  In  making  a  final  settlement  and  division 
of  the  property,  the  conrt  will  look  into  the  peculiar  cir- 
cnmstanceSy  and  if  consistent  with  the  rights  of  the  par- 
tiesy  will  protect  B.  F.  Frederick  in  his  righte,  by  allowing 
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lilm  for  iinprov3:ii3at3  anil  boneSts  wliich  he  has  bcSiOwcd 
4ij>o:i  th3  LiikI  ;  a:id  if  the  hiiicl  13  partitionccl  amongst  the 
I>:ir*u3r3,  tli3  court  may  allow  him  to  retain  this  specific 
trac:;  as  a  portioa  of  his  share. 

Decree  reversodL 

Bites  and  Parish^  for  appellant. 

Gjo.  Q.  WtigU  for  appellee. 


Beebb  t;.  Brown  et  aL 

I:i  ai  actioi  upon  a  wpivial  co-itract.  evidence  of  a  contract,  material]/  dit- 
>  f  jVvMt  tro.u  tlut  upu.i  which  suit  is  broi^ht,  inajr  be  excluded. 

Appeal  from  Potar^iomie  District  Court. 

Opinion  hfj  Hall,  J.  This  was  a  suit  broaght  by  Isaac 
B^jebe,  ag^iinst  tlie  defendants,  Mary  Brown  and  Adalinc 
Perry,  for  a  mechanic's  lien.  The  petition  sets  out  twc 
contracts.  By  one,  the  plaintiff  agreed  to  do  certain  work 
in  repiiiring  a  house  for  the  sum  of  forty  dollars  to  be  paid 
by  defendanta.  The  other  contract  was  to  build  an  addi- 
tion to  the  first  mentioned  house,  for  which  defendants 
agreed  to  pay  one  hundred  and  eighty-five  dollars. 

Th3  answer  of  the  defondant  denied  all  the  allegations 
in  the  petition,  and  sets  up  new  matter  in  defense. 

On  the  trial  in  the  conrt  below,  tlie  plaintiff  proved  tha* 
ho  made  the  repaii^s  upon  the  house,  and  that  in  making 
tli3!n,  ho  w.is  at  work  by  the  day  ;  that  lie  worked  twenty 
days  in  making  the  repairs,  and  that  his  services  were 
worth  two  doHars  per  day  ;  and  that  they  agreed  to  pay 
lum  two  dollani  per  day  for  the  work.    He  also  proved 
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that  ho  contracted  to  build  the  additioa  to  the  housa  for 
one  linndrcd  and  seventy-five  dollars,  and  that  ho  had 
completed  the  contract ;  that  during  the  progress  of  tho 
-work,  the  defendants  had  so  changed  the  plan  that  he  had 
to  make  two  additional  doors,  which  he  made  at  the  request 
of  defendants ;  and  tliat  the  doors  were  worth  ten  dollars. 

Tlio  court  below  excluded  the  evidence  on  the  ground  of 
variance  between  tlio  proof  and  tho  allegations  in  'tho 
petition. 

Exc3ptions  were  taken  by  the  plajntiff,  and  the  ruling  of 
tho  court  below  in  excluding  tho  evidence,  is  now  assigned 
for  error. 

We  are  not  disposed  to  encourage  technical  objections  in 
the  trial  of  causes,  but  we  must  act  upon  some  general 
rule  (hat  will  be  lafe  and  just  to  apply  to  all  causes. 

Tlie  contract  in  tho  one  case,  is  alleged  to  have  been  for 
forty  dollars,  the  proof  was  two  dollars  a  day. 

In  tho  other  case,  the  contract  was  for  one  hundred 
and  eighty -five  dollars ;  tlie  proof  is  for  one  hundred  f\nd 
seventy-five  dollara.    Does  the  evidence  prove  the  contract! 

In  Sailer  v.  RlcTiardion^  3  Mon.,  203,  it  is  decided  that 
when  a  bond  is  sued  upon,  payable  in  three  months,  and 
the  declaration  says  nothing  about  interest,  and  the  bond 
produced  on  the  trial  is  for  interest,  the  variance  is  sub- 
stantial. In  PatrntT  v.  McOmnia^  Hardin's  Ky.,  530,  it 
is  decided  that  when  a  bond  is  misdoscribed  in  a  declara- 
tion, the  defendant  may  plead  non  est  factum^  and  on  tho 
trial  take  advantage  of  the  variance  ;  that  he  is  not  bound 
to  crave  oyer. 

In  Sebastion  v,  TompHnSj  1  Marshall,  63,  it  is  held  that 
proof  without  allegations  will  not  authorize  a  recovery 
any  more  than  allegatio^ns  w.'thout  proof. 

JSunnel  v.  Tuinter^  5  Conn.  R.,  273,  and  Shepperd  v. 
Palmer^  6  Conn.  R.,  95,  where  a  party  declares  upon  a 
special  contract,  it  is  held  that  ho  must  prove  it,  as  it  is 
laid  in  his  complaint. 
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A  variance  between  an  averment  and  proof  is  fatal,  1 
Ham.,  O.,  504. 

The  contract  must  be  correctly  and  truly  stated  in  the 
pleadings,  and  proved  as  laid.  Lawrence  v.  Ruie8^  10 
Jolm's,  140. 

A  variance  between  the  description  of  a  note,  and  the  one 
produced  in  evidence  is  fatal.    Breeze,  286. 

A  substantial  variance  between  an  agreement  set  forth  in 
the  pleadings  and  the  one  proven,  is  fatal.  Mulford  v. 
Botccn^  4  Halst.,  315. 

A  variance  between  the  declaration  and  the  agreement 
offered  in  evidence  as  to  the  sum  du^,  is  fatal.  Rogers  v. 
Estis^  2  Litt  Select  Cases.  Adams  v.  Broton^  4  Litt.,  7; 
Oabom  V.  FuLtoriy  1  Black.,  233 ;  Mulford  v.  Young^  6 
Ham,  O.,  294 ;  Beecher  v.  Chester^  2  Root,  90. 
.  The  authorities  cited  in  the  petition,  for  rehearing  in 
this  case,  do  not  meet  the  question;  counsel  appears  to 
have  lost  sight  of  the  pleadings.  Had  the  party  declared 
for  work  and  labor,  &c.,  and  claimed  a  much  larger  sum 
than  was  really  due,  the  doctrine  of  variance  would  not 
have  harmed  them.  The  contract  could  have  been  intro- 
duced to  fix  and  control  the  price  alone.  ^  But  having 
declared  upon  a  special  contract,  the  proof  must  prove  the 
contract  as  laid.     Any  material  variance  will  be  fatal. 

Judgment  affirmed. 
% 

C.  E,  Stoney  for  appellant 

Clarke  and  Starry  for  appellees. 
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Ob  appral  from  a  Jaatieo  of  tbe  peace,  it  it  error  to  render  judgment  againal 

the  defendant*  anlen  the  tranwript  or  some  paper  on  file  in  the  case,  ahowa 

the  amoont  and  nature  of  plaintiff 'a  demand. 
A  petition  la  not  necceaarj  before  a  justice  of  (he  peace  ;  bat  if  the  anit  ia 

npon  anoteoraocoanl»  it  should  be  filed  with  the  juetiee. 
The  tnuiacripl  from  a  joatice  of  the  peace,  ahould  contain  a  brief  atatement 

of  tho  plaintiff  *a  demand. 

Appeal  from  Jackson  District  Court 
Optnian  by  Oseene,  J.    Suit  commenced  before  a  jus- 
tice of  the  pcacCi  by  8.  D.  Tubbs,  against  D.  Scars.    Plain- 
tiff recovered  judgment.    Defendant  appealed,  and  judg- 
ment was  rendered  against  him  in  the  district  court. 

It  is  objected  that  the  judgment  of  the  district  court  ia 
erroneous;  because  there  is  no  paper  on  file  in  tho  case,  and 
no  statcmentj^  tho  transcript  of  the  justice  showing  the 
natare  and  amount  of  plaintiff's  demand.  This  objection 
appears  to  be  well  founded.  There  is  nothing  in  tho  case 
to  show  the  plaintiff's  cause  of  action;  nothing  to  show 
whether  it  is  a  note  or  an  account;  notliing  even' to  show 
whether  the  action  is  in  form  ex  contractu  or  ex  delicto. 
Although  a  petition  is  not  necessary,  before  a  justice,  still, 
if  the  suit  is  npon  a  note  or  an  account,  it  should  be  filed 
with  tlie  justicCi  to  show  the  nature  and  amount  of  the 
•plaintiff '0  demand.  The  docket  and  transcript  of  tho  jus- 
tice sliould  also  contain  a  brief  statement  of  such  demand ; 
Code,§82e9. 

As  there  is  nothing  in  the  record  to  show  what  matter 
was  adjadicated,  the  judgment  in  this  case  conld  not  be 
pleaded  in  bar  to  any  other  action.    Should  the  plaintiff 
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commence  another  suit  on  f  Jig  same  cause  of  action,  a  rec- 
ord so  general,  vague  and  uncertain  as  tliid,  conld  not 
prcclndc  bis  recovery. 

Judgment  reversed. 

Smithy  McKinlay^  and  Poor^  for  appellant 

J.  B.  JBooihj  for  appellee. 


fisHHErr  f7.  Ntb. 

A  panil^  contract  to  delir<>r  hngH  at  a  fo tare  day  maj  bemlid  nndcr  tltecUt- 

vte  of  fniuclH.  as'qiuklifi^l  by  $  241 1  of  the  Code. 
The  tacU  which  will  bring  a  parole  ooatrad  within  ^SUll,  may  CsIiCaiid  W 

ttSabliahcd  oataide  «f  thestipnlatioD  in  Micii  contract 

Appeal  from  Mit9catine  District  Xfowri. 

Opinion  ly  Uall,  J.  Josepb  Bennett  hronght  tliissnit 
against  Alfred  Nje,  upon  a  contract  by  which  Kye  told 
and  agreed  to  deliver  to  Bennett,  twenty-nine  fat  boga^ 
averaging  three  hundred  pounds  each  in  weight.  Tbab 
petition  alleges  a  breach,  &c.  The  answer  denies  the  con* 
tract  and  damages. 

On  the  trial  the  plaintiff  offered  to  prcJve  a  parole  con- 
tract, and  the  court  decided  that  the  contract  could  oailjp 
be  proved  by  written  evidence.  Judgment  was  rendered 
for  the  defendant. 

Tlie  only  question  presented,  arises  upon  a  con- 
struction of  the  statnto  of  frauds.  Tlio  Oodc^  $  3410, 
requires  contracts  "  in  rchition  to  the  sale  of  personal  prop- 
erty, when  no  part  of  the  property  is  deltv-erecF^  and  na 
part  of  the  price  paid,  to  bo  in  writing."    §  2411  qfualifies 
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that  part  of  §  3H0,  by  eayinp^  that  "it  do-jj  no*  apply 
when  the  article  of  personal  property  uohl  is  nof,  at  tlio 
tin\e  of  the  contract  owned  by  the  vondur,  and  ready  for 
delivery ;  bat  labor,  ekill,  or  money,  aro  necemnrj  to  tyo 
expomled  in  prodncing  or  proonring  tho  sanre.'^ 

The  fact  which  removes  a  parole  contract  from  tho  ope- 
ration of  the  i^tatnte  of  frauds,  under  this  eontrac^,  can  well 
exist  outside  of  the  contract  Tlie  party  shonld  have  been 
permitted  to  prove  his  contract,  and  tho  facte  which  would 
take  it  out  of  the  statute.  If  the  plaintiff  could  prove,  that 
at  the  time  tho  contract  was  made,  tho  Iiogs  wero  not 
owned  by  the  defendant — not  ready  for  delivery — tliat 
labor,  skill,  or  money,  would  necessarily  have  to  ba 
Isxpended  before  they  could  bo  produced  or  dclivcred|thea 
he  would  have  taken  tho  case  out  of  tho  statute. 

Judgment  reversed. 

J,  BuUer^  for  appellant. 
D.  G.  ClMd^foT  appolleo. 


Class  r.  Gump. 

W>6re  th«  Fcbrciiry^tcrfn  of  tho  court  wan  rommcnccd  under  nn  act  in  fiim 
»i,thi5,iiri]c ;  And  whrns  a  nnv  acttcKtk  rffi'Ct  on  the  third  day  of  tho  term, 
changing  the  time  of  holding  the  court;  held,  th.*!!  n  di«roo  rviidiTcd  aft 
that  term  of  court,  after  tho  new  act  took  vficct,  in  valid. 

Errnr  to  Marion  District  Court 
Opinion  hy  Greenk,  J.    This  was  a  proceeding  for 
divorce,  and  alimony,  tried  at  the  February  term  of  tho 
Marion  district  court.    It  is  objected  tliat  tho  decree  was 
rendered  after  tho  term  of  court,  and  is  thereforo  void. 
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It  appears  that  the  terni^  was  commenced  on  the  first 
Monday,  the  7th  day  of  Febniary,  by  authority  of  law 
then  in  force,  giving  one  week  to  Marion  county.  On  the 
third  day  of  the  term,  February  0, 1853,  an  act  took  effect 
iixing  tlie  time  of  holding  court  in  Marion  countyi  on  the 
second  Mondays  of  April  and  September.  As  this  eck 
took  effect  on  tlie  9th  of  February,  it  is  claimed  that  tho 
term  of  court  under  the  old  law  could  not  continue  after 
that  day,  and  as  the  decree  was  rendered  February  10, 
it  was  from  and  after  the  time  expired. 

"We  cannot  consider  this  view  tenable.  The  February 
term  was  authorized  by  the  old  law.  It  was  commenced 
while  that  law  was  in  full  force,  and  the  court  was  held 
at  least  two  days  before  tlie  new  law  took  effect  Tho 
new  law  affected  no  change  or  abatement  of  any  term 
commenced  under  the  old  law.  A  term  legally  commencd 
could  be  continued  to  its  close  in  tlie  absence  of  any  law  to 
the  contrary.  The  new  law  did  not  repeal  the  old ;  it  onlj 
changed  thp  time  of  holding  court.  It  could  produce  no 
such  change  till  after  it  took  effect.  Tliis  change  did  not 
Interfere  with  or  encroach  upon  the  term  previously  com- 
menced. It  only  authorized  other  terms  to  be  held  ia 
April  and  September  of  that  year. 

Wo  do  not  deem  the  authority,  relied  on  by  appellant^s 
counsel  as  applicable.  It  is  true  that  decisions*  mado 
after  the  last  day  of  a  term,  or  on  a  day  when  the  samo* 
court  is  appointed  by  law  to  be  held  in  another  county,  are 
coram  non  judicie.  But  the  present  decision  was  not  eo 
made.  ^ 

^  Judgment  afErmed. 

S.  W.  i9tfmm^<9|  for  appellant 

Slagls  and  Ache$on^  f  jr  appellee. 
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Lawaon  v.  Cftmpbell  »nd  Brother. 


Lawbon  V.  Campbell  Aim  Bbotheb. 

The  court  will  not  presume  a  state  of  facts,  which  would  make  the  following 
charge  to  the  jur/  erroneous  :  *'  That  if  the  enclosures  of  the  defendant 
were  not  prctecttxl  by  a  good  and  sufficient  fence,  such  as  would  protect 
his  crops  from  stock  not  breachj,  that  he  could  not  bo  allowed  his 
damages." 

Ercry  fair  presumption  should  be  in  fiivnr  of  the  decision  below,  and  therefor* 
j&icts  should  not  be  piVBumed  that  would  indicate  error. 

In  an  act  ion -to  recover  the  value  of  an  elk  killed  by  defendant,  and  whera 
he  setup  in  defense  that  the  elk  wastrespassing  upon  his  enclosure,  and  had 
introduced  evidence  to  show  the  value  of  the  elk ;  held,  tliat  the  plaintiff 
should  be  permitted  to  give  rebutting  evidence  in  reference  to  the  trespass 
and  the  value  of  the  elk. 

* 

Appeal  from  Polk  District  Court. 

Opinion  hy  Hall,  J.  This  action  was  originally  com- 
menced by  Campbell  and  brother,  against  Jacob  M.  Lawson 
before  a  justice  of  the  peace,  to  recover  the  value  of  an 
Elk,  said  to  be  reclaimed  by  plaintiffs,  which  the  defendant 
had  killed.  The  defendant  set  up  in  defense  that  the  Elk 
"was  trespassing  upon  his  enclosure  when  killed,  and  that 
the  plaintifls  had  a  drove  of  Elk,  which  had  invaded  his 
fields  and  trespassed  npon  his  grain-lields  and  did  great 
damage  to  the  defendant  and  sets  up  this  damage  by  way 
of  set-off  to  plaintift*8  deifiand. 

The  court  below  instructed  the  jury,  in  substance,  "That 
if  the  enclosures  of  the  defendant  were  not  protected  By 
a  good  and  sufficient  fence,  such  as  would  protect  his  crops 
from  stock  not  breachy  :  that  he  could  not  be  allowed  his 
damages." 

The  Code,  §  913  ;  provides,  that  '*  if  the  beasts,  wcra 
lawfully  on  the  adjoining  land,  and  escaped  therefrom  in 
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conseqncnco  of  tlio  neglect  of  the  person,  suffering  tho 
damage^  to  maintain  his  part  of  Ihe  division  fence,  the 
owner  of  tho  beasts,  shall  not  bo  liable  for  snch  dainagc** 

Without  extending  this  opinion  or  examining  the  qnes- 
tion,  as  to  lawful  fences  and  trespassing  animals  generally; 
"Wo  can  well  conceive  of  a  case  where  the  instruclions  of 
the  court  would  find  complet6  sliclter  from  error,  under  the 
law  above  referred  to,  and  in  aa  much  as  the  evidence  upon 
which  the  instructions  were  given,  is  not  set  out,  we  can- 
not  say  but  such  a  case  was  presented  "bj  the  evideuce. 
This  court  cannot  presume  any  set  of  facts,  to  base  error 
upon.  Every  fair  presnmption,  should  be  in  favor  of  tbo 
decision  below.  Dunham  y:  Benedict^  1  CI.  Greene,  74  ; 
MacTcemcr  v.  Binfier^  ib.,  157 ;  Saum-^  v.  Jone$  County^  ib., 
155. 

There  is  another  point  insisted  upon  by  the  plaintifls  in 
error.  After  the  defendant  below,  had  given  evidence  as 
to  the  value  of  tho  Elk,  tho  plaintiHs  was  permitted  to  give 
further  evidence  by  way  of  i-ebulter,  and  fixing  tho  valui 
of  the  elk. 

This  court  has  repeatedly  decided  that  the  admission  of 
such  evidence  was  proper,  and  in  the  case  of  Wi'iykt  v.  MUr 
Icrdy  the  judgment  of  tho  court  below  was  reversed,  on 
the  groimd  ihat  the  court  refused  to  admit  evidence  in 
rebutter,  w^hich  went  to  establish  tho  main  fact  of  the  camo 
of  action. 

The  action  was  trespass,  qnare  dlansum  fregiU  and  the 
question  in  issue  was  the  possession  of  the^plaintiffs.  In 
giving  evidence  in  chief,  the  plaintiff  substantially  proved 
liis  possession.  Tlie  defendant  then  introduced  sevenil 
witnesses,  wlio  proved  defendant  in  possession,  and  not 
plaintiff.  In  reply,  plainliif  offered  further  evidence  of 
bis  possession^  w*hich  the  district  court  refused  to  admit, 
and  exceptions  were  taken.  Tliis  court  reversed  the  jndg. 
ments,  ruling  that  such  restricting  evidence  was  pif>i)er. 
Tliat  the  plaintiff,  when  he  has  made  out  his  case  by  com- 
potoiit  cvidouce,  might  pro]>erly  i-est^  and  that  bo  was  not 
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bouml  to  give  mora  esidenco  than  urould  prove  his  jcase  in 

tho  fiiBt  instance. 

Judgment  affirmed. 

G.  G.  Wright  and  J.  E.  Jewett^  for  appellant. 

BaU4  and  Finch  for  appcllea 


Cahfbell  v.  Tvtcfusmis  €edl. 

After  granting  n  change  of  venue  to  another  countj,  tho  difttfict  court  haii  no 
longer  jariailiciton  over  the  case,  and  is  not  authorized  to  render  judgment 
agaiuKt  the  dcfeadanli 

Appeal  from  Marion  District  Court. 
Opinion  Ity  Gbkknk,  J.  This  Buit  was  commenced  in  De- 
cember, 1853,  in  Marion  cc^untj,  by  Thompson  and  Weldon, 
against  Campbell.  Tlie  original  notice  was  served  upon 
Thompson,  in  Jefferson  coimty.  In  Janoarj,  1854,  thedefen- 
dant  applied  for  and  obtained  a  change  of  venue  to  Jefferson 
county.  Plaintiffs  subsequently  tiled  their  petition  with 
the  clerk  of  the  Marion  district  court,  and  at  the  April 
term  of  tbat  court,  judgment  was  rendered  agamst  the 
defendant,  by  default,  for  the  $500,  notwithstanding  tho 
change  of  venue  which  had  been  granted- in  the  case. 
This  preceding  was  clearly  erroneous.  After  granting  the 
change  of  venue,  the  district  court  of  Marion  county  had 
no  Ivrtlier  jurisdiction  over  the  subject  matter  or  tiio 
parties.    The  defendant  was  no  longer  called  upon  to 
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Keeney  v.  Chilia. 


appear  in  that  conrt  to  make  defensey  and  therefore  the 
decision  was  wholly  unauthorized. 

Judgment  reversed. 


Charles  IfeguSy  for  appellant 
J.  E.  NecHy  for  appellee. 


Kekney  v.  Chilis. 

Possci^ion  of  a  bond  negotiable  under  the  Code,  x^ftima  faeU  eridence  of 
ownership ;  and  if  such  pofisefKion  is  allcdged  to  be  fraadulent,  the  fact 
can  only  be  established  by  evidence. 

After  a  deposition  is  returned  to  court,  the  objection  cannot  for  the  first  tim« 
be  raised,  that  the  questions  were  leading. 

Appeal  from  Polk  District  Court 
Opinion  hy  Hall,  J.  Henry  Chilis  brought  his  suit 
against  Charles  Keeney,  upon  a  note,  drawn  T)y  defend- 
ant to  plaintiff,  for  one  hundred  dollars.  The  defendant 
set  up  fraud,  &c.,  and  states  that  the  note  was  given  bj 
him  for  a  certain  bond,  executed  by  defendant  and  one 
Walker,  to  one  Hay  worth.  That  plaintiff  had  the  bond  in 
his  posbcssion,  and  fraudulently  delivered  it  to  defendant, 
&c.  The  court,  in  effect,  charged  the  jury  that  Chilis' 
possession  of  the  howd  v^Vi^  prima  facie  evidence  of  own- 
ership, and  of  his  right  to  dispose  of  it;  and  that  if  tho 
defoi:dant  denied  his  right,  he  must  establish  tlie  fact  of 
the  fraudulent  possession,  by  evidence. 

The  plaintiff  below,  also  took  the  deposition  of  one 
Smith,  a  non-resident  witness,  whicli  was  duly  returned  to 
the  clerk  of  Polk  county  district  court.  Defendant  below 
excepted  to  the  deposition  principally  on  the  ground  that 
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the  questions  projionndtMi  to  rlu-  wirno-s  \v»n'  Uvail;-  ir.    '111^. 
c<»nrt  overrnled  tlio  oh  jeer  ion. 

Tlie  lustructioiife  «»f  tlie  eonr^  :nv  ^^j^^uA.  Tlic  '••  m«i  w*w 
negotiable  under  <»jir  <'Oil»-.  and  liu'  t'lle  p;:  -.'•!  hj' 
delivery. 

.Objections  to  que?  idus  a>  leading  in  .i  I  'powj;!.,;!.  .  ■••im 
tiHj  late,  after  the  d€*po.Niii«in  is  jt-uniKMl  inin  r.iurt. 
They  should  be  made  wlieu  the  <lepo>iiinn  is  lakeii. 

Decree  aftiruiecL 

Bat4i4i  and  Flnck^  for  appellant. 

G.  G,    WrtxffiU  for  appellee. 


Elu>woeth  c/  aL  r.  Hkn^jhaix. 

WluTt*  a  httire-hoiiw  and  th«'  j^wlv  iheriMn  vevrv  in  pi»«Mtf»-ioii  of  tin-  MlK-riff. 
bj  virtnr  of  a  writ  of  attar.him*ni  ;  and  w'hcrc  tht*  nttnchni'Mit  ii«'fMMlmit 
iuKtituteo  ail  action  of  repleTii).  and  in  the  \rrit  and  |i.  tit  ion  d('x*.ril)Wi 
the  pn)|ierty  an  iHfitig  •*  a  certain  ston!hou«e.  warohoi:»'.  a»id  tli**  ntHHln 
thitn'vx  contained,  being  the  rtore  in  (Nnnicil  Bliiffis,  known  aixl  di'Kiir'.atrd 
9ti  Iho  Kt*>rf  of  ytnjr  jietitio.tcr  :"  h»^ld'  that  th««  d*'<K'riptMMi  wa^  siiffii'ilMirly 
rt^rtain . 

If  aMton-rontaii-.inir  the*  j;o<k]»(  to  bt-  ro|)U'\i(Ml.  \^  •#»  d<'««TilH!d  vi  to  •li-'i'.'-. 
nato  it  fnwn  a]I  otli**!'  aton-K  irk  the  pUi'p.  it  i»  <:»tKri#nt. 

It  in  »Tror  to  ov<irrid«*  an  applies!  ioti  for  a  rhanjc*'  of  v^mhu.  tihtiIa  om  tho 
gr»»und  that  it  waH  not  Bworn  to  by  the  parly  him "4'if  Such  nppliration 
n»a^  Imaworn  t.»  by  the;  attorney  of  th«'  jmrty  appiyinij.  or  hr  any  oth«r 
pir«o»». 

Appeal  front    Fofturttfoffit''  DUtr/ft    (crurt. 
(Opinion    hy   (xttfKNK,    .1.      An    action    •»!'    replevin    by 
Tiiotnufi  llen^hall  ajriiu'^t  Kg]>er;  Kll.sworih.  >hciiff,  iunl  T. 
v„i..  IV. 1>8. 


4.1S  SUPAXIIK   CaUBT   OiLSRS, 

JElkworth  •.  Benshall. 

G.  Stewart.  The  writ  and  petition  diecribe  the  property 
replevied  a$  being:  ''a  certain  store  house — ware 
houqe — and  the  goods  therein  ci»ntainedv  being  the 
stK>re  in  Council  Bluffs,  in  said  state  and  county,  and 
known  and  designated  as  the  store  of  your  petitioner/' 
idse.  A  motion  made  to  quash  the  writ,  and  a  demurrer 
to  the  petition,  on  die  ground  of  defective  and  uncertain 
description,  were  overruled.  It  i;?  now  urged  that  the  court 
erred  in  thus  deciding  the  description  of  property  to  be 
ButBoieutiy  certain,  [f  the  store  house  is  so  described  as 
(loanable  the  sheriff  or  coiviier  to  identify  it  from  other 
stora  houses  in  the  place,  it  is  sidlicient.  It  is  referred  to 
as  the  stoi'O  of  the  petitioner,  f  ud  it  being  the  only  store 
the  petitioner  had  in  the  place,  it  could  not  be  mistaken 
for  another.  Besides,  it  appears  by  the  petition  thai;  the 
very  store  and  goods,  referred  to  wqto  in  possession  of  t!ie 
sheriff  by  virtue  of  an  attachment,  thus  rendering  the 
identity  more  certain.  The  store  being  sufficiently  iden- 
titied,  there  could  be  no  mistake  about  the  goods  for  the 
discription  embraced  all  the  goodie  within  the  store.  This 
we  consider  sufficiently  specific.  It  furnished  an  unmia^ 
takable  guide  to  the  officer,  who  shows  by  his  returns  that 
he  had  no  difficulty  in  finding  the  property  described. 
As  the  petition  and  writ  contained  such  a  description  of 
the  property  as  enabled  the  officei-^  io  distinguish  it  from 
all  other  property  of  a  like  nature,  we  think  the  motion  to 
quash,  and  the  demurrer  were  correctly  ovomiled. 

2.  The  final  refusal  of  tlie  court  to  grant  a  change  of 
venue,  is  also  urge<l  as  error,  h  appi^ursi.  that  a  motion  for 
a  chauge  of  venue  was  *first  granted,  and  on  a  rehearing 
was  overruled.  The  application  for  the  change,  was,  it 
teems,  sworn  to  by  the  attorney,  and  not  by  the  party 
himself,  and  it  was  for  this  reason  refused.  The  Code  pro- 
rides,  that  a  change  of  venue  may  be  had  ^^  when  either 
party  files  an  affidavit^'  &e.  An  affidavit  is  necenary;  but 
it  does  not  follow  that  th<^  party  himself  must  make  the 
jaffidavit.    Certain  facta  must  be  sworn  to  ;  may  not  those 
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£Eict8  be  as  well  proved  bj  the  affidavit  of  an  attorney,  or 
an  J  other  disinterested  witness,  as  by  the  party  himself  t 
It  is  not  because  the  party  himself  swears,  that  the  change 
is  called  for,  bat  because  certain  prejudices  or  infiuencea 
exist  which  might  preclude  an  impartial  trial.  An  attorney 
or  third  party^  might  understand  those  prejudices  and 
influences,  better  than  the  party  himself,  and  if  so,  his 
affidavit  should  be  more  satisfactory.  Besides,  if  by  oon- 
struction,  we  should  require  such  affidavits  to  be  filed 
exclusively  by  the  party  himself,  it  would  exclude  non,- 
resident  and  absent,  sick  and  incompetent  parties  fi^m 
the  right  of  having  the  venue  changed.  We  therefi^re 
conclude  that  the  court  erred  in  overruling  the  application. 

Order  reversed, 

C.  E.  Stone,  for  appellants. 

Clarke  and  Starr,  for  appellee. 
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flTriffht  r.  LpOlaire. 


WKKiin  ei  al.  r.  LkCijukk. 


1,.  »„  .Mti,...  for  the  .,«cirtc  ,H.rf..nm..»*  uf  the  «,nd.t,o-.s  of  .  t.,le  bond 
wtere  the  f.ctM  ^l  forth!.,  th.  fK-lition  ^onW  tak«  th.-  atso  oM  «f  th* 
statute  of  limitations  that  rtat.it..  cM,.,ot  Vh-  KUO.-.T«fr,Uy  ple«d«».  nnW 
.ocb.T«rment. i..  tho ,Htiti«n  «re de-.ied  by  .n  «c-«....,«ny .i.« a..»»or ;  a.u 
in  «.ch  ca«.  the  i«.o..«f  fi-cl.  ,>«*ont«l  br  the  denial*  in  the  anFW*r.  «h«.ld 

WTieil'a  title  b.M.d  .ti,mlated  ..»t  oi.ly  that  th*  la.-d  shoul.l  be  pa=d  for.  but 
.!«.  that  the  obU..ee  «h....l.l  1*v  the  "  c»-t.  ami  chance  "  of  the  «..,v^v- 
anre;  a.,d  where  the  pru-e  of  the  lan.l  had  b.*n  paid,  a.eh  "ct.  an.! 
chanw  "  «honld  al«.  he  proffenrf  a..d  a  d.^1  ,l«ma..ded  heftm-  a  nu'ht  »f 

action  accrued.  .     ,       ,        .•        »  ,k„  .m  „f 

A  mk,  bond  for  land  ea-.not  be  barred  ..nder  th^  t..'.rth  -.-t.o  ,  «f  th.  art  ..f 

lftl3.  for  the  limitation  of  aftion*. 

App^-i/    from   S''"fi   Diftr'x-t   Court. 
Op,n>oH  hy  Hall,  J.    This  is  a  hill  in  chtincery,  exhib- 
ited by  Mary  G.  Wright,  the  widow,  and  Jolin  A.Gano  and 
others,  heirs  at  law  of  John  A.  <-fa.io,  s<ti..  deceasi-l.  agaii.st 
Antoine   LeClaire.  tor  the  Rp.'cific  porlbrmai.oi'  of  a  c.n- 

tract  . 1  L     J 

The  petition  sets  out  a  contract,  in  the  form  of  a  title  bond, 
execnt««l  bv  Lt-dbtire  to  th«-  dece-iiint.  on  U.o  1+tb  .lay  ot 
December,'  l8+«.  The  Iwnd  is  in  the  penal  smn  of  one 
thousand  dollars,  and  st'ts  out  a  cndit'on  as  follows  : 

"  WhfrtiM,  Thf  a'>ovf  Iv.und  AiiMine  LeOlnirc  hath  ■ 
»»1>1  to  the  said  Joiit.  A.  (i:ino,  two  certain  lots  or  tracts  <.f 
•  land,  situate  in  ry^(^lHir.-«  ».-«-..nd  ad.lition  to  the  t..>rn  of 
Daveuport..-T<»wa  Torrit..ry.  known,  dosign.itcd  :ni.l  tinm- 
ber«d  on  the  j.lat  ..f  snid  additi-.n.  as  ont  lot*  nmnher 
twnty  five  and  twenty  ^-ix.tV.r  ti>»-  cn-^idt-rati-.n  nnd  nj-.n 
the  wndition  |-ollowmK.  t..  wit :  Ft  th.-  sn.n  of  five  hnn- 
drcd  dollar*,  twi-i'v-lr..  d  .11  •».-.<  th.»r«.d-  in  hin  1  oflid  :  o'le 
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hundred  aud  fifty  dollars  on  the  first  of  June,  1H4K  mtd 
the  balance  thereof  in  two  equal  installments,  to  be  i^aid  lq 
twelve  and  eighteen  months  from  this  date,  as  appean 
irom  three  several  promissory  notes,  of  said  John  A.Gano^ 
Louring  even  date  herewith.  Now  the  condition  of  the 
above  obiigation  is  such  that  if  the  above  boundeo  Antoioa 
LeClaire,  on  the  payment  to  him  of  the  aforesaid  aums  of 
money,  at  the  time  above  limited  therefor,  does,  and  shall, 
at  the  cost  and  charges  of  tlie  said  John  A.  Gano,  cr>nvey 
by  good  and  suflBcient  warranty  deed,  the  fee  simfde  title 
to  the  said  two  out  lot?,  to  said  John  A.  Gano«  or  to  his 
assigns,  then  this  obligation  to  be  void  ;  otherwise  to  be  and 
remain  in  full  force  and  virtue. 

Antoinb  LeCixAiki;. 

Witness  Andbbtw  F.  Kusseu*. 

The  petition  avers  that  no  further  payment  was  made  upon 
the  contract  until  June,  1844,  when  LeClaire,  by  Buit  at 
law,  collected  from  Gano  the  amount  due  on  the  notice  gir* 
en  for  the  land. 

That  about  the  first  of  July,  1844^  John  A.  Gano  departed 
this  life,  leaving  Mary  G.  Wright,  his  widow«  and  the  other 
complainants,  his  heirs  ;  that  said  heirs  were  all  minors  at 
the  death  of  said  Gano,  and  the  oldest  of  his  children  did 
not  arrive  at  the  age  of  majority  until  1849,  and  several  of 
them  are  still  minors. 

The  petition  alleges  that  at  the  time  the  contract  was 
entered  into,  said  John  A.  Gano  was  a  non-resident  af  the 
then  territory  of  Iowa,  and  has  never  resided  wit  bin  tlie 
.territory  or  state ;  that  said  widow  and  heirs  have  continued 
to  reside  in  the  state  of  Ohio  from  the  death  of  said  Gano, 
and  never  came  within  the  state  of  Iowa  until  a  short  time 
previous  to  the  commencement  of  this  suit 

The  petition  avers  that  owing  to  the  infancy  and  situa- 
tion  of  said  widow  and  heirs,  they  never  ascertained  or  were 
informed  of  the  existence  of  this  contract,  imtil  a  short  time 
before  the  suit  was  brought ;  that  soon  alter  they  discovered 
the  fact,  they  demanded  a  deed  of  said  LeClaire,  and  offered 
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to  paj  all  expenses,  &c.,  which  he  refhsed.  The  petition 
prajB  for  a  specific  perfomiaTice  of  the  obligation,  &c. 

To  this  petition  the  defendant  interposed  a  plea  of  the 
•tatnte  of  limitations,  approved  Febrnary  15th,  1843.  The 
plea  is  based  upon  tlie  fourth  section  ol'  that  act.  This  sec- 
tion provides,  '^  That  every  action  of  debt,  covenant  for 
rent,  or  arreara^res  of  rent,  founded  upon  any  lease,  nnder 
lease,  or  evory  acti'^n  on  {i(*nount  founded  npon  a  single  or 
penal  bill,  promissory  note  or  writing  obligatory,  for  the  direct 
payment  of  money  or  the  delivery  of  property,  or  th^  per- 
formant'e  ofc/»venante,  ur  upon  any  award  nnder  the  hands 
and  seals  of  arbitrators,  for  the  payment  of  money  only, 
and  every  action  of  assumpsit  shall  be  commenced  within 
•ix  years  after  the  cause  of  action  shall  have  accrued,  and 
not  after."" 

The  plea  is  supported  by  an  answer  m  which  the  non- 
residence  of  Gano  is  admitted  ;  but  as  to  his  death  and  the 
condition  of  plaintifls,  the  defendant  only  discloses  belief, 
and  denies  inferentially,  but  does  not  deny  as  of  his  own 
knowledge.  The  contract  is  admitted,  and  the  payment  of 
*he  consideration  money  is  also  admitted,  and  new  matter  set 
up,  showing  that  the  consideration  money  was  in  part 
made  by  the  sale  of  the  lots  sold  by  him  to  Gaio. 

There  was  a  demurrer  filed  to  the  plea,  which  the  court 
below  sustained,  and  dismissed  the  petition. 

This  plea  has  been  treated  in  the  argument,  a^  a  mixed 
plea.  If  it  is  so,  the  court  erred  in  d^'sii  issing  the  bill,  for 
there  was  an  issue  of  fact  l.etween  the  complainant  and 
respondent  which  it'was  absolutely  necessary  for  the  defend- 
ant to  make,  to  support  the  plea.  The  circumstances  set 
'  forth  in  the  petition,  to  take  the  case  out  of  the  statute  of 
limitations,  must  be  denied  by  the  owner,  or  the  plea  could 
not  be  allowed.  Then  it  was  the  duty  of  the  court,  even  if 
the  plea  was  allowed,  to  retain  the  cause,  and  try  the  quee- 
tions  of  fact,  which  alone  supported  the  pica. 

But  should  this  plea  be  allowed  ?  Is  it  in  fact  any  defenie 
to  the  relief  prayed  fdr  itf  the  petition?    This  might  peir- 


IOWA    c;rTY.    i8ii4  425 

Wright  •.  litiClaiiv. 

haps,  be  answered  without  giving  any  c '^^trnction  to  th» 
itatnte^  bj  aimplj  aecertsining  when  a  can^e  of  action  at 
law,  npon  the  penalty  of  tlio  Iwmd,  arcnifd  Ut  Gano,  or 
his  heirs.  We  think  not,  iinHl  the  ex]>'vipti<i  of  executing 
the  deed,  were  proffyn^^d  an* I  a  d<Mn;uj(!  \v:is  made  by  Gano, 
or  his  heirs,  and  a  r«'a8<'?i:ih]H  time  had  i^lapsed  after  the 
demand. 

IWwers  V.  lJfo/4'.'^,  \  (7.  (.'nc^M  .  lioC  :  //  o  .^  v.  (io<niri:h^ 
9  Wend.,  68;  S^u^ff:  v.  Aa.IrrWH,^  Black.,  274.  There 
does  not  appear  to  have  been  any  tiernand  mad<\  niitil 
recently,  and  from  aiighi  thai  a.p}jear8,  LeClaire  louici 
have  roflifited  the  foi-foitnn*  <»f  the  penalty  of  the  bond  uhlI 
this  leceijt  demand  wa»  iii^de,  on  tfie  ^rroulld  that  the 
expense  of  the  <\vieii  had  not  b»»eii  jm^tlVr^^d,  and  a  ] 'roper 
demand  made.  Under  this  view  the  eitatutr  could  only 
apply  to  his  covenants  to  convey  the  lots ;  here  again  the 
same  dilemma  arises,  (xauo,  iiad  no  action  at  law,  against 
LeClaire,  either  in  covenant  or  debt,  nntil  he  had  made  the 
demand  of  the  deed.  Bijt.  six  years  have  past  since  the 
payment  of  tiie  money  by  (iano,  and  there  has  be*ii  no 
deniand  of  the  deed,  and  still  it  is  clainicd  that  he  is  bound 
by  ttie  statute,  irom  maintaining  his  action  by  tailiui^  to 
have  an  action.  The  act  ]»leaded  in  tliis  case  did  not  take 
effect  nntil  the  4th  of  July,  1843 — act  or  February,  15rh 
1843,  Rev.  Stat.  377,  §  1, — ^and  did  not  commence  running 
until  after  the  death  of  Gano.  If  the  heirs  of  Gano,  were 
minors  and  out  of  the  territory  as  set  foi  h  in  xXw  petition, 
then  they  are  completely  saved  by  the  7th,  and  8th  sectiotis 
of  the  act  of  limitation  of  1843.    Rev.  8tat.  386. 

The  answer  in  this  case,  is  to  the  whole  merits  of  th« 
petition,  and  therefore  oyermles  the  plea.  To  be  allowedt 
the  answer  should  have  been  confined  to  those  facts  alone 
which  went  to  support  the  plea. 

The  answer«  does  not  in  fact,  support  the  plea,  for  the 
main  facts  relied  upon,  to  excuse  the  petitioners  fir  tiio 
laches  are  not  positively  denied. 

The  authorities   cited  in   this  cause,  by  the  counsel,  we 
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think  prove  tlmt  the  ti-tli  eection  of  the  act,  does  not  apply  to 
these  kind  of  cases.  Thar  eqnity,  acting  by  analogy  to  the 
l.tw,  thouM  ^:lv^'  the  eubject  and  object  of  the  snit^  its  true 
purpose,  and  foUow  the  law  of  real  estate. 

Tht'  capital  circumstance  of  tlie  frourract,  was  the  land. 
<thiio  contracted  i'ov  the  land,  and  LeChirie^  agreed  to  con- 
Tey  land,  and  not  to  pay  money.  Both  ])artie8 considered 
the  sale  of  the  land  to  be  the  main  portion  of  the  contract 
When  Uauo  paid  the  money  and  LeClaire  reoeired  i^  it 
was  for  the  land  and  not  tor  money  to  be  returned  at  a 
future  (iay.  It  was  a  contract  affecting  the  realty,  and  was 
such  an  interest  as  onr  laws  recognized  as  real  property, 
and  could  be  seized  and  sold  on  execution  ;  was- subject  to 
a  judgment  lien,  and  the  widows  dower^  and  coun^  of  equity 
ti*6at  it  as  real  estate.  LeClair,  shows  in  his  answer,  that 
he  treated  it  as  the  real  estate  of  Gano.  He  levied  upoUi 
and  sold  it  under  execution. 

Decree  dismissing  the  petition  reversed,  and  cause 
remanded,  with  instructions  to  the  court  below,  to  disallow 
the  plea. 

Decree  reversed. 

l^jTlth/iDei/  and  Dow,  for  appellants.  , 

Ja4.  Grunts  for  appellee. 
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DsAN  et  al»  17.  UiLiA.. 

In  an  action  npon  an  injuiu'tio!!  Inrnd,  t'ztraTifouii  matter  in  reforenea  to  Iha 
itijanetiitii  proceeflings.  and  wlucL  af^*  iiot  of  rccitrd  in  the  case,  and  were 
not  considei-ed  bj  the  court  below,  m'ill  not  be  antertained  bj  tha  aoprema 
court. 

Where  objeetiona  were  n<»t  raiiied  in  the  dutrict  court,  the/  will  not  be  IkTorad 
in  Iba  rapreine  court. 

Appeal  fvcm>  Poweshiek  DistTict  Cou/rU 
Opinion  hy  Gbbeke,  J.    Debt  on  an  inj  unction  boud  bj 
£.  and  £.  Hall,  against  J.  S.  Dean  and  I.  J.  Oole.     Ver- 
diet  and  judgment  for  the  plaintiffs. 

Beveral  errors  are  assigned  and  objections  urged  to  the 
proceedings.  We  are  cjtiled  upon  to  review  the  matters  upon 
which  the  injunction  was  issued  and  dissolved.  We  are  urged 
to  decide  that  the  court  erred  in  rendering  the  judgment, 
on  the  ground  that  it  appears  by  the  record  of  a  certain 
cliancery  suit,  that  £.  and  £.  Hall  had  sustained  no  dam- 
age under  the  writ  of  injunction,  for  the  reason  that  it  onlj 
restrained  them  from  building  a  dam  over  the  Des  Moine 
river,  a  navigable  stream  ;  that  the  Halls  had  no  author!^ 
for  bulding  such  dam ;  that  anj  one  as  agent  of  the  pub- 
lic had  a  right  to  enjoin  them,  and  that  the  injunction 
should  have  been  dissolved. 

But  these  objections  are  all  extramcvs  to  the  present 
case.  They  do  not  appear  to  have  bcQn  submitted  to  the 
court  below ;  no  exceptions  were  taken,  and  they  are  in 
nowaymftde  apart  of  the  record.  As  there  apears  to 
have  been  no  exceptions  taken  to  any  opinion  of  the  court, 
or  of  any  matter  occurring  during  the  trial,  as  the  verdict 
of  the  jury  was  returned  and  the  judgment  thereon  ren- 
dered without  objection,  we  cannot  for  any  reason 
urged  in  relation  to  the  injunction  suit,  disturb  the  present 
action  of  debt  upon  the  bond. 
'         *28  ' 
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'  In  DoolitUe  v.  ShelUm^  1  6.  Greene,  271,  this  court 

I  descided  that  no  orifirinal  matter,  not  connected  with  the 

I  proceedings,  nor  acted  upon  by  the  court  below,   will  be 

considered.     S()  in   PowAl  v.  Sjynildlng^   3  G.  Greene. 

it  was  Iield  that  the  superior  court  can  only  renew  and 
j  correct  those  procee«Iin;^s  which  have  been  passed  upon 

by  the  court  below.     And  in  Parker  v.   Coclaynt,  ^*  G. 

Greene,  111,  it  v.a.s  decitled  that  ohjectiouf   not  ni^- «)   in 

the  district  court,  will  not  fte  favored  in  the  supreme  court. 
Under  these  decisions,  it  follow*  that  the  judgment  in 

this  CAise  cannot  bo  disturbed. 

Judgment  affirmed. 

J.   E,  Jewett^  for  appellants. 

W.  Ptnn  Clarke^  for  appellee. 


Wki-cvikr  et  af.  r.  Ravkb. 

In  an  action   upon  an  attachment  bond,  it  is  error  in  the  court  to  refuit 

instmctions  asked  in  reference  to  damages,  when  stirfa  instnictionn  were  in 

■trict  accordance  with  the  Code. 
Where  a  correct  iDstrnction  is  asked  and  refused,  it  is  calculated  to  isisletd 

the  jurj,  although  the  substance  of  the  instruction  is  given  in  a  different 

form. 

Appeal  from  Jones  District  Court. 
Opinion  by  Hall,  J.     Hamilton  Ravfer,  th^  appellee, 
brought  his  suit  in  the  district  coart  of  Scott  county  upon 
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ftD  attachment  bond,  executed  bj  the  appellaLts,  William 
Webster  and  others,  to  appellee,  on  the  2d  day  of  March, 
1854,  in  the  penal  sum  of  four  hundred  dollars.  Venue 
changed  to  Jones  county.     Judgment  for  plaintiff. 

Upon  the  trial,  the  defendant  below  asked  the  court  to 
instruct  the  ju?*y  •  "  That  if  said  attachment  wae  only 
wrongfully  sued  out,  the  plaintiff  can  only  recover  such 
damages  as  he  may  have  proved  to  the  jury  he  hab  bus- 
tained,  and  not  exemplary  damages."  This  instruction  was 
refused  by  the  court,  and  exceptious  were  taken  by  defend- 
ant. The  court  aue-  'bi.s  rofu8c\l.  instructed  the  jury: 
**That  hey  were  the  judges  alone  of  the  amount  of  dama- 
ges and  that  exemplary  damages  were  to  be  given  only  as 
they  were  paristied  that  the  attachment  was  willfully  eiied 
out" 

The  refusal  of  the  coprt  below  to  give  the  inbtruction 
prayed  for  by  the  defendant,  is  clearly  error.  The  Code,  § 
1854,  provides:  That  *Mu  aciioiiti,  on  attachment  bond, 
the  .plaiatiff  therein  may  recover,  if  he  shows  that  the 
attachment  was  wrongfully  bued  out,  and  if  willt'uJly 
wrong,  he  may  recover  exemplary  damages.'' 
•  The  giving  of  the  instruction  in  a  different  form  Avill 
not  aid  th^  defendant,  11  Ala.,  ob:) ;  10  Ala.,  720.  It  is 
error  for  a  court  to  refuse  a  proper  instruction,  even  tliough 
the  same  may  be  given  in  a  different  form. 

The  tendency  of  refusing  correct  and  relevant  instruc- 
tions cannot  be  otherwise  tJian  to  confute  and  niiblead  a 
jury,  and  bring  just  conUMnpt  up^n  tlie  ad)ninit?l>Ation  of 
justice  in  our  courts. 

The  instruction  prayed  for  by  the  defendant  beh»w, 
strictly  accords  with  the  Code.  The  one  given  by  the 
court  rather  fritters  away  the  point,  and  only  saves  itself 
from  absolute  error  by  a  proviso  at  the  conclusion.  Tak- 
ing the  refusal  to  give  one  instruction,  and  the  giving  of 
the  other  instructions  together,  the  action  of  the  court 
n€||}tralizes  itself^  and  renders  the  questiou  doubtful,  which 
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if  left  without  any  instruction,  would  have  been  m(m 
readily  solved. 

Judgment  rerened. 
Paof*  and  Henry,  for  appellants. 
/•  ^-  Pre^^ton,  for  appellee. 


BuncR  et  al.  v.  Chjlublbs. 

School  difitricti  m  corpomtions,  and  1uit«  lh«  poww  to  make  eontracta.  Ac, 
in  raUtion  to  fchool  hotisea;  hence  a  note  giyen  bj  "the  andenignwi 
directow  of  tchool  digtrict,  Ko."  Ac,  and  signed  by  thfee  penom ;  ImU. 
that  they  were  only  liable  as  directon,  and  that  it  was  error  to  admit  tte 
note  Bt  evidence  of  an  indiridual  liability  against  the  maken.  • 

Where  «he  name  of  the  principal  and  the  relation  oi  the  agent  he  stated  ia  a 
note  or  contract,  and  the  agent  ia  authorised  to  make  such  note  or  eontiMl, 
the  principal  alone  ia  bound,  unleaa  the  intention  ia  clearly  ezpraswd  fte 
bind  the  agent  personaUy. 

A  party  to  a  contract  ahould  be  perwmaUy  bound,  onlesa  hia  agency  is  din- 
closed  ;  but  in  deciding  whether  the  apparviA  agent  or  hia  principal  ahoold 
be  bound,  the  presumption  ia  that  auch  agent  intended  to  bind  hia  prin- " 
cipa]. 

Appeal   from  Mweatine  District  Court. 

Opinion  by  Gbeenb,  J.  Action  commenced  by  appellee, 
against  appellants,  to  recover  judgment  against  them  on 
a  note  of  which  the  following  is  a  copy: 

''  f  62  87.  On  or  before  the  first  day  of  December,  next, 
we  the  undersigned,  directors  of  school  district,  No.  4, 
Montpelier  township,  promise  to  pay  Benjamin  Chambleti 
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the  sum  of   sixty-two  dollars  and  eighty-seven  cents,  for 
vainc  received  this  22nd,  day  of  Noveniber,  1851. 

G.  W.  Baker, 

V.   F.  NiCHOUSON. 

Solomon  IjOVbll/' 
Defendants  objected  to  th|e  introduction  of  this  note  on 
the  ground  that  it  was  made  by  tbern  as  directors  of  the 
school  district,  and  not  as  individuals.  The  objection  was 
otemiled,  and  under  the  instructions  of  the  court,  judgment 
waa  rendered  against  the  dufendarfts  for  the  aroomit  of  ttie 
note. 

The  only  question  now  to  be  decided  is,  are  the  detend- 
ants  personally  liable  on  this  note.  In  support  of  the 
dcfMsion  below,  it  ie  claimed,  fhey  had  no  authority  to 
execute  the  note  as  directors.  By  the  Code,  §  1108.  each 
achrnJ  district,  is  made  a  body  corporate,  with  power  to 
hoM  property,  and  be  a  party  to  ftuits  and  contracts.  The 
name  used  in  the  hodj'  of  the  above  note,  is  the  style 
authorized  by  the  Code.  Section  1142,  provides,  that 
the  *'  district  Imard  shall  make  all  contracts,  purchiises^ 
payments,  sales  *^  &e.,  in  relation  to  school  houses.  This 
clesirly  confers  upon  the  board  of  directors  full  anthority 
to  mnk'  fin  ttn tract,  or  to  execute  a  note  in  consummation 
of  such  contract,  for  any  of  the  objects  Ktipnlated  in  the 
section.  School  districts  are  corfiorations  possepsing  the 
p<»wir  to  make  cont^racts.  The  district  hoards  iire  made  the 
•gints  of  thi*  districts,  with  power  to  make  contracrs.  It 
nv*rttTR  not,  whi-tiitT  rhose  contracts  are  by  parole,  or  in 
writing.  If  the  directors  !)ad  made  a  parole  promise,  in  the 
name  «*t"  the  district,  to  pay  for  work  or  repair*  on  a  school 
hon«e.  it  could  hardly  becon»:endtd  that  such  promise  would 
make  rhi*  directors  liubleas  individuals;  or  that  the  dis  rict 
wonid  U»  rp|east*d.  How  can  it  change  the  liability  of  the 
partie?^,  if  that,  promise  is  reduced  to  writing?  They  still 
pro»nit?G  as  directors,  in  the  nnme.  and  in  behalf  of  the  dis- 
tri<*t. 

The  ri'lation  of  i»rinci]»ai  and    agent  is  clearly  showiv 
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upon  the  face  of  this  note.    They,  as  directors,  as  ageoti, 
promise  in  the  name  of  their  corporate  district  as  prindpsL 

The  role  is  well  settled  that  if  the  name  of  the  princL 
pal  and  the  relation  of  agency  be  stated  in  the  writing, 
and  the  agent  is  authorized  to  make  the  contract  or  obli- 
gation, the  principal  alone  is  bound,  unless  the  intention 
is  clearly  expressed  to  bind  the'  agent  personally.  Stan- 
tan  V.  CaiYvp^  4  Barb.,  275,  277 ;  Dyer  v.  Bimham^  25 
ICaine,  10,  13;  BradUe  v.  Boston  0las9  ComjHiny^  16 
Pick.,  347,  360;  Key  y.  Pamkamj  6  Har.  and  John.,  418, 
421. 

It  is  true,  as  claimed  by  counsel,  that  in  deciding 
whether  a  party  contracts  personally,  or  as  agent,  the  pre- 
sumtion  is  in  favor  of  the  former.  It  is  obvious  that  a  party 
should  be  personally  bound,  unless  his  agency  is  disclosed. 
But  it  is  equally  true  in  deciding  whether  an  apparent 
agent  intends  to  bind  himself  or  his  principal,  the  pre- 
sumption is  that  he  intended  to  bifid  his  principal,  because 
the  agent  should  not  be  personally  bound,  unless  that 
intention  is  expressed  in  the  contract.  1  Am.  Leading 
Cases,  603,  604. 

In  the  note  before  us  the  agency  is  clearly  expreased. 
The  intention  to  bind  the  principal,  and  the  principal  onlj, 
is  manifest.  They  do  not  promise  personally;  they  prom- 
ise only  as  dli-ectorb  of  the  district ;  we  therefore  conclude 
that  the  court  below  err^d  in  admitting  the  note  as  evi- 
dence to  hold  tlie  makers  pei*sonally  liable. 

Judgment  reversed* 

WiUiam  G.  \Vo(»dvoard^  fur  appellants. 

Claud  9Lnd  O'Connor^  for  appelle. 
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AtWATKB    V,  WOODWABD. 

Where  there  is  good  reaaon  fur  belienng  that  a  fuU  and  true  transcript  hi* 
not  been  sent  up  from  a  justice  of  the  peace,  and  where  application  WM 
^  .--Je  within  a  reasonable  time  for  a  rule  to  perfect  the  record,  it  error  to 
refuse  such  record. 

Appeal  fran  Marshall  District  Court. 

Opinion  by  Hall,  J.  This  case  was  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  to  the  district  court  of 
Marshall  comitj.  Mahlon  Woodward,  as  plaintiff  below, 
recovered  judgment  against  De Witt  0.  Atwater,  from  which 
Atwater  appealed.  The  appeal  bond  was  filed,  but  the 
•  justice  in  returning  his  transcript  to  the  district  court,  did  not 
return  any  allowance  of  the  appeal,  or  certify  the  approval 
of  the  appeal  bond.  The  defendant  below  filed  in  the  dis- 
trict court  an  affidavit,  showing  conclusively  that  the  appeal 
was  tiUcen  and  allowed  by  the  justice,  within  twenty  days 
atler  the  rendition  of  the  judgment,  and  that  the  appeal 
bond  was  approved,  and  prayed  for  a  rule  upon  the  justice, 
to  perteot  his  returns.  At  the  same  time,  the  plaintiff 
below  moved  the  court  to  dismiss  the  appeal.  Tlie  court 
below  refused  the  rule  upon  the  justice,  and  sustained  the 
motion  of  plaintiff',  and  dismissed  the  appeal,  to  which 
exceptions  were  taken. 

We  cannot  but  think  that  the  court  l>elow  erred  in  not 
allowing  the  correction  of  the  transcript,  or  in  not  making 
the  correction  itself,  especially  as  the  rule  was  applied  for 
within  a  reasonable  time.  There  is  every  evidence  of  good 
fldth  on  the  part  of  the  appellant,  in  taking  this  appeal,  and 
the  evident  omission  of  the  justice  in  making  his  return, 
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eiionld  not  snbject  hint  to  8Uoh  congequeuceB.  §§  233S, 
3339  of  the  Code,  apply  to  thU  tvwi*.  and  clearlj  define  the 
duty  of  the  court  upon  this  question. 

Judgment  reversed,  with  directions  to  the  court  to  allow 
the  rule  upon  the  juptice,  to  correct  the  renirn,  and  pn>ceed 
to  try  the  canse  tie  n*»ro. 

Judgment  reveitied. 

J.  D.  Tt-mpVin^  for  appellant, 

W,  H,  S^*'t^rrs.  for  u})jK^lk^. 


Nl't  K'»LS    »?.   MlTCkfKlJU 

"Where  it aj^iM^an  lh»t  tlw ontrw  al  ri<»ti*v and  attachm  *it  w«'iv  ivsitt^d at  tbcaam* 
tiriK',  it  w'iU  >K*  c«»i!»ii]ur<'vl  that  thi'  nttju'htn^nit  \va>4  k- .-I  o';t  at  Ww  coni- 
metic^'us^iit  of  t^H'  Miit.  and  it  is  terror  t^i  dUnisK  tlhr  altaoh  »wit  ?t»  wich  a 
caw.  on   iht'  a**u'n«*<l  ground  tlmt  it  vm*!*  k*  <*<I  n-.t  l».'fif"  snil   wa«4   com- 

(fjj'rttioyi  hf/ LtREV.Jiv^  J.  Action  <»n  a  promid^ory  note, 
coTnnienced  hy  S.  Nrickols.  Ar.tju'hin«.*nt  pr'>c«».eding8  coni- 
nK'nf!<'d  siinnlraiuotisly  with  the  >«nit.  On  motion,  the  writ 
of  jitt^M'hrnvnt  vva<  <lisn»issi<I,  on  tht' ground  that  the  clerk 
had  no  :iuthonTy  1 1  ',^$\\t»  tfh*  writ  until  atVr  the  suit  was 
conun«'newl. 

It  apj)e:ir^  tluit  th«'  •>?'i:r;ii:i!  n.>ric»i -itid  rh**  writ  of  atra.'h- 
mt^nr  wi*re  ifl^ut«»l  .-uhl  rtv.irnt.^d  ar.  rh:»  ^;im.»  fi:ne.  As  the 
noti';-,e  an<l  writ  hear  tlte  «»:im »  date,  we  take  It  for  gruUed 
that  the  action  and  the  a^ta-lin  »nt  fo.a  n'.viced  thijir  pro- 
grcft*  t»»g«rher,  lTrt<it'r  the  i^ide,  |  1*^+«k  property  may  be 
atli*cl;ed  at  ih^  c  •  ia.:ijjic.;uent  or  duri"2  thepro^r%?66  of  die 
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proceedings.  The  writ  in  this  case  was  issued  at  the  com- 
mencement of  the  action,  and  therefore  comes  within  the 
requirements  of  the  Code.  The  court  erred  in  sustaining 
the  motion  on  the  grounds  stated. 

Judgment  reversed. 


C  K  Stone^  for  appellant 
St<vrr  and  Claarhe^  for  appellee. 


—     •  •  • 


Stbahboat  Globb  v>,  Eubtz. 

The  DeB  Moines  Kiver  is  a  nayigable  stream  and  a  pnbUc  highway,  conse* 
qnentlj  a  steamboat  may  lawfuUy  navigate  the  same  ;  and  althongh  a  ferrj 
may  be  IcgaUy  established  upon  that  river,  it  must  be  so  conducted  as  to 
avoid  obstructing  its  navigation.  The  right  to  navigate  the  river  is  para- 
mount lo  a  ferry  franchise,  and  therefore  a  steamboat  is  not  required  to 
wait  for  a  ferryman  to  lower  his  cable,  so  as  to  run  any  risk  or  suffer  any 
damage  from  the  delay. 

A  ferry  cable  extending  across  a  navigable  stream  should  be  so  managed  as 
not  to  be  an  obstruction  to  navigation,  and  so  as  to  cause  neither  incon* 
yenience  or  dam  age  to  boats. 

Appeal  from   Wapello  District  Court. 

Opinion  hy  Hall,  J.  Peter  Eurtz,  brought  a  suit  in 
the  district  court  of  Wapello  county,  against  the  steam 
boat  Globe.  He  alleges  in  his  petition,  that  on  the  18th  of 
May,  1854,  he  was  the  owner  of  a  ferry  across  the 
Des  Moines  river,  at  the  town  of  Chilweather  in  said  county ; 
that  he  had  a  license  from  the  county  judge  to  keep  said 
ferry.  That  the  ferry  was  worked  with  a  cable  stretched 
across  the  river ;  that  he  had  the  usual  fixtures  and  appli- 
ances for  lowering  the  cable,  to  allow  the  free  passage  of 

Toi..  TV. — 29. 
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boats  :  ''  that  whilst  he  was  condacting  his  business,  the 
said  steamer  Globe,  without  warning  or  notice  of  her 
approach,  and  without  giving  a  reasonable  time  for  lowers 
ing  said  cable,  run  upon  and  over  the  same,  and  the  ofScers 
and  crew  cut  and  destroyed  the  same,  so  as  to  render  it  of 
little  or  no  value,"  &c. 

To  this  petition,  there  was  a  demurrer  liled  by  the  boat^ 
which  was  overruled  by  the  court  and  exceptions  taken. 
An  answer  was  then  filed  in  which  it  is  admitted,  that  the 
plaintiff  had  a  ferry  and  cable,  but  denies  that  he  had  the 
necessary  fixtures  and  appliances  to  lower  the  cable  readily 
and  without  creating  unreasonable  delay  to  boats  in  passing 
said  ferry — denies  that  the  boat  approached  without  war- 
ning or  notice,  and  without  giving  reasonable  time  for 
lowering  the  cable ;  admits  running  over  the  cable,  and 
cutting  the  same,  but  claims  that  it  was  only  done  upon 
the  failure  of  plaintiff  to  lower  his  cable,  as  he  should  have 
done,  to  enable  the  boat  to  pass.  That  no  more  damage 
was  done  than  was  necessary  to  enable  the  boat  to  pass  in 


The  replication  is  these  words  :  '^  And  plaintiff  for 
replication  says  the  petition  is  true,  and  he  will  maintain 
the  same,  anything  in  the  answer  contained  to  the  contrary 
notwithstanding:" 

On  the  trial,  the  court  at  the  request  of  plaintiff,  instruc- 
ted the  jury  as  follows;  ''That  if  the  jmy  believe  the 
plaintiff  was  in  the  lawful  possession  and  use  of  the  ferry  in 
petition  named  ;  and  that  the  steamer  Globe  injured  the 
same,  the  plaintiff  is  entitled  to  recover  such  damages  as 
he  has  shown  to  have  suffered  from  such  injury,  if  they 
also  find  from  the  evidence  that  the  plaintiff  usedrea8(Hi- 
able  efforts  to  lower  his  i-ope,  so  that  said  steamboat 
Globe  could  pass  with  reasonable  chanpes  of  safety,  and 
that  she  did  not  on  her  part,  afford  the  plaintiff  a  rea- 
sonable opportunity  to  do  so." 

The  following  instructions  were  presented  by  the  defend- 
ant below,  and  refused  by  the  court :    '^  That  the  plaintiff 
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was  not  entitled  to  anj  notice  to  lower  his  cable,  but  must 
always  be  in  readiness  to  lower  the  same,  and  must  lower 
the  same  so  that  boats  maj  pass  without  auj  delay. 

"  That  the  right  to  establish  a  ferry  across  the  said  river, 
does  not  authorize  the  charter  owner  to  place  any  obstruc- 
tion in  said  river,  nor  to  do  anything  else  but  use  the 
privilege  of  having  and  manning  a  boat  or  boats  across 
said  river." 

The  defendant  below,  excepted  to  the  ginng  and  refus- 
ing to  give  these  instructions  by  the  court  below.  There 
was  a  verdict  and  judgment  for  plaintiff,  and  the  defend- 
ant appealed  to  this  court,  and  with  other  matters  assigns 
the  ruling  of  the  court  upon  these  instructions  for  error. 

The  Des  Moines  river  is  a  navigable  stream  and  a  public 
highway,  and  the  steamboat  Globe  was  lawfully  naviga- 
ting the  same.  The  ferry  was  established  by  legal  author- 
ity. The  question  presented  is,  whether  the  ferry  had  any 
authority  to  obstruct  the  navigation  of  the  river.  The 
court  below,  by  its  charge  to  the  jury,  assumes  that  a  boat 
must  notify  the  ferry  owner  of  his  approach,  and  when 
the  boat  has  arrived  at  the  point  where  the  cable  is 
stretched  across  the  river,  she  must  wait  for  the  cable  to 
be  removed,  if  the  delay  is  not  unreasonable,  and  can  be 
done  ^^yyith  reasonable  chance  of  safety  ^^  to  the  boat. 
That  the  charter  for  the  ferry  authorizes  the  proprietor  to 
put  an  obstruction  in  the  river. 

The  navigation  of  the  river  and  the  rights  of  ferry 
owners  are  both  important  rights,  and  some  rule  should  be 
adopted  to  fairly  protect  both  interests,  without  damage 
to  either.  The  highway  of  the  river  is  paramount  and 
must  prevail  when  the  mode  of  constructing  a  ferry 
encroaches  upon  its  free  navigation.  The  boat  about  to 
pass  the  ferry  was  not  bound  to  wait  as  long  as  she  could 
do  so  with  a  reasonable  chance  of  safety.  She  was  not 
to  run  any  risk  or  suffer  any  damages  from  the  delay.  She 
is  not' required  to  suffer  the  consequences  of  chance  or 
hazard.    We  can  well  conceive  of  a  state  of  facts  where 
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a  Bteatnboat,  while  navigating  the  channel  of  a  narrow 
and  rapid  stream,  could  not  stop  without  more  or  lees 
danger  ot  being  forced  by  the  current,  upon  the  shore,  or 
out  of  the  channel,  and  in  this  manner  suffer  great  damage 
and  delay.  The  interest  involved  in  steamboats  and  their 
cargoes,  cannot  be  subjected  to  so  narrow  a  rule.  All  that 
is  required  of  the  conductors  of  boats  in  relation  to  these 
qimai  authorized  obstructions,  is  to  act  in  good  faith.  They 
cannot  totally  disregard  the  rights  of  the  ferry  owners. 
They  make  the  boat  liable  for  wanton  and  willful  injurieB 
done.  In  extending  to  the  ferry  owner  the  usual  courtesy 
that  is  due  from  man  to  man,  in  giving  him  an  opportunity 
to  remove  his  cable,  they  are  not  to  wait  to  estimate  the 
chances  of  the  safety  of  the  boat.  They  are  not  caUed 
upon  to  decide  how  long  the  boat  can  delay  with  "  reason- 
able  chance  of  sqfety.^^  The  interest  is  too  great  on  the 
one  side  and  too  small  on  the  other,  for  such  a  rule. 
The  ferry  cable  must  not  be  an  obstruction  to  the  naviga- 
tion, and  must  be  so  kept  that  no  well  meaning  man  who 
respects  the  rights  of  others,  can  have  good  cause  to  com- 
plain at  the  mode  and  manner  of  its  removal  when  the 
boat  is  about  to  pass.  "  The  term  nuisance,  signifies  any- 
thing that  causes  loss,  inconvenince,  annoyance  or 
damage.^^  3  PetersdorTs  Com.  Law,  550.  If  the  thing 
complained  of,  caases  neither  of  these,  it  is  no  nuisance. 
But  if  it  causes  either  in  the  lea>st  degree,  the  person  com- 
plained of  must  be  held  answerable,  no  matter  how  small 
the  damage  may  be.  Cooper  v.  Ilall^  5  Ohio,  191.  It 
cannot  be  contended  that  the  Code,  authorizing  the  county 
judge  to  license  ferries,  &c.,  can  be  so  construed  as  to 
authorize  a  nuisance  in  our  navigable  rivers.  No  such 
authority  is  granted,  and  if  ferry  owners  see  proper  to 
stretch  a  cable  across  the  river,  they  must  see  that  it  causes 
neither  inconvenience,  annoyance  or  damas^es  to  boats 
that  navigate  the  river. 

The  lawful  navigation  of  the  river  can  never  be  a  nuis- 
ance to  a  ferry  owner,  but  a  ferry  may  be  a  nuisance 


IOWA    Girt,     1854.  487 

Houston  V.  The  Stmte. 

by  obstructing  the  navigation.  Where  tlie  ferry  owner 
is  protected  in  the  enjoyment  of  his  franchiBe  and 
property  pertaining  to  the  ferry,  against  wanton  and  will- 
ftil  injury  from  those  who  are  engaged  in  navigating  the 
river,  where  he  has  received  the  usual  courtesies  that 
are  extended  between  man  and  man,  he  has  no  cause  to 
complain.  His  interest  is  at  best  but  a  servient  right,  and 
cannot  be  extended  beyond  the  naked  object  of  his  licepse. 
He  is  allowed  to  keep  a  ferry,  not  to  obstruct  the  naviga; 
tion  or  place  a  nuisance  in  the  river. 

Judgment,  reversed. 

ff.  B.  HendershoUy  for  appellant. 


Houston  t;.  T&k  8tat9. 

Where  it  appeared  that  E.  Kamberling  was  a  witne^a  before  the  grand  jo^, 
althongh  the  name  indorsed  on  the  indictment  was  '*  E.  Eimberling,  '*  he 
iraa  properlj  admitted  as  a  witness  on  the  trial. 

On  on  indictment  for  marking  and  defacing  a  school  honss,  19ie  coatt 
instructed  the  jury  that,  '*  The  state  had  proved  all  that  was  neoessaiy  in 
reference  to  the  school  district ;  "  held,  that  this  was  charging  the  jury  on 
the  facts,  and  therefore  erroneous. 

Error  to  Ceda/r  District  Court. 
Opinion  ly  Greene,  J.    Indictment  for  defacing  and 
^marking  a  school  house.     Verdict  and  judgment  against 
defendant. 

1.  It  was  objected  that  one  E.  Kamberling  was  permitted 

to  testify  on  the  trial,  when  the  name  indorsed  on  the 

indictment  is  E.  Kimberling.    The  witness  having  sworn 

that  he  was  the  identical  person  sworn  before  the  grand 

ury,  the  court  admitted^his  testimony.    In  this  we  think 
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the  court  acted  discretelj.  There  is  bat  a  trifling  distinc- 
tion in  the  names-^a  difference  of  but  one  letter ;  and 
especially  when  snch  difference  so  nearly  leaves  the  name 
idemsonanj  it  woold  not  justify  the  exclusion  of  the  witness. 
If  doubt  was  entertained,  the  resemblance  at  least  justified 
the  court  in  receiving  proof  of  identity. 

2.  He  court  instructed  the  jury  that  the  state  had  proved 
all  that  was  necessary  with  reference  to  the  school  district 
It  id  justly  objected  that  this  is  an  instruction  upon  the 
facts  in  the  case.  This  is  error.  This  was  charging  the 
jury  upon  the  weight  and  sufficiency  of  testimony.  It  is 
not  within  the  province  of  a  judge  to  instruct  a  jury  as  to 
what  facts  are  proved  or  not  proved.  He  may  explain  to 
fhem  the  legal  effect  of  facts,  but  the  facts  themselves  are 
to  be  ascertained  exclusively  by  the  jury.  Better  abolish 
the  right  of  trial  by  jury  at  once,  than  to  permit  judges  to 
dictate  the  facts  upon  which  the  verdict  must  be  found. 
The  practice  of  charging  the  jury  upon  the  facts  may  have 
precedent  in  some  of  the  older  states ;  but  in  Iowa  it  has 
ever  been  regarded  as  dangerous — as  a  usurpation  of 
power,  and  as  an  interference  with  the  rights  of  parties, 
and  the  province  of  jurors ;  Wood  v.  Mains^  1 G.  Greene, 
275 ;  Frederick  v.  Ga9ton,  ib.,  401.  The  Code,  §  1T91, 
provides  that  *'  the  charge  of  the  court  shall  be  confined 
strictly  to  matters  of  law."  The  court  below  must  have 
overlooked  this  provision  of  the  Code,  in  charging  the  jury 
in  the  present  case. 

Judgment  revened. 

Ja9.  OrafUj  for  appellant 

D.  C  Cloudy  for  the  state. 
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ITucEB  et  al^.  v,  Hiatt  et  al. 

In  order  to  object  to  the  jorifldiction  of  the  court,  either  over  the  person  or 
the  subject  matter,  a  special  appearance  may  be  made,  but  if  the  appear- 
ance is  for  any  other  purpose,  it  will  be  considered  general. 

An  application  for  a  continuance,  is  an  appearance,  and  waives  def<JCtM  in  the 
service  of  process. 

Appeal  from  Muscatine  District  Court. 

Opinion  ly  Haix,  J.  The  appellees  brought  their  suit 
against  the  appellants  upon  an  account,  and  on  a  special 
contract.  The  notice  was  returned  bj  the  sheriff  without 
service.  At  the  term  of  the  court  to  which  suit  was  brought, 
the  defendants  below  appeared  and  made  application  to 
continue  the  cause  for  want  of  notice.  During  the  term,  a* 
defftult  was  taken  against  the  defendants  for  want  of  an 
answer.  The  defendants  then  filed  their  motion  to  open  up 
the  default.  This  motion  is  not  sustained  by  any  affidavit 
The  motion  was  overruled  and  judgment  given  for  want  of 
an  answer. 

The  only  question  presented,  which  we  deem  material,  is, 
whether  the  defendants  below  made  an  appearance  in  the 
case,  that  would  authorize  the  court  to  take  jurisdiction  of 
the  persons  of  the  defendants. 

The  rule  adopted  by  this  court,  appears  to  be  this,  that 
a  defendant  may  so  far  appear,  as  to  object  to  the  jurisdic- 
tion of  the  court,  either  over  the  person  or  subject  matter 
of  the  suit,  but  if  the  party  appearing  by  motion  or  other- 
wise, seeks  to  call  into  action  any  power  of  the  court  except 
such  as  pertain  to  its  jurisdiction,  it  is  an  appearance.  To 
appear  and  apply  for  a  oontinuanoe,  clearly  admits  a  cause 
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of  action  and  a  party.  It  concedes  a  cause  over  which  the 
conrt  has  power  to  act.  It  amounts  to  a  general  appearance 
and  waives  defects  in  the  service  of  process. 

Judgment  rev^ersed. 

Cloud  and  O'Connor,  for  appellants. 

aS.  WAicAeVj  for  appellees. 


BoewoBTH  et  al.  v,  Fabbknholts. 

The  remedj  for  forcible  eQtry  or  detention  of  real  property,  not  alloirable 
bj  the  Code,  where  the  defendant  sets  up  a  panmount  title  under  the l^tird 
diTiBion  of  $  2362  ;  nor  when  a  question  of  Utle  is  involTed. 

Appeal  from  Scott  District  Court. 

Opinion  hy  Greenb,  J.  This  was  an  action  for  forcible 
entry  and  detainer,  commenced  by  Bosworth  and  Allen, 
against  Anna  B.  Farrenholtz,  under  the  third  division  df 
section  2362  of  the  Code.  The  action  was  commenced 
before  a  justice  of  the  peace,  where  the  defendant  pleaded 
title  paramount  to  plaintiffs'  title.  Plaintiffs  demurred^to 
the  plea.  The  justice  of  the  peace  overruled  the  demur- 
rer and  dismissed  the  case,  on  the  ground  that  justices  of 
the  peace  have  no  jurisdiction  where  questions  of  title  are 
involved.  The  cause  was  taken  to  the  district  couit,  where 
the  same  demurrer  was  urged,  and  decided  in  the  same 
ivay. 

The  correctness  of  this  decision  cannot  be  serionsl)^ 
questioned.  The  Code  expressly  provides  that;  "The 
question  of  title  cannot  be  investigated  in  this  form  of 
Action,"  %  2371. 
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In  this  case,  the  answer  denies  all  the  allegations  in  0x6 
petition,  and  claims  that  the  defendant  is  in  possession  of 
said  premises  in  her  own  right ;  that  she  has  title  thereto^ 
and  that  her  title  is  paramount  to  the  plaintiffi'.  Tlitft 
third  divisioK  of  section  2362,  recognises  snch  a  defence. 
If  the  defendant  claims  bj  a  title  paramoimt  to  the  lien 
under  which  the  sale  was  made,  or  bj  title  derived  from 
the  purchaser  at  such  sale,  then  this  summary  remedy  in 
not  allowable.  The  answer  is  in  strict  conformity  to  th^ 
Code.  It  alleges  two  sufficient  reasons  in  avoidance  ti 
plaintifis'  action. 

1.  She  claims  by  a  paramount  title,  which  precludtiA 
the  action  for  the  forcible  entry  or  detention  of  property. 

2.  She  tenders  an  issue  of  title  which  cannot  be  inveyti- 
gated  in  this  action.  It  follows,  therefore,  that  plaintifV 
demurrer  to  defendant's  answer  was  correcfly  overruled; 

Judgment  ^ilirm^d. 


A.  Corbmy  for  appellants. 
WMttaker  and  Grant,  for  appellee. 


Olabk  v.  Blaccwkll. 

A  special  appearance  should  only  be  allowed  to  urgo  juriadictional  obj«o- 
tiona. 

Appeal  from  Johnson  District  Court. 
Opinion  by  Hall,  J.    This  was  a  suit  commenced  by 
Jacob  Y.  Blackwell  against  PhiHip  Clark,  by  attachment 
in  the  district  court  of  Johnson  county,  upon  a  lost  nego- 
*29 
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liable  note.  The  defendant  appeared  and  moved  to  sup- 
press  depositions,  and  also  to  make  a  motion  to  quash  the 
attachment.  The  appearances  were  claimed  to  be  spedaL 
No  answer  was  filed,  and  a  judgment  was  rendered  by  nil 
dioity  against  the  defendant. 

In  the  case  of  Ulmer^  etalr.  HiaUy  €t  alj  <^>  decided  at 
this  term  of  the  court,  we  have  laid  down  the  proper  role.  No 
special  appearance  can  be  made  except  to  jurisdictional 
questions.  If  a  party  so  fiu*  appears  as  to  call  into  action 
the  powers  of  the  court,  for  any  purpose  except  to  decide 
upon  its  own  jurisdiction,  it  is  a  full  appearance.  Under  this 
rule,  the  defendant  made  a  general  appearance  to  the  action 
in  the  court  below,  and  suffered  judgment  to  pass  against 
him  without  objection  or  defense.  The  defendant  tacitly 
confessed  the  judgment,  and  cannot  now  assign  erroiB 
against  that  which  he  voluntarily  refused  to  object  to  in  the 
court  below. 

Judgment  afiirmed. 

</.  D.  !templin^  for  appellant 

Wm.  Penn  Clariej  and  W.  0.  Woodward y  for  appellee. 


IOWA    OITY,    1864.  443 

IfoH  V.  Humphrey. 


Mofls  et  al.  v,  Hukphbbt. 

WlMve  goods  were  attached  in  the  h&nds  of  an  assignee,  and  where  under  an 
iflsae joined,  the  facts  were  found,  **  That  the  defendant  in  making  an  assign- 
ment  for  the  benefit  of  his  creditors,  had  kept  back  a  portion  of  his  prop- 
erty, and  all  of  his  choses  in  action  ; "  held,  that  the  assignment  was  fraud- 
ulent and  Toid,  and  coald  not  protect  the  property  from  attachment. 

H  after  an  assignment  for  the  benefit  of  creditors,  the  property  of  the  assignor 
is  attached  in  the  hands  of  the  assignee,  and  if  the  pleadings  invoWe  the 
question  as  to  the  validity  of  such  assignment,  and  if  the  ftcts  found,  show 
the  assignment  to  be  fraudulent,  it  may  be  declared  by  the  court  as  invalid 
and  of  no  effect  against  the  attachment. 

Where  the  investigation  and  i^&cts  found  on  a  trial,  are  responsive  to  the 
pleadings,  the  finding  of  the  court  in  refentnce  to  those  fiusts  will  be  con- 
sidered appropriate,  and  may  justify  a  c^urt  in  declaring  an  assignment  to 
be  of  no  effect  against  an  attachment. 

Appeal  from  Muaeaivne  District  Court. 
Opinion  hy  Gbeene,  J.  At  the  commencement  of  this 
suit,  an  attachment  was  issued  in  favor  of  Isaac  H.  Moss 
and  brother,  against  James  A.  Humphrey.  Before  the 
action  was  commenced,  Humphrey  had  made  an  assign- 
ment to  D.  G.  Cloud.  The  attachment  was  levied  upon 
the  goods  in  his  hands,  and  upon  him  as  garnishee.  In 
the  court  below  the  assignment  was  disregarded,  the  attach- 
ment sustained,  and  judgment  rendered  against  the  defend- 
ant, and  the  assignee  as  garnishee.  It  is  now  claimed  by 
the  defendant  that  the  proceedings  below  were  erroneous, 
for  the  reason  that  the  plaintiflfs  could  not  attach  the  prop, 
erty,  after  it  had  been  assigned  for  the  benefit  of  all  defend- 
ant's creditonk 
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Under  the  pleadings,  the  validity  of  the  assignment  was 
put  directly  in  issue,  and  submitted  to  the  court  without  a 
jury.  The  court  found  the  defendant  indebted  to  the  plain- 
tifb  in  the  sum  of  $699  39, ''  and  do  further  find  that  the 
assignment  heretofore  made  by  defendant,  was,  and  is 
fraudulent  and  void,  as  to  the  plaintiffs',''  &c.  Here  the 
court  found  the  facts  which  constitute  a  fraudulent  assign- 
ment, and  decided  that  the  legal  effect  of  such  fraudulent 
assignment  was  to  render  it  invalid,  as  to  the  plaintifib' 
attachment.  It  appears  by  the  bill  of  exceptions,  that  the 
"  defendant  had  kept  back  a  portion  of  his  property,  not 
exempt  from  execution,  and  all  of  his  choses  in  action*** 
It  cannot  be  doubted  that  such  facts,  designing  a  wrong 
00  flagrant  upon  creditors,  show  a  partial  and  fraudulent 
assignlnent,  and  such  as  should  not  protect  the  property 
in  the  hands  of  the  assignee  -from  attachment.  And  stilli 
Bnder  these  facts,  it  is  contended  that  the  court  erred  in 
deciding  that  the  plaintiffs'  being  creditors  of  the  assignor^ 
were  not  bound  by  said  assignment,  and  that  the  assignor 
took  no  title  to  the  property  which  had  been  thus  assigned. 
It  is  insisted  that  the  assignment  is  general,  and  for  the  bea- 
eftt  of  all  the  creditors  of  the  assignor,  and  is  in  strict  com- 
pliance with  the  Code. 

No  objection  is  made  to  the  form  of  the  assignment 
lie  assignor  was  doubtless  politic  enough  to  have  an 
assignment  prepared  that  would  be  prima  facie  conform- 
ble  to  law.  Kotwithstatiding  these  formal  regularities,  liie 
tfeeord  before  us  is  an  illustration  of  the  ftict,  that  the  real- 
ity is  not  always  disclosed  by  the  form ;  that  the  extemrf 
Aape  is  not  always  a  sure  test  of  the  internal  condition. 
In  this  case,  the  assignment  purports  to  be  for  the  generld 
benefit  of  ct^ditors ;  while  the  fads  show  that  it  was  made 
for  the  especial  benefit  of  the  assignor,  at  the  expense  of 
file  creditors. 

The  investigation  and  the  facts  disclosed  were  respon- 
sive to  the  issue  joined  under  the  pleadings ;  consequently 
the  finding  and  decision  of  the  court  were  intrinsic  and 
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i^ropriate,  and  the  facts  found  under  the  issue  fully  jus- 
tiiied  the  court  in  deciding  the  assignment  to  be  invalid 
and  of  no  effect  against  the  attachment. 

Judgment  a£Srmed. 

Cloud  and  (yCkmn^yr^  for  appellants, 

Ja^  BtUleTj  for  appellee. 


DaITOMTJLLER  V  BUBTOI?. 

TIm  fourth  section  of  the  statute  of  limitation  of  1843,  cannot  he  pleaded  in 
har  to  an  action  founded  upon  a  judgment  rendered  hefore  a  justice  of  the 
peace  in  this  etate. 

The  certified  transcript  of  a  justice  of  the  peace  is  made  by  law  as  conclu- 
flive  in  the  courts  of  this  state,  for  certain  purposes,  as  the  transcript  of  a 
a  court  of  record,  and  for  that  reason  the  fifth  section  of  the  statute  of  lim- 
itations would  seem  appropriate  to  actions  founded  upon  transcripts  from 
justices'  courts. 

In  Bmee  t.  Luck,  Ante  143,  the  qucBtion  is  not  diHsided  whether  an  action 
fcunded  upon  a  justice's  transcript  from  another  state  is  within  the  fourth 
iMction  of  the  limitation  law  of  1843. 

Appeal  from  Dubuque  District  Court. 
Opinion  by  Gbekne,  J.  This  action  was  founded  upon 
the  transcript  and  judgment  of  a  justice  of  the  peace,  of 
Dubuque  county,  by  which  it  appeared  that  judgment  had 
been  rendered  against  Geo.  Danemuller,  as  garnishee,  in 
June,  1 65  3.  The  defendau t  pleaded  the  statute  of  limitation 
of  1843.  To  this  plea,  the  plaintiff  demurred,  and  the 
demurrer  was  suBtained,  and  judgment  was  rendered  in 
fiiYor  of  plaintiff. 
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This  decision  directly  involveB  the  qaestion,  whether  the 
fourth  section  of  the  ''  act  for  the  limitation  of  actiooB," 
approved  February  15th,  1843,  can  be  pleaded  in  bar  to  an 
action  founded  upon  a  judgment  rendered  before  a  justice 
of  the  peace.  That  section  provides  that  all  actions  founded 
upon  ** lease  for  rent,"  or  "on  account,''  or  "founded  upon 
any  single  or  penal  bill,  promissory  note,  or  writing  obliga- 
tory, or  for  the  direct  payment  of  money,  or  the  delivery  of 
property,  or  the  performance  of  covenants,  or  upon  any 
award  under  the  hands  and  seals  of  arbitrators  for  the 
payment  of  money  only,  and  every  action  of  assumpsit 
must  be  commenced  within  six  years."  Kev.  Stat.  385, 
§  4.  There  is  nothing  said  in  this  section  about  actions 
founded  exclusively  upon  a  transcript  of  a  judgment  from 
a  justice  of  the  peace.  Among  the  causes  of  action  men- 
tioned, that  which  comes  nearest  to  such  a  judgment,  is, 
"  any  award  uiider  the  hand?  and  seMs  of  arbitrators."  But 
there  is  a  wide  difference  between  an  award  of  arbitrators 
and  a  judgment  of  a  justice,  or  any  other  judgment  upon 
which  execution  might  be  issued. 

The  fifth  section  of  said  act,  of  1843,  provides:  "  That 
judgment  in  any  court  of  record  in  this  state,  may  be 
revived  by  scire  fac^as^  or  an  action  of  debt  may  be 
brought  thereon  within  twenty  years  next  after  the  date  of 
such  judgment  and  not  after."  True,  a  justice's  court  is  not 
"  a  court  of  record,"  in  the  ordinary  acceptation  of  that  term ; 
still  the  docket  and  certified  transcript  of  a  justice,  under 
the  Kev.  Stat,  have  all  the  credit  and  force  of  a  record. 
Upon  the  filing  of  a  certified  transcript^in  the  district  court 
of  the  same  county,  a  like  judgment  is  rendered  in  that 
court,  and  thereupon  becomes  a  lien  upon  the  defendant's 
real  estate,  Eev.  Stat.  828  ;  §  §  15,  16.  By  section  seven- 
teen, such  certified  transcript  is  conclusive  evidence  of  the 
judgment  before  any  other  justice  of  the  peace  in  the  state, 
and  will  justify  a  Bcire  facias^  and  an  execution,  unless 
full  payment  or  other  good  cause  c&n  be  shown.  In  other 
sections  of  the  justice's  act,  regulating  appeals,  &c.,  full  credit 
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and  condofiiveQess  are  attached  to  a  justice's  docket  and 
transcript  Indeed,  so  much  importance  and  conclnsiveness 
are  given  to  them  as  matters  of  record,  that  we  can  see  no 
good  reason  why  the  judgment  of  a  justice  of  the  peace  in 
this  state  may  not  with  reason,  be  included  in  section  five. 
That  section  is  at  least  much  more  appropriate  to  such  a 
judgment,  than  section  four. 

This  court  decided  in  LaUmrette  v.  Cook^  ^^^  that  this 
fourth  section  of  the  statute  of  limitations  cannot  be  pleaded 
in  bar  to  an  action  of  debt,  founded  on  a  judgment  from 
another  state.  Upon  the  same  principle,  it  cannot  be 
pleaded  in  bar  to  an  action  founded  upon  a  judgment  from 
a  justice  of  the  peace  in  this  state. 

But,  counsel  for  the  appellant  places  great  reliance  upon 
the  case  of  Brnce  et  al  v.  Luck.  (^>  In  that  case,  the  suit 
was  brought  on  the  transcript  of  a  judgment  rendered  on 
a  promissory  note,  b/  a  justtoe  of  the  peace,  in  the  state  of 
Missouri,  in  1844.  The  defendant  pleaded  the  statute  of 
limitations,  of  1843.  But  unlike  tiiis  case,  the  plaintiff 
did  not  demur  to  the  plea.  He  virtually  confessed  the 
plea,  and  sought  to  avoid  it  by  alleging  in  his  replication ' 
that  the  plaintiffs  were  non-residents  of  the  state,  and  that 
therefore  their  right  of  action  should  not  be  barred.  The 
defendant's  demurrer  to  the  replication  was  sustained,  and 
this  court  affirmed  that  ruling,  upon  the  ground  that  the 
lex  fori  must  prevail  in  all  matters  merely  remedial,  and 
that  consequently  the  non-residence  of  the  plaintiff  could 
not  avoid  such  a  plea.  Under  that  state  of  the  pleadings, 
we  were  not  called  upon  to  decide  whether  an  action  on 
a  justice's  transcript  from  another  state,  in  connection  with 
the  promissory  note,  could  or  could  not  be  barred  by  the 
statute  0^  limitations  of  1843.  That  question  was  not  pre- 
sented by  the  record,  and  therefore  was  not  decided.  But 
in  this  case,  that  question  is  directiy  involved,  and  accord 
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isigly  decided  fthat  an  action  founded  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace,  is  not  within  the  fourthsec- 
tion  statute  of  limitations  of  1843. 

Judgment  aJSirmed. 

•/.  JBurtj  fof  app^U^t. 

Smithy  McKinlay  a.nd  Poor^  forappeUeie. 


» ••      — 


LsMP  V.  Ha8tino6  et  al. 

The  caae  of  AmenL  t.  Hvmfhrey,  3  G.  Qreene,  2S5,  approved  asappIiaiMelo 
the  Code. 

L.  resided  in  school  district  number  one,  and  had  his  store  doing  busineBs  in 
school  district  nomber  two  ;  held  that  school  district  number  one  could  not 
impose  a  tax  upon  the  merchandiae  in  said  store. 

Where  a  principle  has  been  recognized  bj  the  supreme  court,  it  should  not 
be  overruled  unless  it  is  palpably  wrong,  or  has  been  changed  bj  legis- 
lative enactment. 

Where  personal  property  has  no  established  locality,  and  is  not  used  in  doing 
business  in  a  county  or  district  in  which  the  owner  does  not  reside,  then 
such  personal  property  is  to  be  assessed  and  taxed  as  directed  by  ^  4$0  of 
the  Code.  But  if  such  property  has  a  known  locality,  and  is  used  in  doing 
business  at  such  locality,  it  should  be  listed  and  taxed  in  the  county  or 
school  district  where  it  is  thus  used. 

• 

Appeal  from  Muscatine  District  Court 
Opinion  hy  Gbbenb,  J.  The  petition  in  this  case  wits 
filed  by  John  Lemp,  by  which  it  appears  that  he  resided 
in  school  district  No.  1,  in  the  city  of  Muscatine,  and  that 
he  transacted  his  business  as  a  merchant,  in  school  district 
Ko.  2,  in  said  city  ;  that  in  1853,  he  had  in  said  district 
No.  2,  personal  property  amounting  to  over  twelve  thous- 
and dollars,  on  which  the  officers  of  said  school  district 
No.  1,  had  assessed  a  tax  of  six  mills  per  cent;  and  that 
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district  No.  2,  had  for  the  same  year  assessed  a  tax  of  three^ 
mills  per  cent,  on  the  same  property ;  that  tlie  collectors- 
of  both  districts  were  requiring  payment  from  liim  ;  that 
he  did  not  know  to  which  of  the  districts  payment  could 
be  legally  made.  The  petition  prays  that  (paries  P.  Has- 
tings, as  collector  of  school  district  No.  1,  and  that  Abial 
Fry,  as  collector  of  school  distict  No.  2,  be  made  partie0| 
and  asks  that  both  of  them  may  be  restrained  from  coU 
lecting,  until  the  right  may  be  determined.  Both  respon-^ 
dents  in  their  answers,  admit  the  allegations  in  the  petition, . 
but  Hastings  as  collector  of  district  No.  1,  alleges  that 
Lemp  is  the  head  of  a  family  having  children,  and  living 
in  said  district  No.  1,  and  that  he  is  a  merchant,  having 
his  store  and  merchandise  and  business  transactions  in  dis- 
trict No.  2,  and  that  the  tax  levied  on  his  property  is  legally 
assessed.  Fry's  answer  admits  the  facts  averred  in  plain- 
tiff's petition  and  in  Hasting's  answer,  bnt  insists  that  the 
collector  of  district  No.  2,  is  legally  entitled  to  the  tax 
on  said  merchandise.  The  court  below  found  that  the 
merchandise  taxed,  was  in  school  district  No.  2;  that 
the  owner  thereof  had  his  domicil  in  school  district  No. 
1,  and  that  district  No.  2  could  not  tax  said  merchandise 
to  pay  taxes  voted  therein. 

This  decision  of  the  court  below  is  claimed  to  be  errone- 
ous, and  we  think  with  good  reason.  We  have  already 
had  a  case  before  us,  from  the  same  locality,  involving 
the  same  question.  In  Ament  v.  Humphrey^  (»>  it  was 
decided,  as  Ameiit  resided  in  school  district  No.  1,  and 
had  his  store  in  school  district  No.  2,  that  his  personal 
property  in  school  district  No.  2,  was  not  liable  to  be 
aasessed  for  school  tax  in  district  No.  1.  If  the  principle, 
established  by  that  case,  has  not  been  changed  by  legislation 
since  1860,  it  follows  that  the  rule  adopted  in  that  case 
should  govern  in  this.  When  a  rule  or  principle  of  law 
has  been  fully  recognized  by  the  supreme  court,  it  should 

(a)  3  6.  Gretne,  255. 
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DOt  be  overruled,  unless  it  is  palpably  wrong  or  has  been 
changed  bj  legislative  enactment. 

Li  reference  to  the  principles  involved  in  this  case,  there 
has  been  no  such  change;  on  the  contrary,  the   Code 
adopts  the  sajjjie  rule  in  reference  to  counties.    Section 
463,  provides  that  when  a  person  is  doing  business  in  more 
than  one  county,  the  property  and  credits  are  to  be  listed 
and  taxed  in  that  county  where  they  exist.    Under  section 
460,  this  rule  is  some  what  different.    It  provides  that  '^  all 
personal  property  is  to  be  listed,  assessed  and  taxed  in  the 
county  where  the  owner  resides,"  &c.,  on  the  1st  of  March 
of  that  year.    This  section  no  doubt  influenced  the  decis- 
ion  of  this  case  in  the  court  below.    But  we  think  the 
personal  property  contemplated  in  this  section,  is  not 
applicable  to  goods,  wares  and  merchandise  kept  in  an 
established  store  as  the  basis  of  a  local  business.    This 
distinction    is    recognized    by  §   463.    If  a  party  has 
most  of  his  capital  invested  in  an  established  store  in 
Muscatine  county,  whence  he   derives  his   profits   and 
income,  and  resides  in  Scott  county,  it  could  hardly  be 
regarded  as  a  fair  construction  of  the  above  sections  to 
say  that  his  property    and  credit  existing  in  Muscatine, 
should  yield  their  revenue  to  Scott.    That  county  in  which 
his  business  is  established,  and  which  furnishes  the  pro- 
tection, security  and  profits  to  his  property,  should  derive 
its  appropriate  revenue  therefrom.     Such  should  be  the 
policy  of  revenue  laws,  and  such  we  believe  to  be  the 
spirit  and  intention  of  the  Code. 

In  this  opinion,  we  are  especially  confirmed,  where  the 
conflict  arises  between  two  school  districts,  as  in  this  case. 
The  tax  is  only  authorized  by  a  vote  of  the  qualified 
electors  of  the  district ;  and  such  electors  of  a  district  at  a 
legaUy  authorized  meeting  shall  have  power,  '''To  lay 
such  tax  on  the  tcuBdOle  property  of  the  district^  as  the 
meeting  shall  d3em  suflicient,''  &c.  Code  §  115,  ^  5«  The 
power  to  lay  such  a  tax,  is  confined  to  the  electors  of  a 
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district  and  to  the  property  of  that  district.    They  haye  no 
power  to  lay  a  tax  upon  property  in  another  district. 

The  course  to  be  adopted  under  the  Code,  in  reference  to 
personal  property  may  be  thus  defined.  Where  the  personal 
property  has  no  established  locality,  and  is  not  used  in 
doing  business  in  a  county  or  district  in  which  the  owner 
does  not  reside,  then  such  personal  property,  is  to  be  listed 
and  assessed  as  directed  by  §  460  of  the  Code.  But  if 
such  property  has  a  known  locality,  and  is  used  in  doing 
business  at  such  locality,  it  must  be  listed  and  taxed  in  the 
county  or  school  district,  wherein  it  is  thus  used. 

We  conclude  then,  that  the  court  below  erred  in  deciding 
that  Lemp's  merchandise  located  and  used  in  doing 
business  in  school  district  No.  2,  was  subject  to  a 
school  house  tax,  by  a  vote  of  the  electors  of  district  No. 
1,  in  which  he  had  his  domicil. 

Judgment  reyersed. 

Cloud  and  O*  Connor y  for  appellant. 

W.  O.  Woodward,  and  S.   Whicher,  for  appellees. 
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Parker  v.  Pierce. 

luAroctiona  given  or  refi»i»d  bj  the  eoart  below,  are  no  pari  of  Um  record 
onkaa  made  ao  bj  abillof  ezoeptiona;  n«r  will  this  court  disturb  theactioa 
of  the  aourt  bebw,  unlen  it  appaars  that  ezoeption  was  taken  to  the  mling 
ot  the  court,  in  reference  to  sach  instructiona. 

Thia  court  wiU  not  entertain  errors  which  do  not  appear  of  ncord. 

AjjpMl/rom  Polk  District  Gotirt. 

Opinion  hy  Gresbts,  J.  Thie  action  was  commenced  by 
Taylor  Pierce,  against  Samuel  R.  Parker.  Verdict  and 
judgment  for  the  plaintiff. 

The  defendant  appealed,  and  claims  that  the  court  erred 
in  refusing  to  giye  certain  instructions  which  were  requested 
in  his  behalf. 

In  reference  to  these  instructions,  the  transcript  from  the 
court  bdow,  is,  in  the  extreme,  yague  and  uncertain.  It 
does  not  show  by  whom  the  instructions  were  asked,  nor 
that  any  exceptions  were  taken  to  the  ruling  of  the  court 
in  reference  to  them.  The  instructions  are  not  embodied 
in  a  bill  of  exceptions,  and  consequentiy  are  not  made  a  part 
of  the  record.  The  rule  has  been  often  announced,  that  this 
court  will  not  entertain  errors  which  do  not  appear  of  record. 
1  G.  Greene,  74 ;  157, 165, 301. 

The  practice  is  equally  well  settled,  that  unless  exception 
was  taken  at  the  time  to  the  ruling  of  the  court  below,  in 
giving  or  refusing  instructions,  this  court  will  not  disturb 
such  ruling. 

The  imperfect  and  uncertain  condition  of  the  transcript 
in  this  case,  shows  the  importance  of  strictiy  obserring 
those  rules. 
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Ab  the  errors  assigned,  do  not  designate  any  error  of 
record  in  this  case,  the  judgment  cannot  be  disturbed. 

Judgment  affirmed. 


Wm.  Penn  Clarke,  for  appellant. 
J.  K  Jewetty  for  appellee. 


Gano  v.  Gilbuth. 

▲  •oart  of  equitj  has  jurifdiction  in  a  proceeding  for  dower  where  an  eeeouni 
is  prajed. 

In  lows,  where  dower  attachet  to  legal  and  equitable  intereeto  in  land,  therv 
would  aeem  lo  be  good  reaaon  why  conrta  of  law  and  equitjr  should  exer- 
cise coneurrent  jurisdiction  in  dower  eases. 

The  common  law  rule  that  a  demurrer  reaches  back  to  the  fint  defeetivie 
pleading,  is  not  applicable  to  pleadings  under  the  Code. 

The  Ud  that  the  defendsnt  was  a  bona  Jtde  innocent  purchaser,  without 
notice,  is  not  allowsble  as  a  defense  to  an  astion  of  dower. 

Appeal   from  SooU  District  Court. 

Opinion  by  Gbsbnb,  J.  Petition  filed  by  Catharine  H. 
Gano,  against  James  Gilruth,  for  right  of  dower  in  a  lot 
in  the  the  city  of  Davenport.  To  this  petition  the  defend- 
ant answered  that  he  was  a  bona  fide  purchaser  of  said  lot 
without  notice  of  plaintiff's  right.  Plaintiff's  demurrer  to 
this  answer  was  sustained  by  the  court,  on  the  ground  &at 
it  reached  back  to  the  first  defective  pleading,  and  accord- 
ingly the  court  dismissed  the  petition  for  want  of  equity. 

The  petition  presents  ^  prima  facie  case  for  dower;  and 
in  praying  an  account,  an  adjustment  of  her  third  of  back 
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rents  and  profits,  it  shows  good  reason  for  going  into  chan- 
eery.  In  this  state,  where  the  widow  is  entitled  to  dower  in 
land  to  which  her  husband  acquired  an  interest,  either  at 
law  or  in  eqnit  j,  there  would  seem  to  be  good  reason  why  our 
courts  of  law  and  of  equity  should  have  concurrent  juria- 
diction  in  cases  of  dower.  But  chancery  powers  may  espe- 
dally  be  invoked  in  a  case  like  the  present  The  petition 
presented  a  strong  prima  facie  case  for  dower,  and  an 
adjustment  on  account,  hence  we  are  not  able  to  discoTer 
any  reason  for  the  interference  of  the  court,  in  dismiasing 
thepetition  for  want  of  equity. 

The  court  below,  in  its  administration  of  the  common 
law,  appears  to  have  lost  sight  of  the  Code  and  its  require- 
ments in  reference  to  pleadings.  True,  at  common  law  the 
demurrer  reaches  back  to  the  first  defective  pleading ;  but 
this  rule  cannot  be  consistently  observed  under  our  Code, 
in  which  ''Demurrers  for  formal  defects  are  abolished. 
Those  for  substantial  defects  must  set  forth  the  true  grounds 
of  objection  to  the  pleadings  demurred  to ;"  §  1754.  '^  Upon 
the  determination  of  any  demurrer,  the  failing  party  may 
amend  or  plead  over,"  &c. ;  §  1756.  The  liberal  policy  of 
our  Code,  in  allowing  amendments  and  supplemental  plead- 
ings, cannot  be  very  well  observed  if  the  plaintiffi'  are 
to  be  so  unceremoniously  pushed  out  of  court,  at  the 
caprice  of  the  court.  By  the  record  in  this  case,  it  appears 
that  the  defendant  had  interposed  no  objection  to  the  peti- 
tion. If  it  was  defective,  it  furnished  good  ground  of  demur- 
rer, in  which  the  defect  should  be  set  forth,  so  as  to  give  the 
fiuling  party  an  opportunity  to  amend. 

But  in  the  petition  before  us,  we  discover  no  such  defect 
The  court  therefore  erred  in  deciding  that  pleading  to  be 
defective.  The  court  also  erred,  under  the  Code,  in  jump- 
ing over  defendant's  answer,  and  in  arraying  plaintiff's 
demurrer  against  his  own  petition.  And  again,  the  court 
erred  in  dismissing  the  petition.  But  in  reference  to  the 
defendant's  answer,  the  court  expresses  the  ''  opinion  that 
tiie  plea  is  not  a  bar  to  the  plaintiff 's  action."    If  the  ocnit 
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had  stopped  there,  and  had  suBtaiaed  the  demnrrer  for  that 
canBe,  we  shonld  have  indorsed  his  opinion.  Ordinarily  an 
innocent  purchaser  occupies  strong  ground;  but  that 
defense  is  not  available  in  an  action  of  dower. 

Judgment  reversed. 

Smith  and  Oorbin,  for  appellant. 

Whitaker  and  Orant^  for  appelleer 


Cosnox  i^.  Ham. 


A  sheriff  sold  several  lots,  on  ezecntion,  to  C,  the  brother  and  agent  of  the 
ezecation  defendant,  who  failed  to  paj  the  pnrcham  money ;  the  sheriff 
thereupon  "  proclaimed  the  postponement  of  the  sale  "  from  the  17th  to  the 
24th  of  August,  at  which  time  the  property  was  sold  toH. ;  held,  that  as 
the  adjournment  was  proclaimed  by  the  sheriff,  as  the  defendant's  sgeat 
was  present  and  had  notice  of  the  adjournment,  and  SS  it  was  occasioned  by 
him,  the  sale  was  not  void  in  consequence  oi  such  postponement ;  held^ 
also,  that  although  H.  was  present  at  the  first  sale,  and  had  notice  of  the 
adjournment,  it  does  not  follow  that  he  could  be  charged  with  notice  of 
iiregularities. 

Tlie  execution  law  in  force  at  the  time  of  a  contract,  enters  inip  and  becomes 
a  part  of  that  contract,  so  far  as  its  obligations  and  liabilities  are  concerned ; 
but  such  portions  of  an  execution  law,  as  are  merely  remedial,  do  not 
affect  sudi  obligations,  and  may  be  changed  or  modified  by  subsequent 
legislation. 

The  substantial  rights  of  partiem  under  a  contract,  cannot  be  changed  or 
impaired  by  subsequent  laws ;  but  the  method  of  enforcing  those  rights 
may  be  changed. 

Where  the  judgment  was  rendered  in  1842,  and  the  execution  issued  and  the 
sak  took  place  in  1844 ;  held,  that  the  sheriff's  deed  delivered  to  the  pur- 
chaser on  the  day  of  sale,  did  not  invalidate  the  sale,  nor  impair  the  exe- 
cution defendant's  right  to  redeem  the  land  under  the  law  of  the  con- 
tract 

H  ialhs  poliey  of  the  law  to  protect  judicial  salas. 
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Appeal  from  Dubicqtse  District  Court. 

Opinion  hy  Greeks,  J.  The  petition  in  this  case^  was 
filed  by  Charlotte  Coriell,  and  W.  W.  Coriell,  agaimst 
Matthias  Ham,  and  prajs  that  the  execution  sale  be  set 
aside  and  the  sheriff's  deed  to  certain  lots  in  the  citjr  of 
Dubuque  be  cancelled.  It  appears  that  November  16, 
1842,  J.  V.  Berry  obtained  judgment  against  W.  W.  Cor- 
riell ;  that  execution  was  issued  June  27, 1844,  and  the 
lots  in  question  were  levied  upon,  and  advertised  to  be 
sold  on  the  17th  of  August  following ;  that  the  lots  were 
bid  off  by  John  G.  Coriell,  the  brother  and  agent  of  defend- 
ant, who  failed  to  pay  the  amount  of  his  bid,  and  in  con- 
sequence, the  sale  was  postponed  until  the  24th  of  that 
month,  when  M.  Hum,  became  the  purchaser. 

The  case  as  submitted  to  the  court  below,  was  decided 
against  the  plaintiffs,  and  their  petition  was  dismissed.  To 
this  decision,  several  objections  are  urged  by  counsel  for 
appellants. 

1.  It  is  objected  that  the  sheriff  was  not  authorized  to 
make  the  sale  on  the  24th  of  August,  as  he  had  previously 
advertised  the  sale  for  the  17th  of  that  month.  It  appears 
by  the  deposition  of  the  sheriff,  that  he  "  proclaimed  the 
postponement  of  the  sale.^'  The  sale  then  was  jpostponed 
firom  the  17th  to  the  24th  of  the  month.  As  the  adjourn- 
ment  was  proclaimed  by  the  sheriff,  and  as  the  execution 
defendant's  agent  was  present,  and  had  notice  of  it ;  and  as 
the  postponement  was  occasioned  by  his  &ilure  to  pay  the 
amount  he  had  bid  upon  the  property,  he  should  not  after 
so  long  an  interval,  be  permitted  to  take  advantage  of  tiutt 
derangement  in  the  sale.  If  there  had  been  no  postpone- 
ment of  the  sale,  and  if  the  delay  had  not  been  occasioned 
by  the  agent  of  the  execution  defendant,  we  should  regard 
this  irregularity  as  having  a  more  serious  effect  upon  tiie 
validity  of  the  sale.  There  is  great  propriety  and  frequently 
obvious  necessity  for  adjourning  such  sales  irom  time  to 
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time;  and  when  it  is  done  by  public  proclamation  and  with 
notice  to  the  parties  in  interest,  as  in  this  case,  it  should 
not  have  the  efiect  to  invalidate  the  sale. 

In  Burd  v.  DanaddU,  2  Binn.,  80,  it  was  held,  that  a 
sheriff's  sale  of  lands,  even  after  the  return  day  of  the  writ 
of  venditioni  eoBpamu^  is  not  void,  if  advertised  before,  and 
continued  by  adjournment.  So  in  Luther  v.  McMichad^ 
6  Humph.,  298. 

The  case  of  Oivan  v.  Doe,  5  Blaq|fl,  260,  is  referred  to 
by  appellant,  with  great  confidence.  In  seme  particulars, 
that  case  resembles  this,  but  in  others  it  is  vastly  different. 
In  that  case,  a  sheriff  sold  the  land  to  B.  who  failed  to  pay 
Ibe  purchase  money.  Three  days  after,  at  the  request  of 
C.y  and  vnthovt  having  adfotimed  the  ecUe^  and  without 
advertising  it  again,  the  sheriff  re-exposed  the  property  to 
sale,  and  sold  it  to  C.  who  had  notice^  the  Jactj  and  woe  a 
party  to  the  irregvlaHtiee ;  and  it  was  held  that  there 
were  in  the  ciretMnetanoea  of  the  casey  those  ingredients  of 
frcvud  which  vitiate  the  sale.  We  have  itdlicieed  the  facts, 
and  peculiar  features  of  that  case,  which  show  it  to  be 
materially  different  from  this.  In  this  case  there  was  an 
adjournment.  The  sale  was  not  at  the  request  of  the 
purchaser,  and  he  was  in  no  way  a  party  to  the  irregu- 
larities. Nor  were  there  in  this  case,  any  ingredients  ef 
fiaud  which  could  invalidate  the  sale. 

2.  It  is  not  pretended  that  there  was  fraud  or  collusion 
on  the  part  oi  the  purchaser,  but  it  is  objected  to  the 
decision  below,  that  he  had  notice  of  the  irregularities. 
Indeed,  the  plaintiffs  show  so  much  confidence  in  Ham, 
that  they  made  him  their  witness,  and  it  seems  by  his  tes- 
timony, that  he  was  present  at  the  first  sale,  and  from  that 
eircumstance,  it  is  claimed  that  he  had  notice  of  the  irreg- 
ularify.  By  this  same  testimony,  it  seems  that  Ham  had 
given  Coriell  ^^  six  years  to  redeem  in,  and  had  requested 
him  to  redeem  at  ten  per  cent  interest  on  the  money  hd 
liad  paid  out ;  that  Ooriell  had  refused  to  do  so,  saying 
♦30 


458  SirPREMS   COURT    CASES, 

Coviell  «.  Han, 

that  he  could  do  better  with  his  money.''  This  testimony 
shows  that  Ham  attended  the  first  sale,  and  had  notice  of 
the  adjourned  sale,  but  it  shows  the  very  reyerse  of  frand 
or  collusion-  It  shows  that  ELam's  purchase  was  in  good 
faith,  and  in  full  confidence  of  regularity.  From  the  mere 
fact  that  he  was  present  at  the  first  sale,  and  had  notice 
o#  the  adjourned  sale,  it  does  not  follow  that  he  is  to  be 
charged  with  notice  of  irregularities  which  were  not  known 
to  him,  and  which  ar^not  even  now  made  patent. 

3.  It  is  objected  that  the  deed  was  prematurely  given ; 
that  the  judgment  was  rendered  November  18th,  184S, 
when  the  act  of  February  17th,  1842,  subjecting  real  and 
personal  estate  to  execution,  was  in  force  ;  that  the'exeen- 
tion  law  enters  into  and  becomes  a  part  of  the  contract ; 
that  under  that  act,  the  sherifiT  was  only  authorized  to  give 
a  certificate  to  the  purchaser,  which  would  entitie  him  to  a 
deed  in  fifteen  months  if  the  property  was  not  redeemed; 
and  that  as  this  deed  was  given  immediately  after  the  sale 
under  the  law  in  force,  at  the  date  of  the  sale  it  was  unau- 
thorized and  void. 

We  think  this  objection  is  without  sufficient  foundation. 
Although  appellants  are  correct  in  assuming  that  the  execu- 
tion law  in  force  at  the  time  of  the  contract,  enters  into 
and  becomes  a  part  of  it,  still  it  must  be  borne  in  mind 
that  that  doctrine  is  only  applicable  to  such  portions  of  the 
execution  law  as  affect  the  obligation  of  contracts.  So  far  as 
execution  laws  are  merely  remedial,  they  may  be  modified 
and  changed  at  any  time.  The  method  of  enforcing  a 
liability  may  be  changed,  but  the  liability  itself  cimnotbe 
impaired.  If  the  law  of  a  contract  requires  payment  in 
cash,  a  subsequent  law  cannot  constitutionally  direct  that 
payment  may  be  made  in  property  at  two-thirds  valuation. 
If  the  law  of  the  contract  stipulates  that  payment  may  be 
enforced  by  a  sale  of  property  within  a  given  time  after 
judgment,  a  subsequent  law  cannot  change  that  contract 
by  extending  the  time ;  bnt  the  new  law  may  change  the 
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manner  in  which  such  obligations  and  liabilities  are  to  be 
enforced. 

The  substantial  rights  of  parties  under  a  contract,  can- 
not be  changed  or  impaired  by  subsequent  laws,  but  the 
remedial  directions  to  the  ofScers  of  the  law  for  enforcing 
those  rights  may  be  changed. 

The  execution  law  of  February  17, 1842,  was  repealed  Feb*- 
bmary  16, 1843,  and  the  valuation  law  of  1843,  adopted.  80 
far  as  the  provisions  of  that  valuation  law  were  remedial, 
and  so  far  as  they  did  not  impair  the  obligation  of  contracts, 
ihey  were  applicable  to  the  execution  under  which  the 
property  in  question  was  sold.  Accordingly,  the  sheriff  had 
power  to  deliver  the  deed  to  the  purchaser  as  soon  as  the 
purchase  money  was  paid.  We  can  discover  nothing  in  the 
sale  or  in  the  deed  that  impaired  the  rights  of  either  party 
under  the  contract  and  judgment.  The  valuation  and 
unconstitutional  portion  of  the  act  of  1843,  was  not  followed 
in  this  sale.  Indeed,  the  whole  proceeding  under  the 
execution  appears  to  have  been  in  substantial  harmony 
with  the  execution  law  of  the  contract,  until  the  deed  was 
delivered  to  the  purchaser,  and  in  that  the  sheriff  acted 
under  the  law  in  force  at  the  date  of  the  deed. 

It  is  alleged  that  the  execution  defendant  had,  under  the 
law  of  the  contract,  a  right  to  redeem  the  property.  That 
light  is  not  changed  by  the  sheriff's  deed  to  the  purchaser. 
Hie  defendant  could  have  redeemed  the  property  from  the 
deed,  just  as  efiectually  as  from  a  certificate.  If  this  had 
been  done,  the  deed  could  have  been  cancelled,  or  the  pui^ 
chaser  would  have  redeeded  the  property.  It  appears  by 
appellants'  own  evidence,  that  the  appellee  offered  to  let 
appellants  redeem,  for  a  period  of  six  years  after  the  sale, 
without  requiring  more  than  ten  per  cent,  interest ;  but  they 
considered  the  money  worth  more  to  them  than  the  property. 
Hence,  he  cannot  now  be  justified  in  saying  that  he  was 
wronged  or  defrauded  by  the  sheriff's  sale.  Bo  long  as  the 
property  did  not  appreciate  in  value  equal  to  ten  per  cent, 
the  appellants  acquiesced  in  the  purchase ;  but  after  agreal 
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adTance  in  its  value — after  a  lapse  of  eight  jears — ^thebait 
becomes  too  tempting  to  resist,  and  aU  at  once,  irregolaritiei 
are  discovered  in  the  sale  that  were  never  thought  of  before. 
We  think,  under  the  circumstances  and  equities  of  this  case, 
the  appeUantB  are  barred  by  lapse  of  time ;  bj  their  own 
deliberate  laches  ;  by  having  waived  their  legal  rights  to 
tedeem,  and  by  refudng  appellee's  generous  offer  to  have 
them  redeem.  That  lapse  of  time  will  cure  more  serious 
irregularities  than  those  disclosed  in  this  sale,  is  shown  by 
4  Blaokf.,  366  ;  2  Douglas,  160.(«> 

It  is  generally  conceded  by  the  authorities  that  a  bona 
Jide  purchaser  at  sheriff's  sale,  even  if  that  purchaser  be 
the  execution  plaintiff  is  not  affected  by  any  irregolaritj 
or  omission  of  the  sheriff  in  advertising  and  conducting 
the  sale.  Such  purchaser  is  protected  by  the  presumption 
that  the  judgment  of  a  competent  court  has  been  correctly 
rendered,  and  that  the  execution  in  the  hands  of  the  sheriff 
was  r^ularly  issued,  and  that  he  performed  his  duty  accord 
ing  to  law.  In  the  several  cases  we  have  had  before  us, 
involving  the  validity  of  execution  sales,  under  various 
objections,  the  authorities  citedfrom  other  states  have  pe^ 
haps  been  sufficiently  considered,  without  again  referring  to 
them.  Humphrey  v.  Beesofiy  1  6.  Greene,  199  ;  Sopping 
▼.  Burnam^  2  ib.,  39 ;  Corill  v.  Doolittle^  ib.,  385  ;  John- 
90n  V.  Carsonj  3  ib.,  499  ;  SproU  v.  JReed,  ib.,  489. 

In  the  absence  of  fraud,  it  is  the  obvious  policy  of  the 
law  to  protect  judicial  sales. 

Judgment  affirmed. 

Smith,  McKirUay  and  Poor^  for  appellants.- 

H,  A.  WiUse  and  J.  Burt^  for  appellee. 

(m)    AfdM  75. 
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Where  a  lessee  bestowed  labor  and  improTement  upon  the  ground  rented  on 
shares,  by  cultivating  the  same,  and  bj  putting  in  seed  furnished  bj  the 
lessor ;  and  where  the  lessor  took  possession  of  the  premises  in  the  spring,, 
before  the  crop  could  matore,  without  the  consent  of  the  lessee,  and  har- 
rowed in  a  crop  of  spring  grain,  for  the  reason  that  the  tenant's  crop  waa 
frozen  out ;  held,  that  the  lessor  was  liable  to  the  lessee  for  at  least  the 
amount  and  Talue  of  such  labor. 

Where  land  is  rented  to  the  lessee  for  the  purpose  of  raising  a  crop  of  winter 
wheat,  on  shares,  and  the  wheat  is  killed  out  by  the  sererity  of  the  winter, 
the  landlord  cannot  be  justified  in  taking  possession  of  ttie  leased  prem* 
ises,  unless  surrendered  to  him  by  the  lessee,  or  unless  the  lessee  refuses  to 
put  in  a  crop  of  spring  grain,  and  share  the  crop  with  the  leesor,  agreeable 
to  the  original  contract  or  lease. 

Where  a  landlord  takes  possession  of  the  premises  before  the  expiration  of 
the  lease,  without  the  consent  or  surrender  of  the  lessee,  he  is  a  trespasser, 
and  liable  for  damages. 

Where  land  is  rented  upon  shares,  the  tenant  is  excluflive  owner  of  the  crop, 
while  it  is  growing,  and  the  landlord  is  liable  to  him  for  damages,  if  he 
harrows  up  the  ground  sowed  with  grain,  eren  if  no  amount  of  damage  is 
proved. 

A  lease  of  land  for  a  share  of  the  grain  produced  is  not  terminated  by  a  (ail- 
nre  of  the  crop. 

Appeal  from  Jasper  District  Court, 
Opinion  hy  Greene,  J.  This  suit  was  commenced  by 
Shelby  Baker  against  Thomas  Rees,  before  a  justice  of 
the  peace.  The  plaintiff  filed  a  written  petition  in  which 
he  alleges  in  substance  that  in  the  fall  of  1852,  he  rented 
of  the  defendant  about  eight  acres  of  land  on  shares ;  that 
he  plowed  and  cultivated  the  land,  and  sowed  fall  wheat 
upon  it  in  good  season,  and  placed  the  same  in  a  good 
condition  for  a  crop,  with  the  understanding  that  he  should 
gather  the  same  and  share  equally  with  the  defendant 
who  furnished  the  seed  ;  that  early  in  the  spring  following, 
the  defendant  without  plaintiff's  consent  or  knowledge, 
entered  upon  said  land  and  growing  crop,  and  dispossessed 
the  plaintiff  of  the  ground  which  he  had  rented,  and  har- 
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rowed  it  over  and  sowed  it  with  spring  grain,  and  thereby 
deprived  the  plaintiff  of  all  benefit  for  the  labor  which  he 
had  performed  and  the  wheat  which  he  had  sowed  on  the 
rented  ground ;  end  that  the  defendant  had  appropriated 
the  benefit  thereof  entirely  to  his  own  use.  The  petition 
claims  damages  to  the  amonnt  of  sixty  dollars.  The 
defendant  answered  orally,  and  denied  the  allegations  in 
the  petition. 

Hie  plaintiff  obtained  a  judgment  before  the  justice. 
Defendant  appealed  to  the  district  court,  where  judgment 
was  again  rendered  against  him,  and  thereupon  he  took  an 
appeal  to  this  court 

1.  It  is  urged  that  the  court  erred  in  instructing  the  jury, 
as  shown  by  the  first  bill  of  exceptions.  We  find  in  this 
bill  of  exceptions  instructions  upon  two  points  :  1.  As  to 
the  measure  of  damages.  3.  As  to  the  liability  of  the 
defendant  for  entering  upon  and  appropriating  to  his  own 
use,  the  land  which  he  had  rented  to  tiie  plaintiff  Upon 
the  first  point,  the  court  instructed  the  jury,  "  That  the  plain- 
tiff could  prove  the  amount  of  labor,  and  the  value  thereof, 
and  recover  therefor,  as  his  measure  of  damages  in  this  case." 
To  this  instruction  wesee  no  serious  objection.  Whenalessee 
has  bestowed  labor  and  improvement  upon  the  premises, 
in  the  way  of  preparing  the  ground  and  putting  in  a  crop, 
and  when  the  lessor  furnished  the  seed,  with  the  understand- 
ing that  he  was  to  have  half  of  the  crop,  but  took  posses- 
sion of  the  grounds  and  improvements  without  the  consent 
of  the  lessee,  in  the  spring,  before  the  crop  matured,  for  the 
reason  that  the  grain  sowed  was  frozen  out,  the  lessor  is  at 
least  liable  to  the  lessee  for  the  amount  and  value  of  such 
labor.  In  consequence  of  the  cultivation  given  to  the 
grounds  by  the  lessee,  it  appeared  that'the  lessor  put  in  % 
spring  crop  by  merely  using  the  harrow  ;  thus  showing  that 
the  condition  of  the  ground  was  much  improved  by  the 
labor  of  the  lessee. 

It  is  objected  that  the  plaintiff  only  rented  the  ground  to 
raise  a  crop  of  winter  wheat ;  and  as  the  wheat  was  frozen 
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out  by  the  winter,  the  defendant  was  entitled  to  the  premi- 
fiea  as  soon  as  the  fact  was  discovered,  without  paying  for 
any  cultivation  or  improvement  resulting  from  the  labor  of 
the  tenant  But  we  cannot  concede  that  the  landlord  was 
entitled  to  the  possession  of  the  premises,  until  after  the 
time  of  harvesting  the  crop,  unless  the  lessee  surrendered 
the  premises,  or  refused  to  put  in  a  crop  of  spring  grain,  and 
share  the  crop  with  the  lessor,  agreeable  to  the  original  con- 
tract or  lease.  As  he  took  possession  of  the  premises  before 
the  expiration  of  the  lease,  without  the  consent  or  a  surren- 
der of  the  lessee,  he  was  a  trespasser. 

According  to  the  second  instruction  in  the  first  bill  of 
exceptions,  the  court  charged,  ^'  That  if  the  jury  find  that 
defendant  entered  upon  the  land  described  in  the  petition, 
and  harrowed  over  the  same,  he  was  liable  for  damages, 
even  if  the  plaintiff  did  not  prove  any  amount  of  damages." 
This  instruction  is  not  erroneous.  A  trespasser  is  unques- 
tionably  liable  for  damages.  In  this  case  the  record  shows 
that  the  landlord  became  a  trespasser.  In  entering  upon  the 
demised  premises  and  appropriating  the  possession  to  him- 
self, before  the  expiration  of  the  term  for  which  he  had  let 
them,  without  the  consent  of  lessee,  he  was  a  trespasser. 
The  fact  that  the  lessor  would  be  entitled  to  a  portion  of  the 
crop  after  it  was  harvested,  does  not  change  his  liability. 
This  share  was  in  the  nature  of  rent,  and  until  that  was 
delivered,  the  exclusive  ownership  of  the  growing  crop  was 
in  the  tenant ;    Woodt^ff  v.  Adams^  5  Blackf.,  317. 

2.  The  errors  complained  of,  in  the  second  bill  of  excep- 
tions, are  fully  disposed  of  by  those  already  considered.  It 
appears  that  defendant's  attorneys  asked  the  court  to  give 
certain  instructions,  which  the  court  refused.  As  these 
instructions  are  in  direct  conflict  with  those  refered  to  in 
the  first  bill  of  exceptions,  it  follows  that  they  were  cor. 
rectly  refused.  These  instructions  virtually  assume  that,  if 
a  tenant  rents  ground  to  work  on  shares,  and  if  it  appears 
that  the  crop  fails,  the  landlord  may  at  once  take  possession 
of  the  premises,  and  appropriate  to  his  own  benefit,  all  the 
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cnltiTatioD  made  by  the  tenant,  without  being  liable  to  him 
for  damages.  According  to  thia  doctrine,  if  the  ten- 
ant's first  sowing  or  planting  &ils,  he  might  be  precluded 
firom  sowing  or  planting  a  second  time,  on  ground  prepared 
bj  him  for  a  crop.  A  lease  on  shares  for  years,  might  be 
terminated  by  any  accidental  fsulure  of  the  tenant  to  secure 
good  seed,  or  to  sow  or  plant  at  the  right  time.  It  is  not 
unusual  for  the  first  and  even  the  second  planting  of  com 
to  M\y  and  still  a  good  crop  be  raised  from  the  third 
planting.  It  is  not  unusual  for  a  growing  crop  of  winter 
wheat  to  be  destroyed  by  the  seyerity  of  winter,  and  to  use 
the  same  ground  in  the  spring  for  spring  wheat,  oats,  or 
barley,  without  again  plowing  the  land.  But  if  the  rule 
c<Hitended  for  in  this  case  should  prevail,  it  would  follow 
that  a  tenant's  lease  may  be  terminated  as  often  in  a  year, 
as  it  becomes  necessary  to  replant  the  ground,  and  thus 
subject  him  to  gross  injustice  and  wrong. 

Judgment  affirmed. 

JSaatman  and  PoUook^  for  appellant 
H,  J,  Skiffs  for  appellee* 
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Scrvic-'  hy  prMintioii  is  nol  <:■<.  \,  nu] '  •-:  .r-.t'H/ri/.'"!  oy  tii  •  rT-.rt  :u["y  the 
return  (»t'  tho  noiico  lo  ilio  .-ipi'/arfun'  t -/mi  th.'rci:!  de-^'  ;*  i.its- 1. 

It  is  the  jK)l=  ;y  oi"  tlio  la•^•  to  ^.v.•.il^•  r'.ct::il  .v:r\ic:'  of  notice  ii[>on  t'lo  party, 
agnin.st  wIkkii  ju'Ii^-iri]  {^r.u'-r  li'i-,.;  has.'Jj.Tji  co.'niKjp.c-Ml  ;  a.j'I  c<>;i.-truc- 
tive  «jrvj>o,  Ir.  ;  i^l-.- >tl,)r'.  ^\o:lJ  not  1)-m\  .-):•(.•  1  to^  r.lj^^  tlic  court  is 
satis  fit' J  that  evt-ry  r<"as  MKiMf  t-r/oit  has  b«n'n  ('xlia';.st.'(l  to  s^\;u  re  actual 
Bervice. 

Beforea  jiuh^uio.il  or  (Ivvr.^LW-aM  b.-.MVM<h'nMl  r»y  ih  failt, 'K-li-Tt'  tlio  Korvice 
lias  been  by  piibl. cation  o.dy,  \]ic.  proof  rvcpiiiv-l  by  ^  IS'^o  of  tlio  Code, 
shoidd  be  s.'i  i^fa^lol•i!y  in:;  !•:  to  tli-j  co'irt.  ai  1  th'.;  f  ict  Uiat  Hv.ch  proof  was 
made,  sliouitl  aj>iicar  of  r.'coid. 

The  court  Hho.dd  b.»  f>-at!'M'i''  1  that  {\\o.  "  rcwoaablt;  diligence  "  re<piired  by  ^ 
1B2G  Lash'Cv'n  t:.-  i\:l-^.d  by  U>.ia  Jidc  etlorta. 

Apical  from  Calir  Dhlrict  Court, 
Opinion  Jpj  Gui::  x::,  J.  In  this  case,  a  decree  was 
rendered  to  fureeloi-e  the  ccj^iiify  of  redemi)tion,  on  a  tax 
title,  agiiinst  the  owner  of  lot  two  in  section  twenty -five,  in 
townshi])  s:v'jnty-iiine,  north  of  range  three  west.  The 
decree  shows  Tiuit  notice  of  the  comniencenient  of  the 
action  \v;.s  ;j':'./i:rl:jf'.  .'oar  wevhs  si:c:ce2:riveiy,  in  a  weekly 
new^spa;).  r,  uiiJ  give.;  no  othur  rcas')n  tur  the  exercise  of 
jurisdiction,  v.'l!?re  th.ere  wa^  no  rn-peiuMnce  or  pcr^^oiud  ser- 
vice uponth.  ov.-:;er  .i'lhelo!".  Tlie  tAi:iseriptshov.-r,lIiat  (he 
notice  was  ;^.^:ed,  and  rjlurned  hy  tiie  cor  )ner,  on  the-  third 
of  January,  .1853.  T:ie  iiril:  day  of  the  term  of  court,  to 
which  the  notice  was  ma  le  r  jairnahlv',  was  April  1  Sth,  1S53. 
The  proof  of  puWiealioii,  shows  that  the  notice  had  been 
puh'i.ihed  ahoiit  two  nionihs  he  lore  tlio  return  day  of  the 
notice,  and  tlie  t.  rm  of  court  at  v.-jdch  tlic  publication 
should  iiave  hem  ordered. 

This  court  decided  in  P'mknnj  v.  Plxluity^  ^'-^  tliat  a 

(a.)  Ante.  321.  . 

VOL.  IV. — 31 
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notice  by  publication  is  not  valid,  unless  ordered  by  the 
court,  after  the  original  notice  was  duly  returned  to  the 
court,  at  the  appearance  day  therein  designated.  It  is  the 
obvious  policy  of  the  law  to  secure  actual  service  of  notice 
upon  a  party,  against  whom  judicial  proceedings  have  been 
commenced,  and  unless  a  court  is  satisfied  that  every 
reasonable  effort  has  been  exhausted  to  secure  actual  service 
the  uncertain  method  of  giving  notice  by  publication, 
fihould  not  be  resorted  to ;  and  in  no  instance,  shonld 
constructive  service  by  publication  be  considered  good, 
unless  the  publication  was  expressly  authorized  by  the 
court 

As  the  record  in  this  case,  shows  that  the  notice  by  pub- 
lication, was  prematurely  made,  and  was  not  authorized  by 
an  order  of  the  court,  it  cannot  be  considered  a  constructive 
service  of  notice,  and  therefore  gave  the  court  no  jurisdic- 
tion over  the  owner  of  the  lot. 

There  is  also  another  serious  jurisdictional  defect  in  the 
record  and  decree  in  this  case.  It  does  not  appear  that 
"  A  copy  of  the  petition,  and  notice  was  directed  to  the 
defendant,  at  his  usual  place  of  residence,  in  sufficient  time 
for  his  appearance ; "  nor  does  it  appear  tliat  such  residence 
was  "unknown  to  the  plaintiff,  or  his  attorney,  or  his  busi- 
ness agent,  and  could  not  with  reasonable  diligence  be  ascer- 
tained," Code,  §  1826. 

Before  a  judgment  or  decree  can  be  rendered  by  default 
where  the  service  has  been  by  publication  only,  the  proof 
required  by  this  section  of  the  Code  should  be  satisfactorily 
made  to  the  court  and  the  fact  that  such  proof  was  made, 
should  appear  of  record.  BrogheU,  et  al  v.  Lash^  3  G. 
Greene,  357  ;  PinJcn^y  v,  Pinhieyj  ante  324. 

But  it  is  objected  that  the  owner  of  the  lot  was  unknown, 
as  shown  by  the  proceeding  against  the  lot  alone.  The 
fact  that  the  suit  was  not  commenced  against  the  owner  of 
the  lot  by  name,  is  no  evidence  that  the  owner^s  name  and 
residence  might  not  have  been  readily  ascertained.  The 
recorder's  office  should  at  least  disclose  the  name  of  the 
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owner  of  record.  Hence  there  is  no  necessity  for  proceed- 
ing against  the  "  unknown  owners  "  of  land,  or  against  the 
land  itself.  The  owner's  name  can  readily  be  ascertained^ 
•either  from  the  United  States  land  office,  or  from  tho 
recorder's  office,  by  the  exercise  of  ^^ reasonalle  diligence  \^ 
and  in  ascertaining  the  name  of  the  owner,  his  residence 
conld  ordinarily  be  ascertained,  at  least  by  a  reasonably 
diligent  effort.  The  court  should  be  satisfied  that  thia 
reasonable  diligence  has  been  exercised  to  ascertain  the 
name  and  residence  of  a  party,  before  ordering  a  judgment 
against  him  by  default.  The  belief  of  the  plaintiff  or  his 
attorney,  that  reasonable  diligence  had  been  exercised 
should  not  satisfy  the  court.  The  court  should  require 
ihem  to  show  what  their  efforts  have  been,  and  be  satisfied 
that^these  effects  were  hona  fide^  and  that  they  show  "rea- 
sonable diligence." 

The  record  before  us  is  so  entirely  deficient  in  all  these 
important  prerequisites  to  an  exercise  of  jurisidicton  over 
the  defendant,  on  whom  no  service,  and  by  whom  no 
appearance  had  been  made,  that  we  must  send  the  case 
back  to  the  district  court,  for  farther  efforts  to  secure  at 
least  %  legal  constructive  service  under  the  Code. 

Decree  reversed. 

Stephen  WhicJier^  for  appellant. 

WeUs  SpiceVy  for  appellee. 
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1.  W.i -70  1}'  ■  bll  i»r  'ix';  •'•>  -•  '!  •  •-  :."t  p:r;  nt  to  u'iv^  all  lli.^  cvi-lcrice  in 
tl."  '-..-  •  it  rr[\]  !' '  V-  -  .'  1    i  r'_  {  \.,     .. .  i  Iv  .'    uL::,..  J  o:i  tLe  liial  was 

2.  Wli  :•■'  :i  >  :::  -r  ♦\i'  ;  '=  '^^  'i. -.•:•:''  -  i'1  .l.:*-t:i.  tj/  cx'iiMt^nM-lti-l-pnnors 
iT.tr.'T  1.  1- !<t;/.s -r  ;-.:'llt:i  c  i.]  -c- o*T.r.  1  >  y  th- ]  l-i^^tifF  to 
Pi>:;iM  t'l'.'  i--:-  -y^  I^'■^  i-  :l.  ii  ■  i  .-t  Ik*  o  >  wVA  J  I'liI  :n)oiwvr  tviJcj.ce 
\rn^  inT  nsi  i-i  IkIkiIi'  of  j  !..i:.ti:f. 

3.  T'>-'  ••*"  !•!  it-  .»*  a  :  '-^-s;  V  ■-  ..■  \V^\  r.  t]..''t  n  notio.;  of  a  in.-.rt  :r.,-^  sal{* 
\ri>^  il •;!;.•  n  :  !•'.  on-^'^o*  Ik'  o^'  o:»' I  t  >  in  thi'  s'.ipr.'iric  coMt.  u-iUss  Uio 
o^v  rtio\  \vT^  fir-t  t'vI.'  i:i  t]  v  e-»::it  I)  lovr. 

4.  TM'  l':'i  j'l  rl.ji-.«l  Tj- I  I-  a  tl  1  of  ti- <t.  v.-L,iv  llso  tni-tvo:,  were 
Vi.>t  \\  v.-it'.  t'.'  ro-.VLr  l'»  s  •!.  n-.  I  :.I-o  Trit'i  ll.o  l.c-l  t^iI-\  will  i:oL  bo  dis- 
turl.'l  l«y  th  -.  ir:v7' lr.riti  -,  i-j  rifr-'^c*'  to  tL.' powv-r^  of  ll;i'  truML-(?s, 
whioli  '•ii_''l5t  n^Tvt  tln'  v::li  'ity  of  Xhj  ^i['2,  whiTo  the  j"»owor  to  Sc-11  ia  not 
coirjl'Mi  ^\  'a\  thi  till-'. 

5.  Wl.v.v  til.j  is  (1  r;\t.l  f.; -.1  tn>t^-.'v,  ^vln>  ha  1  tht'  Ic-nl  titk- as  well  as 
tlif  pov'.r  to  s.ll.  <':ch  lit!.'  cr.i  o-.ly  l-.,^  (H^v--^.l  by  (l'i\vt  proci\J- 
iv'j  iM  clr.r.r<.rv.  jr  <l  cr.ri  <»  .ly  Ih' ov- r.omi' by  *a  pnrnnii'iiTit  a-itrccd'^nt 
title. 

6.  Tlie  majuiity  <t;'i[.ioM  in  T'^\i  .ff  v.  (7!o-r,3  G.  Grci^ie,  3"-7,  overrLled, 
a-ul  tl.o  {  ri  or  Iv ->  ]..:.:  <:i)\va  i*.  t'.^'  lii  j:  ti  ^^  uj.ii  ion,  in  tl.;.t  c.ii«, 
n.l<>[-tod. 

7.  Av  a^-rA-liT."  t  Js  avxil'-i'-v  a'-d  ir^ri  Icit  t(.ni<M^rorr  Nlin'/«»  ovf-r  v, ^'jch  the 
d>li-iit  co'ii'l  is  i..'\.-t  .1  vi'"  i  .:  i  v;i  ■  ;■'•;< '.irl:t>M  ;  hrr,e:',tl  «'  att.-ioliii-.ont 
iv.ay  bo  tl-.u  .I-',  i-  :v  d  tb  •  :  rl'-  i;  ;.l  ere  i«  t  >i.>. 

8.  W>  'V  a  \\-ri:  of  r"-:  ■•■-•  v^ii  c-Mn  -i-  '.  :  i;  •  ^^  -if  to  L-vy.  ••  T^  <-.n  the 
d<b-M::r  tV  'T  r..T  ,tv  i-i  b  .'c..--  ty.  Lrva."  n  )d  r  '-v^u-i  ..•<  tb  •  >.".-k  of 
the  writ.  •*  S.-rvt  <!  I'-o  wit'  in  .-.^tr.-bTp.rMt  bv  atla'"bi'>'%"  Ac.  C'^r'.vAn  r^vp- 
erty  iL -viib.i  in  tj}«.'  riTr.rn.  it  "^ill  b<' piv.-i':nC'*l  lb'-»t  •' T'm-  J  "•'i<rty 
alt.-u'L:d  V7*  rb.-  ]  :-.)!vrty  ul  tho  debtor." 

9.  A  ct)"rt.  v.ill'M.t  i.  b':il  fuot^  i-.t\>'.>i^t.-!.t  \\ 'tb  tlnToti  i-i<^ofr  wiitin  order 
to  dive>^t  ri'rht'i  ar  ^'iro  1  r.T^'cr  it :  lr.;t  will  't.*]!!]-  j  rc-ir:te  a  Ifvy  to  have 
beui  d';ly  tm,-v!«',  in  oribrto  «r;.'  ort  tbo- .'  ri.^bt^i. 

An  (I'r'-  r  vvill  Ic  ;-r. .-  'th"  I  to  ba--.-  .b>n.'  hi-ib.ty,  as  Ci.-iy\  a-.d  >d,  till  ibo 
co.dr-.ry  .•.'\  «  a'-.  4 

10.  A  coT'it  of  i'.f -ric^r  or  li-  itx'l  j'::i-  'i:*^'  i  nr:-*  -"'  i>v-  in  it-  rr\-or«!^,  or  in 
its  .i""l'r!!.- tv.  tl  It  it  b.--^  '-iri-lM^M  ov,-M'"-  b"  ,t  i- •'^.r  r  a' d  tb- rrr- 
tiv'*..  W  it  ;u  a  >  i  ,'  •  •'^;  ■  r.r  t!  ;  t  s  ^b  a  Ciz-iit  b  .-  j'.ii  'i  '. '  '.i.  it  \\  ill  bo 
iuf-'ircd  lb:;t  its  ]  roc«  u!::ii  ~  %\\ior<  jubir. 

11.  In  nn  at'-v'''?!  •  it,  it  i-  di-  !  vy  li  »;  ri'.  ;s  the  e(  •  it  j-.  ri-  lirti.  r.  o-cr  the 
Troj.rrty,  nml  uai  tiu  ntnrn  t»  i  ;hc  v.  .it. 
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12.  Pi\'H;.:ii;  i;  ..1^  arc  allowri!  w  ii.':i  tln^  faols  t.»  ln>  ].i\su!n<  d  am  *mii^tJifl«|t 
-with  ti!.' .1  it ;%  l,-'>t  (.1- i-o-...  r  a  T;; /:..  ■  I,  :...d  U  .  1  to  s  N- 'f  *- llv  ^nm- 
pO~-s  of  i;;  •!■<•■'  ;  !>  t  -.-1;  •:••'  tl;  •  :i"1  'v..:  1  1  h,'  wur-W'oA/.  !  l)y  t!i"1rn*lftr 
ofrici',  oi*  o.ijarv  tol'i.'  dity  of  tii-  ]  ;i;-i  y  .'*-s'.iiiii!i;'-  tlu' ].'0'^>i'i  riu  jiticli 
jjr«.'.->UKi[.li().i  can  ik'  a  l.iJu-.d, 

13.  L-.'  ly  \\,:\\  ji  /.  .'i.:;*,,  ..1  I'm  \  \.\\  .-t  1  .•  r^  \  ;;n  i.r  ;  a:.<l  v.  l.ik^  Wi'  rjiruniii 
r.irrcl;,  I  r  ;  •:..*  l!;  '  i:.'-!  i--  ■  .  f  ,.(\  a  f  't,  w.'  ra'ii.ot  |)i\ ',;;:ij*  aipiUi»t.  it, 
C%-CTi  to  (liv  -I  ;iM  i  ,r  lioi-  c-.'.'.t  ''rj"!':  ■!irli<»'.i  ;  ho  in  .'.tl-i.  lUh-ilt  jiTD^ 
COcdiiiL'.^,  lli<^  Co  .It  will  fiol  M-.  ^•,.  :v  li.c  jwri-.lii-ronal  fad  of  a  l*H^  ;  (iat 
wIiL'iv:  i'l.J  I'.al  is  \.-i.\'.i.  iiiti  \,\-  ii.u'  (.  .  v.cr"s  ii  UiiM,  or  olliorw  i^i,  n  isifiiit 
in,-iy  o'.'.l  i::  !':-■  a!  1  of  j  r  •;..  ;  li.rj  lo  s  i^-i  '..t  a  n,uv  d'  tail  ur  >tiii|ii43r4| 
CO!Hi(\-'t  1  v.-it';  11.  '  !  .-y,  to  ..!,wv.-  l!.:il  t!;  ■  ol'lr.  r  (.'.'vd  tii/ dji- *  *tihi«  iC 
the  law  in  inakin-^  tli.'  L'vy. 

14.  An  alia  l.tnt'iit  ]  !•• '\  <  li.iL;  do  s  not.  cirtnil  oi  liii.it  tliv!  jiij^i-iLri^Jimit  ii,f 
tin;  Oi)  .it,  U.I  .1  .\\.'.^'.\.  ii  :  ,Uj  1,.- 1  .•  '.,_.,;  aud  if  l-Jwic  a  ccwH  i»[  |r  fU|?J 
j'li-:.  i:;'.'-!.  ::'  f  •  (:■.:■:>■.•,•  t.:'.-  .  ,.■•  .i.d;..l.  ,.d.,';v.r  ^  '\\  m 
ro-nrd  lotli-  (••:  •'■  ■  •  of  <  ■''.•::il  d-tis,  ::.;  :;;  ;  ly  to  a:iy  ^V  i  -  nf 
gcnd'al  jiiriMli.'iion  ;  an'l  vd;' iv  lli- n;  ;i;'|i;:rs  to  lia\»'  })4-'i*Ti  n  ^di 
fuiind-d  hjoM  tis'  iv^j'i-iij  aiii.a.ii,  aid  ^\]arc  Ha'  Oi.'..M'  |»pjMt»f^  lu 
liaVL' ('(J'  ^  i;  1  \  ;d»  t:/:  i.  a  .!..l.  (^  ll  .1  writ  l.y  ia\l.i,._j;  IJin  r«|i'*i«jm 
1.  vy.t^nl   Lvy  ',••,    .  f.    ^'-it  j    .■:-d".l"<:n    o\  cr  l)!/ ]  :■■>;'  :  t^.  £.M-.  .-h..f, 

15.  AVhdv.  rMdi.r:'t  clii.  .\1.  a  I  •- :.l  ]•  vy  l.as  in  f'l  t  ^<■rM  nurd*',  ri  inn^ 
onu-..-iw:i  in  ll."  i\l'  i-  ,s  lo  .A.Aj  H.''  jp:  titulars  in  rof 'ivnc*'  IoIIh'  |*'v_^,  «h' 
tlu^  o-.vn.i.di;^.  <.i  L."  J  :\r.i_i  .V  aiuiia-.d,  will  ntil  inij^air  it,  nor  iin'iii  iJnj 
jurj- .lie  lion  of  li.:  ^-k).  cl  <r.  cr  1'...' |  ;\)^.i'i-ty. 

Op'i,ily,i  h'j  (';:;:i,.\::,  J.     rcMli-'ii  lur    i-ariuioii,  t'llfii  by 

tain  liL.  ].,  Li.'l  I'.s  lii  1  0'/  c-  :::..^.',  aiivl  iliai  .McKcw  ti\vnt4 

cliuiiud  ;<»  I'C  :lie  ov.  j;.r  ul"  ;1:l  .iiDic  la:i-L->  find  Inl.  ;  iliat 
Lis  <c\a\\\\  1.  ii;.:'  i;;.  uJ  i:..^!  u:/;^.-:,  i.t  lo  :liO  lIiiv'^'lKtiHlia 
clainiLu  liy  ]c'  I  i.-nr,  maI  (/..l  ::!i'...;llc  ii.s  lo  iLl*  rdbyr 
four:li.  r^-.ii'K'iKT  }<:;.}>  i-.r  ][:;: /i.'('ii,  rd:(l  tliUl  lii'i^  lillo 
may  bo  (juicU.d. 

It<j\vari\^  a]i'\;er  clonics  ll.c  jii^'ln  oi'  Ltdiiu  lu  liii'  liitida 
dcsciiln.d  ill  llic  1  e!il^.]i,  ai.d  cli.'ii.^.  iLo  culiie  {1,1*^  mliim- 
self.  Til  &iii]  r_d  r  <  r  Lis  ii.lc  l.«j  e.xiiil  i'.s  :  1.  Tlicjii^I^inunt 
of  partiiloii  of  iLe  lir.ii'l-ucd  Ir:  ds  oi"  Lee  ccdiiiiV^  luudo 
by  the  district  court  in  1S41,  by  vliicli  the  laiidfl  and  lota 
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in  question  were  allotted  to  Henry  McKee.  2.  A  suit  by 
attacliraent,  instituted  by  W.  A.  Clark,  against  said  McKee, 
under  which  the  lands  and  lots  were  levied  upon,  and  after 
judgment,  transferred  by  sheriff's  deed  to  Thomas  Breeze 
and  Lewis  R,  Reeves.  3.  Conveyances  from  said  Breeze 
and  Eeeves  to  Rowan.  The  answer  calls  upon  petitioner 
to  produce  his  title.  Petitioner  replies,  and  admits  McKee 
as  the  source  of  his  title,  but  denies  that  Rowan  has  any 
interest  in  the  lands  by  virtue  of  the  attachment  proceed- 
ings and  the  conveyances  made  by  those  claiming  under 
them ;  that  if  Rowan  did  acquire  any  right,  under  the 
attachment  suit,  they  are  invalid  as  against  petitioner,  and 
those  under  whom  he  claims,  because  purchased  without 
notice  of  said  proceedings  and  conveyances,  and  because 
the  proceedings  in  attachment  and  the  sale  were  fraudu- 
lent and  illegal ;  that  Rowan  purchased  with  notice  of 
those  iiTcgularities ;  that  he  was  a  mere  volunteer  under 
his  brother,  of  the  firm  of  Rowan  and  Brown,  the  assign- 
ees of  tlio  attachment  judgment  and  sale,  and  for  whom 
said  lands  were  held  by  said  Breeze  and  others,  until  con- 
veyed to  defendant,  by  direction  of  his  brotlier,  for  the 
pur])ose  of  keeping  the  lands  from  his  creditors.  The 
replication  exhibits  petitioner's  title,  commencing  with  the 
judgment  of  partition  under  McKee.  2.  A  deed  from 
McKee  to  George  Collier  and  William  Glasgow.  3.  Con- 
veyances from  tljem  to  petitioner. 

The  rejoinder  reaffirms  the  averments  of  the  answer, 
denies  fraud,  and  denies  being  a  mere  volunteer,  as  charged 
in  the  replication.  It  reafiirms  his  title  under  these  plead- 
ings and  the  title  papers  referred  to.  Under  these  pleadings 
the  case  was  submitted  to  the  court. 

We  learn  from  the  bill  of  exceptions,  that  after  the  peti- 
tioner filed  his  title  papers,  with  the  replication,  they  being 
all  tlie  evidence  offered  to  sustain  the  issue  on*  his  part, 
the  defendant  moved  for  a  non-suit  The  motion  was  over- 
ruled. Tlie  defendant  then  offered  his  evidence,  consist- 
ing of  the  records  and  title  papers  referred  to,  as  exhib- 
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ited  with  his  answer.  This  was  all  the  evidence  intro- 
duced, as  we  must  infer  from  the  bill  of  exceptions,  by 
either  party. 

The  court  thereon  rendered  ajudgment  of  partition,  giv- 
ing to  Lamb  tliree-fourths,  and  to  Rowan  one- fourth  of  the 
real  estate  described  in  the  petition. 

We  will,  in  the  iSrst  place,  briefly  consider  a  prelimin- 
ary point,  urged  by  appellee  in  support  of  the  decree  below. 
It  is  strongly  urged  tliatthe  record  does  not  disclose  all  the 
evidence,  and  that  consequently  tliis  court  must  presume 
that  the  evidence  adduced  was  sufficient  to  justify  the 
decree  as  rendered,  and  tliat  unless  the  transcript  gives  all 
the  evidence  introduced  by  complainant,  it  must  be  pre- 
sumed that  the  motion  for  non-suit  was  correctly  overruled. 
This  would  necessarily  be  the  case  if  the  transcript  did 
not  contain  all  the  evidence.  But  in  this  particular  the 
bill  of  exceptions  is  sufficiently  explicit.  After  describing 
in  detail,  the  exhibits  and  title  papers  introduced  byplain- 
tifl^,  the  bill  of  exception  states  :  "  being  all  the  evidence 
offered  by  the  plaintiflt  to  sustain  the  issue  on  his  part,"  &c. 
From  this  we  conclude  that  all  the  evidence  is  before  us 
upon  which  the  application  for  a  non-suit  was  overruled, 
and  that  we  are  therefore  sufficiently  in  possession  of  the 
case  to  review  the  decision  upon  that  motion. 

1.  It  is  urged  that  the  court  below  erred  in  overruling 
defendant's  motion  for  non-suit,  on  the  ground:  1.  Tliat 
plaintiff  derived  his  title  from  Glasgow  and  Collier,  who 
were  only  grantors  of  a  mortgage,  with  power  of  sale,  and 
that  the  ex  jgarte  evidence  introduced,  does  not  legally 
show  that  the  power  of  sale  had  been  executed.  2.  Tliat 
the  mortgagee  and  his  assigns  or  grantees,  without  posses- 
Bion  or  entry  upon  foreclosure,  are  not  owners,  so  as  to 
maintain  the  action  of  partition.  The  ex  parte  evidence 
objected  to  as  illegal,  are  the  affidavits  of  the  newspaper  pub- 
lishers that  the  notice  of  sale  was  duly  published.  But  as 
these   affidavits  were  admitted  without  objection  in  the 
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court  I'v'jr.r,  t'..-;- c:'  •■!   •    p.-')\v  1;o  fjr.e  ::■■:. '.'^-l.     T]:r-y  r^liow 
a  su''-:L::i;i:;l    r  .:.;^  1\.i.  \-  wiJi  tlio  (:ii\\  ;;'>ii^  ^^Ivc'i  in  the 
ni'.:-:  ';  _:  ,  :'.  •  .*•   A:  -  :i!  :^:!  '■■  of  r.i:i\i:!^^"  :Ll'.  s:iL^      I'wn  if 
vali-i,  /li"  w\;,,-;  .u  ^ '•-•;!>;  ^=  -^lii'v.^lu.:-!  i.K-^-::ra  to  Ihc 
cm:.-!^!    -v.      (^iiil.N    ]..^:;;-.  l^•  ..•:*,-.;,  v'.c'  (?:i::;.  »^  tli^tnrb 
tlu'  1 1;!!.'.,  <'.'  \]i'j    V  \v\  i:-;:  i::.:    a   iL.):!<.!i  I'^i'  a   i:'»ii-^uit. 
i;.:t  it  :.M.  ;;'•...  I  ;!::.!  t!io\-:Ji:::'>-(L^    n..:    hlio^r  i^^iantiff 
r«>  l>L'  ovrii;  r  (»i'  t!.c  h::i.l,  a^  J^Vk;.';  ••]  in  tli^-   i>e'i':'»ii.      The 
m-.v{-^[C'  t..  (;!:::^..\v  iiii;!  C-M'c/,  \\i:h  :!.?  p<MVr:-  of  ^ale, 
po,;^c  ro.l  all  .-u'  ^^lM:v;^  <.r  a  t'ooJ   r."  trr  \  ainl  vc-^od  in 
tlicni   \]:^   U- al  :i;!^\  a-  Ir.i-Uo-,  a:/.!  Iv  rav\  a  ("'rr-l   Ivom 
tlu:.:  v..  ::M  (v-v^y  :!.-  I^mI  tl.lc  t.^  ll.^    p-:vl--rr.     The 
iircjal:.:-::!  ;  t  1'  'l!;^  :  :.^-/i-    u:^^- 1-y  :;_.  lie-.  ^  c.  m-vI, 
aic  J.<-.  r;:ili   a^  c--;:"!'!  lurro  1  l.-h  ci.^a.  i'^.i^d  ]\v    \.'  cnirt, 
oil  a  iiATO  iii(<.:(>n  (or  ii'-ii-.-ai:.     Tl:i^   ('<.;!M  <:i:\"  1  o   (!-i:o 
in   a  ("!::vc:  c];,.i:(*;.'rv    ;[':rccc^lii;^,   in  v'-it  1:  i-'*]  ^  -^i'  eii.cd 
sLoal^l  1  0  ia::.!e  iJ.U>,     1\  '.^  h''-:-;  i  ^/ir!  i'V  (  -^iMia 
fch(.)AV^cl  I.iiii  •'«)  1,0  iia  <  V.  ac']"  (  f  ;]-c  i-r<-;  cr-y.     K  •  c-l:.:i  :o(i 
titK'  aad.-!'  :^:t  !:co  ly  vi:  m:c  (  f  a  J. ;  ■!  ->r  trr  t",  -xcra:od 
in  Ar-ii:-',  r-:^,  \<>  r::a-(AV  :-i.l  (V.]!*.:-.  f  >:•  t':i/l  :-;;.:.  of 
James   l!::i;-ituii,  acivditor.     T^ailor  tla'-e  trr-Jvjcs,  who 
'were  \v^':  (  i:lv  vcitctl  \vi:h  j.C'\-.  v-r  U>  .•i!!.  l^iit  j.!  <>  wii'i  the 
I(-aI  t:,!;vli-  i]:ai:t:T  :::-.■:- .^  ly  lii.  c-Jil-i.  in  !lu;lw)it 
of  an  iaaocc  ■:!  j  ai-c\r:\r.     AVhcr^^  ::•;:. 'r^,;  ::'\  -iliv.   vcc'ed 
wi'Ji  {la   IM  .  r/'.   v.'r^l  ;■••   'Ic  ]  ov.  c:\  it  \:  v.  >'  :/  l\  .  r.ry    to 
show   Ta:*   r!i!c-*    («  ii.yV'.:^c  '   v.'']i  tl..'   (a\^ioa>  <>!*   iho 
jM'Wrr.  r..  ir  \vo':M  1a  ,  if  t-u  ]  ow«a-  \v:r:   a-'  c  v]  \  \  with 
the  title. 

.V^  l'!''n':f^*  er-a>e:.  l.i-]'-]i:  v;"'li  !^:- v  vl:o  1;:;  1  the 
title,  j^^  W.-11  re:  the  yow  r  t';  rvH^  V'^  'I  ].,  rra  o-l?  bo 
dive  -rui  !y  a  <ii:"  ct  [  :( :\  'c<V:ri;  in  eha'  ^  ra  r--  Iv'.ir.  only 
ho(>^\:\^ale  ly  a  p-ariaioant  an!cc.'d;::t  tiMe.  AVo  are 
theic!'.'  v3  ol"  oT  iaien  thr.:  the  c:oa:-l  ("lid  n">!  err  in  ove-rnling 
tlie  mot  ion. 

2.  T];e  ^.•ec{^n(]  error  a:--igned  is,  that  the  jialg-mcnt  on 
tlu:  iaeii:^<  b1a.>ahl  hr.ve  been  ierch-fen'laal'i^ title  lo  all  the 
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land.     It  Ls  claimcf]  tluit  dcluLdjiurs  title  is  anUM'rr  .'md 
parainouiit  to  i>laiiitiiTV. 

The  dou'ii'hmt's  title*  is  derived,  ini'l.T  a  jii'Vic'.-.l  sale, 
nitiilc  1)}'  virlue  of  a  jiidv-irK  nt.  \u  a  palt  in  v.'.-'.-li  a  writ 
of  attav'!nii"iit  was  i--K'.d,  and  K  \i".-d  on  \].c-  1m. d  in  <jnes- 
tion,  in  April,  1^-1_\  ionr  nn>n;h.^  r^f'-ie  il..  d.vjd  oi'lrusi-, 
was  cxecut(.d.  11',  t"'u'M*tori ,  {Ik;  a^la'-'joncni  losy  was 
valid,  lliedi  IViid.viilV  fhlc  nr;  .t  ];cv.';'S:-r.:  ily  j-n-vjiil.  This 
question  we  apj-r-'iudi  Vvitji  *^rvi\[  r.  V.(  ■•;ricr,  iind  v.  Itli  a 
realizing'  Minse  iA^  the  re.-pn:i-lhil;'y  inv.;]\\d.  ^Ve  must 
cither  come  in  cont]ii.  t  with  tlu*  carcridlyadj'i'lica'ct]  ^.-n^^e  of 
Tlli'<'.iij  V.  Ghj>'(  ■',  ^"^  {n-  eh  e  in  e<'i. !'!'•!  v.!'.].  •  •.]•  f>\.i»  con- 
victi<ais  ot*  the-  hiv/  and  jii-.l'ee  (>!'  ;^  i^  c/  •.  T'  •.  iho 
opinion  in  Trn'r,j  v.  (Jlorrr^  v;as  t:/.ci !<»:•.>  d  h\  i\\«>  of 
the  jud-e^'  only,  hi:  .  tl  e  h'^hly  re-];'.'  'i  d  i^\  ;..  r  «■:'  Jiat 
opiniv>n  \iW<  hince  given  phice  to  ai.od  <_r  !:.■•  -ishv  \'^  ;:iid 
•  (liis  eireuni-'anre  Inf-n-ri-L^  cur  hv :.:'... '."n  :■>  d!  n.i'  ihc 
ruling  in  that  ca~(^  J'v ,  iili-:-,  we  aM-  i'ldly  in.pM  .  .  vl  vitli 
the  imjHirlanee  of  htahilily  and  rn'!'):ii'._  in  j.'.-'eial 
deci-ions.  Such  a  e:i-e  r-honld  ji-.t  \)y::  ow-..'  j.d  i'  /  1  niin- 
portant  or  douhttul  reasons.  It  rhou'.d  onl^N  he  dione  to 
a%'(jid  g'-ealer  wr^n;-  ;  (a*  Avhen  jiir.:i.!«.d  I  ^,  du,  id.^dly 
greater  AVeiglit  ol'  andioiily. 

•  In  77^:^;.yv.  6'^^vr,  the  e-mrt  h'M  tl;:-  -T!:erhLrifi; 
should  liave  retunnd,  that  the  pr-jirly  a'\i  h.d,  was 
the  projr.'rty  of  the  d(.  Il-ndant,''  t]i:;t  '•  in  ]...'•■  r  \v:'y  eould 
the  courij  h'g.dly  hnow  tue  f;  it^  and  in  :1  Ti'-r  !•  \.  was 
before  the  court,  could  tlie  cc-urt  ]'r^.ce(  d  a;  :ii  -t  ihi.  land 
a<?  the  land  of  deundan^  ;''  that,  '^Xs  :L-  f:^  i-  t!"  .  Il  vras 
a'tin.'l^-'jl  ah  t!iv  p-roj  er(y  of  th.L-  d;-".:  d.  '  '•,  v.\.:'  c-  -  \'\.\  to 
constitute  a  k-vy,  such  fact  c<  uhl  n(,t  he  c'-!..l  li-la  d  by 
extraneons  evidence  (hi  ]u>i^  the  rclrtrnr  that  the  r.ttaeh- 
ment  and  eherifl's  return  became  mcnnu'cn'r  of  title  &c. 
Thus  the  tc clinical  accuracy  of  the  she  rill' >i   return,  is 

(a)     &ca  3  G.  Greinc,  385. 
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piade  essential  to  the  jarisdiction  of  the  court  over  the  land, 
and  essential  to  the  validity  of  the  levy  and  attachment' 
proceedings. 

In  the  case  at  bar,  as  in  that  of  Tiffany  v.  Glover^  the 
eheriff  neglected  to  state  in  his  return,  that  "The property 
attached,  is  the  property  of  defendant."  Should  this  omission 
be  adjudged  fatal  to  the  levy  and  proceedings  in  attach- 
ment ;  or  should  it  be  considered  sufficient  to  take  all 
power  from  the  court  and  render  the  proceedings  coram 
nanjudicet 

The  majority  of  the  court,  teel  themselves  constrained  to 
adopt  the  principle  laid  down  in  the  dissenting  opinion  of 
Tiffany  v.  Olover. 

In  that  case,  as  in  this,  the  attachment  proceedings  were 
collaterally  attacked,  and  not  in  a  direct  proceeding.  The 
question  arises  then,  is  the  objection  one  of  jurisdiction, 
or  of  mere  irregularity.  Is  it  void,  or  only  voidable  ?  If  the. 
former,  Tiffany  v.  GIovlt^  should  be  sustained.  If  the 
latter,  it  should,  on  principle  and  authority,  be  overruled. 

The  writ  of  attachment  was  issued  by  a  court  of  general 
jurisdiction.  It  was  issued,  not  as  an  original  proceeding 
but  as  auxiliary  and  incident  to  other  proceedings,  in  which 
the  court  was  invested  with  general  jurisdiction ;  hence  the 
auxiliary  process  might  be  defective,  and  the  principal 
cause  not  so.  It  was  issued  upon  the  requisite  afSdavit,  and 
served  by  levy,  as  commanded,  "upon  the  defendant's 
property,  in  Lee  county,  Iowa."  The  sheriff  returned  on 
the  back  of  said  writ,  "Served  the  within  attachment,  by 
attaching  "  &c.,  certain  property  described  in  the  retuin. 

The  sheriff  was  commanded  by  the  writ,  to  attach  the 
property  of  defendant  in  Lee  county. 

It  is  obvious,  that  the  power  of  the  sheriff,  was  limited  to 
the  property  of  the  defendant  within  the  county  of  Lee; 
and  that  he  could  levy  upon  no  other  property,  without 
violating  the  commands  of  the  writ  and  his  oath  of  office. 
Will  it  be  presumed  that  an  officer  has  violated  his  com- 
mands, trampled  upon  his  official  obligation,  and  trespassed 
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upon  the  rights  of  others?  Can  any  decision  "be  legally 
Bound  that  rests  alone  upon  snch  negative  presumptions? 
There  is  no  legal  maxim  so  free  from  exception,  as  omnia 
presumuntur  rite  et  solerrinitur  esse  acta  dom  prolitur  in 
contrarium.  Every  thing  is  presumed  to  be  legally  and 
duly  performed  until  the  contrary  appear.  This  is  especially 
the  case  when  the  acts  are  of  an  official  nature.  Thero  is 
no  presumption  of  law  more  frequently  indorsed  by 
authority,  than,  that  judges,  jurors  or  sheriffs,  do  nothing 
carelessly,  maliciously  or  without  authority ;  that  the  decis- 
ions of  courts  of  competent  authority,  are  well  founded,  and 
that  a  court  will  not  intend  facts,  inconsistent  with  the 
retUTHs  of  a  writ,  in  order  to  divest  rights  acquired  under 
it.  It  will  rather  presume  a  levy  to  have  been  duly  made 
in  order  to  support  those  rights ;  11  John  517.  The 
authorities  are  uniform  in  support  of  the  rule,  that  an  officer 
will  be  presumed  to  have  done  his  duty,  as  commanded^ 
till  the  contrary  is  shown.  C.  Litt,  232  ;  3  East,  192 ;  10  ib., 
216 ;  1  T.  K.  503  ;  3  Black.  Com.,  371  ;  2  Black  E.  852 ;  19 
John,  347  ;  6  Peters,  729;  9«b.,  134  ;  10  ib.,  478  ;  12  ib,, 
437  and  438  ;  and  other  cases  cited  in  the  dissenting 
opinion  of  Tiffany  v.  Glover.  But  it  is  claimed  that  the 
jurisdiction  of  the  district  court  in  attachment  proceedings, 
is  inferior  and  limited,  and  that  nothing  can  be  intended  in 
favor  of  its  jurisdiction  but  that  which  is  expressly  alleged. 
It  is  true  that  a  court  of  inferior  or  limited  jurisdiction, 
either  in  fact,  or  in  subject  matter,  must  show  in  its  records 
or  its  judgments  that  it  has  jurisdiction.  But  it  need  not 
detail  all  the  facts  and  particulars  which  confer  that  juris, 
diction. 

The  jm-isdiction  of  such  a  court  should  appear,  but  there 
is  no  particular  form  in  which  it  should  be  made  to  appear. 
If  it  appear  upon  the  face  of  the  proceedings  tliat  sucli 
a  court  had  jurisdiction,  it  will  be  inferred  that  its  pro- 
ceedings were  regular  ;  but  unless  it  bo  appear,  or  in 
other  words,  if  the  proceedings  show  affirmatively  or 
inferrentially,  that  the  inferior  court  had  no  jurisdiction, 
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nosncli  iiifor.-'hicnt  r.^  ir,  irrc-gularity  will  be  ma-lc.  Xow, 
cvoTi  a'^.:iiii;j.]i^'  Ihsj  tlirlrict  coiiri  to  1)0  oiio  oi*  iiitl;i'i«.T  and 
liiii'U"!  j'i:i;  uv*;!  ):i  as  {>.}  ii'lacliiri^'iit  i):<-evev]:!i^T,  tl-  -sit 
follov.'  {!::i;  '1  (!vrjf:;i\-c  rv^lii/ii  ol'  \\iv.  \vi\.  ■.-]l')\v.->  a  v;r.:it  of 
Jir.'i>x"li;;'ii':i  '{  AVv.  I'ully  rgi'co  wuli  a  maj'-rl-y  'u'ihc'  c^urr,  in 
7V^7  ,•/,  .y  V.  r'7/!'c  /•,  {]iM  tliO  j.iri^-dleiiuii  ui'  an  iiuL-rit'i'  C'vjrt 
over  :].o  i^:";';j.:y  a.uA-ltcJ,  wualJ  (lL'].)'v.'iid  eutiivly  ii2>'>n 
tlio  k'^^  1:  \  ol"  Hio  l'?vy.  True,  as  tlar^'.!,  iL  is  the  levy 
lijal  glvo-^  ilii' c.»rii'i  j  ill.- HclIou  ovur  tlic  I'lv'^^j'-y.  B^t 
tlic  c»:jv.j-i  11  in  thl,  oL'.-o,  as  in  tli:i:-,  is  ii«U  to  (iio  levy. 
It  is  11..):  |.i\  :i-/..k"l  ii)  c'.lier  ea:  c  I'-Lt  ilu  !■  vy  was  dcloc- 
tive  ;  h'»:'  iLat  ;!v'  |).<!]\,Tly  levivjd  i-i-'..:!  \v;..-.  !.->t  .h'.-  i'-""!'- 
ei'Ly  ol'  ilic  w'.  il  .;i'aii:,  Inil  uiiiy  llua  iliC  >].l-:!ii'  i-  i;-'^"-^^ 
to  ^!;i!c  ;lh::  /.:c;  ill  Lie  ruLih'u.  Vvliurc  iIa-u  Ir  il.t;  d^iL-cr^ 
suicly  11  •!.  ill  iLc  levy.  The  oljec.ioii  iliv-ii.  is  «  :.^'  iii'l'-^' 
c.'iMe  le  ilie  rv.t;i.ii,  aiul  no  one  \^i\]  i<ieU:nl  i-.^'  the 
ivtii:-:!  i^aNC  j:..'  u!v-.!')ii  over  tlic  ]  i'"]'^i"iy.  If*  <-■-'  •• '<i^^^ 
liad  1.  »  .:  Ic  i  1  iLe  ].::ul,  ii  will  ii'-l  1':^  ]'iv..  ii-IvmI  .1..:.  llie 
slu'iLrV  i^:;:.:i  \.( ■,.!'!  vl:-.!  Jie  iido  i  \  li'iii.  In  :].!  ■  f:'--,  iLc 
titlovwir^iL  [\-,i.  ill  ;.!e!einlaiit,l%ii  llie  /Ciiini  d  >.•-!:"! *.::]'-'^~'^ J 
sla:e  :Lc  lac:  CV.n  II  iliercibrc  lo  iiilcrred  lla.f  llio  i::ic  was 
iiUionie  <-in.  Cl..-.  iLal  ;licofilcei  lia.]  \i«-ia!e'l  \]u  c.miai'.DJ 
of  llic  \v:l.,  a:iu  .aVjcc!cu  liiiiiceli'  to  an  artioii  ol"  trv' -jm^^j 
by  kvvi:'  "Mn  on  'uj.C..-  ovu'  \vhii.  li  jVe  viir  i:-avo  l.h  i  no 
puv,\.;?  '.^..lIv,  !-.;:. 1;  an  iii.oinlr.A  in  v.raM(.<i  \!.\.,LL'to 
cvLiy  K.I.'  oi'  ;l.;cLlnn[.;i^e  eviduc''.  ?^»  ("VJ,  (!-\:r  of 
'^■.n^.'i.l  rr  .  ^  ^v-i.  1  j.:Jr(;icn(^n,  can  l^e  j''.-  ".'v-.l  in  |;^r.ni- 
ing,  \v::l:<'u:  c\  idcncC'  tlial  oiic  (f  i*'^  o"!--  r<  I  •:>  Icon 
rriJ^I  ,  .,;•  ca!  ::\]'.  iiv-kcr  rf  da:  V.  Uad.  r  llio  i  •  t  liia- 
iled  \  \  •.;  v(i\l.,  j.^-.-.  Lio  of  t!jo  (i'  .:!^.  I--:  1 1  iii  a  ..vl.aant 
pi'oc.  Jii.^^  5  '..I.vn  a  v.'iil  a]  ]n'ai\>  j^-t  ' trc  f '-.  'r  t-j  kuvc 
been  b''  i(j^.<i;nly  b;;cd  out,  levied  ami  :eiu.iu-',  a^  ^\a- tlie 
vrik.  in  dio  .iie  p:e:.ei.t  Cca-c,  it  ]ai;:rt.  be  \)\\  <a  \k\\  ;]Kil  any 
minor  dv' 'aids  Hot  i-pecilied  in  ibo  lelnins  or  proeetiynigSi 
were  da'y  ju  riV-iiot.  d.  If,  in  a  diicct  pU'cetuliiii:-,  il  had 
been  alleg-d  thai  an  oilk-er  Laal  \i(»laied  an  imj-ortant 
duty  entrusted  toLiin,  ^ucli  direlictiou  of  duty  could  not 
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be  presumed.  The  party  tillei^itig  would  liavc  to  prove 
the  fact.  0  Pck^i-^s  i;U  ;"  12  II).,  -t:5^.  How  then  can  it  be 
presumed,  in  a  colhi'eral  pro-j^eding  like  (he  present, 
when  no  such  alh-^ii'iMon  is  niaiU*,  and  wlien  \]io  very  rec- 
ords of  the  ca-e  hof  )re  the  court  hhow  the  faet:  that  the 
fiheriif  did  h;vy  ujV)ti  tli'j  prcperiy  of  tlie  dji*>nd*int  as 
instrnc'ed  ? 

In  TJlfftjiy  V  Gioi\')\  we  tliip.k  the  court  reveived  tlie 
estahli>h*'d  order  of  presnuipilon,  by  prc:-uuiin^:i-,  without 
any  evidence,  or  circunislances  to  justify  it,  that  the 
sberiif  had  not  d(»ne  his  duly  ;  that  he  had  not  levh/d  u])on 
tlie  property  of  defendant. 

The  princijile  is  universal  in  ius  application  that  pre- 
sumptions are  allowed,  where  the  facM  to  be  presumed  arc 
consistent  with  tlie  duly,  tru^t  or  pow.'r  av.'h  ■':!:: jd,  and 
tend  to  sab.-erve  the  purj)0.^es  of  justice.  J^ut  when  the 
act  would  be  iin-'jrliorized  l)y  the  ti'us^  or  oiHT.?,  ov  contrary 
to  the  du"y  of  the  pjarty  as-uming  the  pov/^r,  no  such 
presumption  can  he  ad]niit(^d  ;  2  Conutoch,  JJ;  ?>  Donio., 
119  ;  5  P>arb.,  010.  How  thwi  conld  the  coii;>t  in  Tlunnj  v. 
Gh>i\)\  p!'<  seme  that  the  writ  wj.s  not  sewrd  a.,  directed; 
that  the  shcrilFs  return  {Ji,n-e(^al»ly  to  tlu^  corimauil  of  the 
writ  is  fabe,  fjid  that  he  hud  vi.  hi'-.l  a  l"!  .vr.  ^\\\''^\ 
Tills  niu>:  liave  ])een  j're-nuKMl,  oi"  el.  j  '.he  1  1  -j<^'"i'y  of  the 
court  nri-t  jus^ity  die  (h'cision,  by  :»-  -um'r.;-  t''it  'he  v.ordr^, 
"The  property  of  \\\k\  (hMVTi.I-ir,''  in  ii'i.-r-  :■•:/  :.''iirns 
arc  e  rv'ut'id  elmieir.^  to  tlie  juri-d'e.i<'M  of  th.e  C"urt  in 
attachmuTit  cat-es.  P.ut  the  couri  s*iy  ih:'.!  ^' The  jnilsdic- 
tion  depends  entirely  upon  a  1'^:;  1  levy."  It  craiiotbe, 
then,  thnt  techni^-al  precirion  Iti  tho  i'(^:urn  could  bo 
re^rai'ded  as  a  vital  j^iri-dic''on-d  d"-i  b^r-i+nm. 

If  the  oirii<si(Mi,  coinplciined  (»l"  in  1"!'  ^  r'''.U"n,  :''"'''ld  he 
deemed  e  .-enlial  fo  ji;ri':d:cM'('n,  we  f' liy  r'bv.it  .!"it  the 
defect  could  not  be  -'ipplied  by  pi\'siimp!lon  ahei;'.  '''^'ory 
vital  jurlsdictioniil  fact  must  he  aj)])avent,  and  vliile  we 
cannot  merely  presume  tlie  exi^".*once  of  sin'-h  a  fu*t,  it 
follows  with  eq'iul  fo.ce  lliat  v/e   ca'mot   pu^uine   against 
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it — even  to  divest  an  inferior  court  of  jurisdiction;  4 
Oomstock,  378.  So  in  the  present  case  ;  a  levy  being  a  vital 
jurisdictional  fact,  a  court  could  not  properly  resort  to 
presumption  alone  to  establish  the  fact  of  a  levy ;  but  as 
that  fact  is  fully  established  by  the  sheriffs  return,  without 
the  aid  even  of  presumption,  and  as  the  court  was  thua 
invested  with  jurisdiction,  it  might  call  in  the  aid  of  pre- 
sumption to  support  a  mere  detail  or  incident  connected 
with  the  levy.  The  essential  fact  being  established  that 
the  levy  was  made,  it-  will  be  presumed  that  the  sheriff 
obeyed  the  directions  of  the  law  in  making  that  levy. 

When  the  law  required  service  in  the  township,  and  the 
summons  was  silent  as  to  the  place  of  service,  it  was  h6ld 
that  it  would  be  presumed  to  have  been  served  in  the 
right  township;  12  Mo.,  143.  So  it  has  been  held,  that 
when  the  law  requires  process,  to  be  read  to  defendant,  or 
a  copy  to  be  delivered  or  delivered  and  certified,  it  will  be 
presumed  tliat  they  were  done,  although  the  return  be  silent 
in  tliese  particulars  ;  Barb.,  525. 

Clearly,  the  defect  in  the  case  at  bar,  is  not  jurisdic- 
tional. It  could  not  affect  the  powere  of  the  court  over 
the  parties,  the  subject  matter,  or  the  property.  It  was  a 
mere  omission  in  the  return,  that  might  be  amended  on 
motion,  or  corrected  according  to  the  fact  by  the  sheriff. 
The  defect  was  not  void,  but  at  most  only  voidable,  and 
altliough  subject  to  correction  in  a  direct  proceeding,  it  is 
obviously  not  sufficient  to  invalidate  rights  and  divest  titles, 
when  collaterally  assailed  ;  2  Hill.,  518. 

To  this  conclusion,  we  arrive,  even  if  it  be  conceded 
that  the  district  court,  under  which  the  attachment  pro- 
ceedings were  pending,  was  of  limited  and  inferior 
jurisdiction.'  But  that  court  was  not  thus  limited  in  power. 
The  general  jurisdiction  of  the  district  court  of  Iowa  has 
never  been  seriously  questioned.  What  is  there  in  a  pro- 
ceeding by  attachment  that  should  render  the  jurisdiction 
quoad  hoc  limitedl  Although  exclusively  statutory  and 
severe  in  its  provisions,  still  it  is  merely  auxiliary  to  other 
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proceediDgs  over  which  the  jurisdiction  of  the  court  is  in 
all  cases  general;  and  as  antecedent  to  an  attachment, 
there  must  be  an  indebtedness — a  cause  of  action — in 
which  the  jurisdiction  of  the  court  is  not  limited.  The 
writ  of  attachment  is  issued  in  aid  of  that  jurisdiction.  It 
is  not  the  object  of  the  writ  to  curtail  and  limit  that  general 
power,  but  rather  to  augment  and  make  it  more  efficient 
and  secure.  It  is  intended  to  give  a  creditor  a  remedy  in 
fact,  as  well  as  in  form.  Without  this  auxiliary  process, 
the  creditor  could  obtain  a  judgment,  and  subsequently  an 
execution.  But,  with  this  additional  power  in  the  court, 
he  can  also  secure  himself  against  the  fraudulent  attempts 
of  the  debtor  to  remove  his  property  beyond  the  control 
of  an  ordinary  remedy. 

1.  "We  conclude  then,  that  an  attachment  proceeding 
does  not  curtail  or  limit  the  jurisdiction  of  the  court  before 
which  it  may  be  pending ;  and  if  before  a  court  of  general 
jurisdiction,  as  in  this  case,  the  same  general  intendments 
apply,  in  regard  to  the  exercise  of  official  duties,  as  apply 
to  any  other  case  of  general  jurisdiction  ;  and  that  as  there 
appears  to  have  been  a  writ,  founded  upon  the  requisite  affi- 
davits, and  as  the  officer  appears  to  have  complied  with  the 
mandate  of  that  writ,  by  making  the  required  levy,  that 
levy  gave  the  court  jurisdiction  over  the  property  attached. 

2.  That  when  a  legal  levy  has  in  fact  been  made,  as  shown 
by  the  returns  of  the  writ  and  the  records  in  this  case,  a 
mere  omission  in  the  returns  to  state  all  the  particulars  con- 
nected with  that  levy,  will  not  impair  the  levy  itself,  nor 
affect  the  jurisdiction  of  the  court  over  the  property 
attached. 

3.  That  when  such  a  writ  commands  an  officer  to  attach 
the  property  of  defendant,  in  a  given  county,  and  the  offi- 
cer proceeds  accordingly,  and  shows  by  his  returns  that  he 
attached  certain  property,  describing  it,  but  without  calling 
it  the  property  of  defendant,  it  will  be  presumed,  in  the 
absence  of  proof  or  claims  to  the  contrary,  that  the  prop* 
erty  attached  was  the  property  of  defendant,  and  was  bound 
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under  tlie  proceedings  from  the  service  of  the  writ.  We 
therefore  conclude  that  the  court  below  erred  in  not  sustain- 
ing the  title  of  Rowan  under  the  attachment  proceedings. 
Theso  conclu-inns  are,  we  tliink,  abundantly  sustained  by 
reason  and  authority,  and  as  tlie  authorities  arc  sufficiently 
elal)'»n;tfvl  in  the  (li>:- 'i^.ting  opinion  in  Tf'ifdn^v.  Ghjvcr^ 
it  would  seem  unneci'ssary  to  refer  to  them  more  in  detail, 
in  this  o2)iiiion 

Judgment  reversed. 

Geo.  C.  I) icon ^  for  appellants. 

Ed  <v  .v  and  MiUijr^  for  appellee.  ^ 


Bakeu.  r.  CniTTrcKs  ct  al. 

Wh«  n>  n.'laini  i>  fiK<l  n.-.-ii:i.-t  tl:.^  i-Utc  of  .1  (Koo.l.Mit.  iitulrv  $  1533  of  the 
C(k]i'.  a  Qoyy  (>f  tiii-^.  ^vl•itt(■n  in4rui:uMit  or  acconr't,  i;j>on  which  the 
chiini  is  fo  iiuli d,  sliould  W.  aniu'xcd  to  the  claim.  Action  cloarlv  f>tated 
iiiuKr  I'l.A  s»cli()!i  of  llii'  Co.k  riij.o-iiil.-^  to  tl^^  siinie  1  jItiv;  as  a  jHtlll  n. 

A  coj-y  t-f  a  f];:;-!!  lil^  I  i::;  I  .:•  ^  l??'}  of  \\w  Vn(V\  with  th»'  tirao  of  h-riring 
iiifliii^nl  tl:  jt>on,  c  >ii  1:1. .tisth;>  i!,r<\'to  be  ^•.•yve(l  \\\x>n  the  rc])rc»enta- 
tivi'S  i>f  .'ill  estate.  If  such  claiia  is  materially  deficient,  the  notice  is 
equally  so. 

Ai'^^^'il  from  Scott  District  Court 
Op'nil  ut.  htf  (ji:i:i:xi:,  J.  llaurice  Baker  filed  in  the 
county  C'lurt  of  Scott  county,  an  account  against  the  estate 
of  CJcrg'^  .1.  Cl'U'ifk  d'»c('ased,  tbr  damages  resulting  from 
the  iri!.-:^  '\v\':/^c:.^'\  t  of  a  iUnn,  and  for  back  rciils,  amounting 
in  ail  to X\y:^ .•  hiu.und  ajid  eighty doUan:.  The  defendant's 
ai:«wer  di^iiied  the  indictodne-:s,  and  after  a  hearing  in  the 
county  court,  judgment  was  rendered  in  bis  favor.    Plaintiff 
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appealed  to  the  district  court  when  jiidgineiit  was  again 
rendered  in  favor  of  <l?.tbndant. 

On  the  trial,  it  appears  that  th.^  plaintiif  offered  in  evi- 
dence, a  written  contract  or  lease  to  which  defendant 
objected,  and  the  objeiM:i')n  was  sn-;tained  by  the  court,  for 
the  reason  that  it  was  not  attached  to  the  oriici^i^l  claim  or 
account  filed  in  the  county  court.  This  ruling  is  alleged  to 
be  error. 

Appellant  relies  upon  section  1359  of  the  Code,  which 
provides  that,  '^  claims  against  the  estate,  must  be  clearly 
Btatcd,  sworn  to  and  filed.  Ten  days  notice  of  the  hearing, 
indorsed  on  a  copy  of  the  claim,  must  be  served  upon  one 
of  the  executors  in  the  manner  required  for  commencing 
rfction  in  the  district  court." 

Where  a  claim  is  thus  clearly  stated,  sworn  to  and  filed, 
it  is  in  the  nature  of  a  petition.  A  claim  clearly  stated 
will  show  the  facts  constituting  the  cause  of  action,  and  will 
in  itself  show  tlie  remedy  sought,  §  1730  ;  and  if  ^'founded 
upon  a  written  instrument  or  account,  a  copy  thereof  must 
be  annexed  to  sucli  pleading,"  §  1750.  The  requirement  of 
this  section  is  not  dispensed  with  by  section  1359.  This 
section  does  not  change  the  rules  of  pleading  or  of  practice, — 
it  dispenses  with  nothing.  It  only  imposes  an  additional 
restriction  as  a  protection  to  estates  of  decedents.  The 
claim  clearly  stated,  or  the  petition,  must  be  "  sworn  to," 
and  a  co2)y  thereof  must  be  served  upon  one  of  the  execu- 
tors ten  days  before  the  time  stated  in  the  notice  for  the 
hearing,  in  the  manner  required  for  commencing  actions  in 
the  district  court. 

If  the  claim  against  the  estate  is  founded  upon  a  written 
instrument,  it  cannot  be  clearly  stated  unless  it  shows  the 
fact,  and  if  so  founded,  a  copy  of  the  instrument  "  inust  he 
anntxdd^^  and  it  thereby  becomes  a  part  of  the  petition  or 
claim.  A  copy  of  the  claim  with  the  time  of  hearing 
indorsed  thereon,  is  the  notice  to  be  served  upon  the  repre- 
sentative of  the  estate.  It  follows  that  the  notice  is  inateri- 
VoL.  IV. — 32 
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ally  deficient  unless  it  contains  a  copy  of  the  instnunent 
upon  which  the  action  is  founded.  The  defect  then,  applies 
not  only  to  the  petition  or  claim,  but  it  applies  with  equal 
force  to  the  notice. 

It  follows  then,  that  the  court  below  ruled  correctly  in 
deciding  that  a  copy  of  the  lease  should  have  been  annexed 
to  plaintifi's  claim,  and  so  far  as  the  bill  of  exceptions 
enables  us  to  judge  of  this  case,  there  is  no  error  apparent 
Still  we  cannot  withhold  the  opinion,  that  as  the  court 
acquired  jurisdiction  over  the  defendant  by  his  appearance, 
and  as  the  subject  matter  was  Mrly  before  the  court  under 
the  appeal ;  as  the  defective  notice  was  cured  by  appearance 
and  as  the  defect  in  the  claim  was  only  demurrable,  tHe 
court  should  have  authorized  the  plaintiifto  amend,  subject 
to  such  reasonable  terms  as  might  have  been  prescribed. 
The  lease  would  then  have  become  relevant  to  the  plead- 
ings, and  might  have  been  received  in  evidence.  But  as 
this  right  to  amend  was  not  urged  in  the  court  below,  and 
as  that  court  appears  to  have  ruled  correctly  upon  the 
only  point  presented,  and  to  which  exception  was  taJren,  we 
cannot  disturb  the  proceedings. 

Judgment  affirmed. 

Smith  and  Corhin^  for  appellant 

Cook  and  Dillon^  for  appellee. 
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MuNBON  V.  The  State. 

In  wa  indictment  for  stealing  "  money  and  bank  notes,"  under  the  Code,  the 
item  money  is  sufficiently  designated  by  the  words, "  gold  and  silyer  coin," 
and  the  term  "  bank  notes  "  is  sufficiently  described  by  the  words,  "  Olark's 
Exchange  Bank  bills  of  the  value  of  twenty-four  dollars."  The  following 
is  also  sufficiently  descriptive  ot  the  bank  bills  alleged  to  have  been  stolen  : 
"  Seven  dollars  of  other  bank  bills,  the  names  of  the  banks  to  the  juron 
unknown,  of  the  value  of  seven  dollars." 

''Bank  note  "  and  "  bank  bill,"  under  the  Code,  signify  the  same  thing. 

An  offense  is  sufficiently  charged  in  an  indictment,  if  it  substantially  follows 
the  language  of  the  statute. 

Irregularity  in  finding  the  indictment  cannot  be  urged,  for  the  first  time,  after 
verdict. 

£!rror  to  Jasper  District  CovH. 

Opinion  hy  Geeene,  J.  Indictment  for  larceny.  Demur- 
rer to  the  first  and  second  counts  sustained.  Plea  of  not 
guilty  to  the  third  count  of  the  indictment.  Verdict  and  judg- 
ment of  gnilty.  Defendant  filed  a  motion  in  arrest  of 
judgment,  which  was  overruled.  In  overruling  this  motion 
it  is  claimed  that  the  court  erred. 

The  reason  assigned  for  the  motion,  is  the  defective  descrip- 
tion given  of  the  bank  bills,  gold  and  silver  coin  alleged  to 
have  been  stolen.  The  third  count  charges  that  the  defend- 
ant, **  did  feloniously  steal,  take,  and  carry  away,  twenty- 
four' dollars,  of  Clark's  Exchange  Bank  bills,  of  the  value 
of  twenty-four  dollars,  and  seven  dollars  of  other  bank  bills, 
the  names  of  the  banks  to  the  jurors  unknown,  of  the  value 
of  seven  dollars,  and  one  hundred  and  nine  dollars  of  gold 
and  silver  coin,  of  the  value  of  one  hundred  and  nine  dol- 
lars, the  whole  being  of  the  value  of  one  hundred  and 
forty  dollars,"  4fec.  The  indictment  was  found  under  the 
Code,  §  2613.    "If  any  person  steal,  take  and  car^  away 
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of  tlio  property  of  another,  any  inoney^  goods  or  chattels," 
&c., ''  bank  notes,"  vfec.,  &c.,  he  is  guilty  of  larceny,  and 
shall  be  punished,  when  the  value  of  the  property  stolen 
exceeds  the  sum  of  twenty  dollars,  by  imprisonment  in  tliC 
penitentiary  not  more  than  five  years,''  &c. 

The  description  of  the  money  and  bank  notes  alleged  to 
have  been  stolen,  comes  fully  up  to  the  requirements  of  the 
Code.  "  Money"  is  sufficiently  designated  by  the  words 
"  gold  and  silver  coin."  *'  Bank  notes"  are  sufficiently  des- 
ignated by  the  words  "  Clark's  Exchange  Bank  bills,  of  the 
value  of  twenty-four  dollars,"  and  also  by  the  words  ^'  seven 
dollars  of  other  bank  bills,  the  names  of  the  banks  to  the 
jurors  unknown." 

The  term  "bank  note,"  in  §  2612  of  the  Code,  is  identi- 
cal with  the  term  "  bank  bill."  The  terms  are  convertible, 
and  mean  the  same  thing.  This  court  has  repeatedly  deci- 
ded that  an  offense  is  sufficiently  charged  in  an  indictment, 
if  it  is  substanlially  in  the  language  of  the  statute.  Statt 
V.  Scanions^  1  G.  Greene,  418 ;  BucJchy  Y,SUztt\2  ib.,162; 
J^culb  V.  State,  ib.,  2SG  ;  Siate  v.   Chwihers,  ib.,  302.(*> 

In  People  v.  Kent^  1  Doug.,  42,  it  was  held  that  a 
description  of  the  property  stolen,  as  "  bank  notes,"  or 
"  bank  bills,"  merely  following  the  language  of  the  statute  is 
sufficient.  See  also  State  v.  Caasell,  2  Har.  and  Gill.,  407  ; 
Poincroy  v.  Commonwealth,  2  Virg.  Cas.,  342. 

In  this  case  the  indictment  not  only  described  the  prop- 
erty stolen  as  being  "  bank  bills,"  but  it  also  declared  the 
value  of  said  bills  ;  thus,  in  effect,  charging  the  bills  to  be 
genuine,  and  upon  solvent  banks. 

Another  reason  assigned  in  the  motion  for  the  arrest  o^ 
judgment  is,  that  the  indictment  was  iiTegularly  and 
improperly  found.  Xo  such  irregularity  appears  of  record. 
Besides,  this  objection  came  too  late.  If  there  was  any 
foundation  for  the  objection,  it  should  have  been  urged 
before  the  trial. 

(n)     Uomp  V.  Stale, 'S  (i.  Greene,  276  ;    \VinfieU\,  State,  ib.,  335. 
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Itwasheldin  Wau-Jcon-chaw-ncehl^aio  y.  TJniiid States^ 
Morris,  332,  that  irregularity  in  finding  an  indictment,  can- 
not be  objected  to,  after^verdict,  when  the  party  goes  to  trial 
without  objection. 

Judgment  affirmed. 

E,   W.  Eastman^  for  plaintiff  in  error. 

D.  C.  Cloudy  Atoi-ney  General^  for  the  state. 


Bkainard  v.  ITolsaple. 

Where  a  petition  prays  for  the  rcfsoission  of  a  contract,  but  the  gravamen  of  tho 

petition  i«  the  failure  of  the  dif<Midant  to  pay  for  land,  jis  Kti])iilatcd  in  the 

contract ;  and  wlioro  the  yxtition  avers  noitluT  fraud  in  tho  contract,  nof 

the  insolvency  of  the  purchaser,  so  aa  to  give  the  court  jurisdiction  ia 

chancery,  it  should  be  dismij^su'd  for  want  of  equity. 
Where  a  i;(.tition  allows  a  cn-f  in  wliicli  a  j>t'rf».ct  rciuc'ly  wo'l.ti  bo  afforded 

by  a  court  of  law,  it  cannot  claitn  lliat  relit  f  which  can  only  be  awarded 

by  a  court  of  equity. 
The  cases  in  which  equity  relieves  by  st:tting  rusidt-  detds,  contracts,  <tc.,  are 

founded  uj-on  actual  fraud   iu  the  dt  fendant,  or  upon  eons-truelive  fraud 

against  public  policy. 
A  petition  in  equity  must  sIkjw  a  rip^lit  to  relief  beyond  tlieniere  breach  of  a 

contract,  which  wouhi  confer  a  right  of  aclicju  at  law. 
AIthouj;li  the  rescission  of  a  contract  istlje  conAcrseof  a  sjiocific  performance, 

still  such  re.scis!>ion  requires  a  stronger  cause,  ordinarily,  than  to  resist  a 

specific  performance, 

Ajppeal  from  Jackson  iJistrict  Cowt. 
Opinion  hy  G  ekkke,  J.     In  this  caee,  Lorenzo  D.  Brain- 
ard filed  his  petition  praying  the  rescission  of  a  contract 
for  the  sale  of  land  which  he,  as  vendor,  had  made  to  the 
defendant,  John  A.  Ilolsaple.    Tlie  most  prominent  fea- 
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tures  of  the  bill  consist  in  minute  averments  as  to  the 
manner  in  which  the  defendant  had  failed,  on  his  part,  to 
comply  with  the  terms  and  conditions  of  the  contract, 
showing  as  alleged,  that  defendant  had  &iled  to  do  those 
things  which  he  had  promised  to  do  in  payment  of  the 
lands. 

To  this  petition  defendant  demurred,  and  the  demurrer 
was  sustained.  Several  causes  of  demurrer  are  assigned, 
but  they  mostly  resolve  themselves  into  one,  to  wit:  The 
plaintiff  had  under  his  contract,  a  plain  and  adequate 
remedy  at  law. 

The  gravamen  of  the  petition  is  the  failure  of  the 
defendant  to  pay  for  the  land  as  stipulated  in  the  contract 
It  seeks  to  recover  damages  for  a  breach  of  contract  It 
shows  a  complete  case  at  law,  but  furnishes  no  foundatiou 
for  equity  jurisdiction.  It  shows  no  equity  under  specific 
allegations  of  fraud.  It  avers  nothing  like  insolvency  or 
inability  to  pay  on  the  part  of  the  vendee.  It  shows 
merely  a  sale  of  land  to  be  paid  for  partly  in  work  and 
partly  in  cash ;  that  only  a  portion  of  the  work  had  been 
done,  and  that  so  imperfectly  as  to  be  of  no  value ;  that 
one  cash  payment  had  fallen  due,  and  had  not  been  paid ; 
and  that  plaintiff  had  suffered  damages  to  the  amount  of 
seven  hundred  and  twenty-five  dollars,  and  claims  to 
recover  accordingly. 

The  petition  furnishes  no  foundation  for  eqtuty  jurisdic- 
tion, and  still  in  claiming  a  rescisrion  of  the  contract,  it 
prays  the  equity  side  of  the  court  for  relief.  Where  a 
petition  shows  a  case  in  which  a  perfect  remedy  was  to  be 
afforded  at  law,  it  cannot  claim  that  relief  which  can  only 
be  awarded  by  a  court  of  equity. 

In  an  appropriate  case,  when  a  court  of  chancery 
acquires  jurisdiction,  a  contract  may  be  cancelled;  but* 
such  jurisdiction  cannot  be  acquired  in  a  case  like  the 
present,  where  no  fraud  is  charged,  and  in  which  the  peti- 
tion alleges  a  state  of  facts,  and  a  claim  for  damages^ 
which  can  be  fully  relieved  at  law. 
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The  cases  in  which  equity  relieves,  by  setting  aside  or 
rescinding  deeds,  obligations  or  contracts,  are  founded 
upon  actual  fraud  in  the  defendant,  in  obtaining  the  obliga- 
tion or  contract,  or  upon  constructive  fraud  against  public 
policy.  Unless  a  petition  presents  such  a  case — unless  it 
fiiows  prirna  facie^  thsit  the  defendant  is  not  entitled  to 
the  instrument  against  which  relief  is  sought,  it  clearly 
follows  that  the  petition  cannot  be  entertained  by  a  court 
of  equity.  The  petition  must  show  a  right  to  relief 
beyond  the  mere  breach  of  a  contract  which  would  confer 
a  right  of  action  at  law. 

Although  the  cancellation  of  a  contract  is  the  converse 
of  a  specific  performance^  still  it  is  generally  agreed  that 
to  justify  the  cancellation  requires  a  stronger  case  than  to 
resist  a  specific  performance.  Now,  it  cannot  be  preten- 
ded that  the  petitioner  could  resist  a  specific  performance 
of  the  contract  set  out  in  the  petition  in  this  case,  on  pay- 
ment of  the  price  of  the  land  stipulated  in  the  agreement 

The  petition  in  this  case,  is  dismissed  without  prejudice. 

Decree  affirmed. 

Smithy  MoEinUy  and  Poor^  for  appellant. 

D.  F,  Spurr^  for  appellee. 
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BUMFOKD    V.  PUKCKLL. 

B.,  as  prir.cipul,  and  P.,  riii  security,  si<,nicd  a  note  to  D.,  for  town  lot« 
purcbasod  by  13.  liclore  ihv  notes  matiwid,  B.  proj->o?od  tliat  he 
would  rolin(]ni.*ih  tho  IoIh  to  P.,  if  P.  would  pay  the  note,  and  save  B- 
Iiarnikss.  B.  soon  after  left  the  state.  After  judgment  was  obtained 
against  P.  on  tlie  note,  he  paid  tlie  same ;  and  hu]»si  qnently,  in  a  suit  against 
B.  for  the  amount,  B.  proposed  to  prove  by  parole,  tJie  a;,r^'ement  under 
which  P,  was  to  pay  the  note,  ativl  B.  relinquish  to  liim  the  lots:  held, 
that  parole  proot  wa«  not  admihsible,  and  tliat  such  an  agreement,  unless 
in  writing,  is  within  the  statute  of  fraud,  and  void. 

A  parole  pron)ise  to  j'ay  tlie  debt  of  anotlier,  williout  consideration,  i8  vol  i 
by  the  statute  of  frauds,  even  if  tliat  j>ron)ise  was  n.ade  by  a  party  who 
signed  tlie  note  as  security  orindorser. 

All  contracts  for  the  sale  of  land,  or  for  any  interest  in  or  concoming  theiu, 
should  be  in  writing  ;  hence  an  agreduenl  by  B.  to  ivlinqnisli  a  purchase 
of  lots  to  P.,  ujion  condition  thr.l  P.  woiJd  p.iy  B.'s  note  to  D.,  wliich  wa« 
signed  by  P,,  as  security,  sljcuild  be  in  writing. 

Aj^j-fol  from  Mubcat'tnt  Di shirt  Court. 

Opifi'ion  hj  Gl^l^E^^K,  J.  Tliis  actiuii  was  commenced  by 
Jesse  Purcell,  to  recover  from  Samuel  Ihimford  the  amount 
of  a  jiulgmeiit  paid  by  him  for  Bumford,  and  which  bad 
been  rendered  against  Purcell,  on  a  note  which  he  had 
signed  as  security  fur  Bumford.  Del'endant,  in  his  answer, 
denied  the  indebtedne.-s,  and  alleged  that  plaintiff  agreed 
to  pay  the  note,  and  take  certain  town  lots  in  payment. 
Plaintill's  replication  re-asserts  the  indebtedness,  as  averred 
in  the  petition,  and  denies  the  allegations  in  the  answer  as- 
to  his  agreement  to  pay  the  note  and  take  town  lots  in 
return.  Trial  by  jury.  Verdict  [and  judgment  for  plain- 
tiff. 

On  the  trial  below,  it  appeared  that  the  note  signed  by 
Samuel  Bumford  and  Jesse  Purcell,  was  given  in  payment 
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of  certain  lots  bought  by  Biiraford,  in  Maysville,  Indiana  ; 
that  before  the  note  became  duie,  Burnford  left  the  state,  so 
that  Purcell  had  tlie  note  to  pay ;  that  before  Burnford  left 
the  State,  and  before  the  note  became  due,  Burnford  pro- 
posed an  arrangement  with  Purcell,  who  was  the  surety  on 
the  note,  that  he  should  j)ay  the  same,  and  take  Bumford's 
place ;  and  agreed  to  relinquish  his  right  to  said  lots  to 
Purcell;  and  that  they  started  to  a  magistrate's  office  to  per- 
fect the  arrangement.  The  court  ruled  that  the  promise  of 
Purcell  to  hold  and  save  Burnford  from  liability  on  the  note, 
should  have  been  in  writing  in  order  to  be  binding,  and  that 
Bumford's  relinquishment  of  title  in  said  lots  to  Purcelb 
should  have  been  in  writing ;  and  that  parole  testimony 
could  not  be  received  to  establish  said  arrangementt^.  This 
ruling  of  the  court  is  assigned  for  error,  and  involves  two 
propositions  :  1.  That  PurcelFs  undertaldng  to  j^ay  the 
note  for  Bumford  must  be  in  writing.  2.  Bumford's  agree- 
ment to  relinquish  the  lots  to  Purcell  should  also  be  in  wri- 
ting. 

1.  The  first  proposition  come  s  within  that  provision  of  the 
statute  of  frauds  which  excludes  evidence  of  a  contract, 
^wherein  one  person  ])romiscs  to  answer  for  the  dt-bt,  default 
or  miscarriage  of  another,  uiiless  such  contract  is  in  writing; 
Code,  §  §  2409  and  2410.  This  is  a  uniform  requirement 
in  every  statute  of  frauds.  In  some  of  the  states  it  has 
been  held  that  such  contract  must  not  only  l-e  in  writing, 
but  the  consideration  must  bo  good  ;  Wf/ma7i  v,  Gr(/y^  7 
liar,  and  J.,  409  ;  Ji/J!oU  v.  Gu>^r,  ib.,  457;  Ji/fhrv.  War- 
Aeld,  ib.,  001  ;  Ilundy  v.  7?r^v.v,  3  Green,  4GG  ;  Cohjin  v. 
Henley.  G  Leigh.,  85.  In  Cadon  v.  J/o.va,  1  Baily,  14,  it 
is  declared  that  a  promise  to  pay  the  debt  of  another, 
without  consideration,  is  void  by  the  statute  of  frauds,  unless 
it  be  in  writing  ;  Anderson  v.  Davis ^  9  Verm.,  13G  ;  Clark 
V.  Rxmel^  3  Dall.,  415  ;  Ilojiporh  v.  ^y^Uon^  1  South.,  149; 
DUU  V.  Parke^  ib.,  219  ;  Toitngs  v.  Soiigh^  3  Green,  27; 
*32 
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Bayce  v.  Owens^  2  McCord,  208 ;    Stephens  v.  TF5»wi,  S 
Brevard,  17  ;  Branson  v.  Strand^  2  McMullan,  373. 

In  Hodgkins  v.  Bond^  1  New  Hamp.,  284.  A  and  B, 
gave  a  note  to  C,  and  afterwards,  in  order  to  procure  a 
further  day  of  payment,  agreed  to  procure  the  guaranty 
of  D ;  D.  accordingly  signed  the  note  in  blank,  and  said  he 
was  liable  for  its  payment ;  held,  that  the  undertaking  of  D. 
was  to  pay  the  debt  of  another,  and  that  his  mere  signa- 
tures was  not  a  memorandum  in  writing,  signed  by  the 
party  within  the  meaning  of  the  statute  of  frauds. 

In  the  case  at  bar,  it  is  true  that  Purcell  was  legally 
liable  as  surety  to  pay  the  note  to  the  holder,  but 
that  liability  did  not  exist  as  between  Purcell  and  Bum- 
ford.  No  consideration  or  argument  in  writing  had  passed 
between  them.  Bumford.  agreed  to  relinquish  iis  right  to 
the  lots,  but  did  not  do  so.  A  promise  to  release,  is  not  a 
relinquishment.  A  promise  to  pay,  is  not  a  payment 
Even  an  agreement  in  writing  to  answer  for  the  debt  of 
another,  has  been  held  to  be  void,  if  no  consideration 
move  between  the  plaintiff  and  defendant,  either  of  for- 
bearance or  otherwise ;  Mliot  v.  CHese^  7  Har.  and  J.,  468 ; 
Leonard  v.  Vrendenhugh^  8  Johns.,  29 ;  Bailey  v.  Frs&' 
man,  4  John.,  280 ;  Tainney  v.  Prince^  4  Pick.,  386. 

The  bill  of  exceptions  shows  that  the  parties  agreed  to 
make  an  agreement,  but  the  agreement  was  not  closed. 
Consequently  the  relation  between  the  paities  was  not 
changed. 

If  the  promise  in  this  case  had  been  complete  and  abso- 
lute, and  founded  upon  an  actual  legal  transfer  of  the 
lots  to  Purcell  in  writing,  that  transfer  coupled  with  Pur- 
cell's  liability  to  pay  the  note  as  security  or  indorser, 
would  remove  the  case  from  the  statute.  In  Sjpann  v. 
BaltzeU^  1  Branch.,  281,  it  is  decided  that  an  absolute 
promise  by  an  indorser  of  a  note,  founded  on  a  new  and 
valuable  consideration,  to  pay  the  amount  of  such  note  to 
the  holder,  is  not  within  the  statute  of  frauds.  In  the 
absence    of  such  new  and  valuable    consideration,  or 
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if  the  promise  is  not  absolute,  only  conditional,  depen- 
dent upon  a  condition  to  be  performed,  it  foUowfl 
that  shuch  promise  would  be  within  the  statute  and 
void;  and  although  the  indorser  might  be  required 
to  pay  the  note  as  indorser  or  surety,  he  could  hold 
the  maker  or  payor  for  the  amount.  As  the  bill  of 
exceptions  shows  fliat  the  defendant  in  this  case,  did  not 
propose  to  prove  an  absolute  promise  to  pay  the  note 
founded  upon  a  new  and  valuable  consideration,  the  court 
very  properly  refused  to  admit  parole  proof  of  such 
promise. 

2.  That  Bumford's  agreement  to  relinquish  the  lots  to 
Purcell,  should  have  been  in  writing,  cannot  be  questioned. 
All  contracts  for  the  sale  of  lands,  or  for  the  sale  of  any 
interest  in  or  concerning  them,  should  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith.  This  prin- 
ciple is  recognised  in  every  state  of  the  Union,  and  is  * 
embodied  into  every  statute  of  frauds.  It  has  been  so 
long  and  so  generally  recognized  in  all  countries  where 
the  common  law  is  in  favor,  that  it  may  now  be  considered 
an  established  principle  of  law,  in  the  absence  of  the 
Statute  of  frauds.  Ohitty  on  Con.,  241,  n.  1 ;  ib.,  243, 
notes,  1  and  2  ;  2  Stark  Ev.,  347,  n.  1. 

We  find  in  Hashrouck  v.  Ta^en^  15  John.  200,  a  case 
involving  principles  of  law  which  are  particularly  appro- 
priate to  this  case.  In  that  case,  it  was  held  that  when  the 
subject  matter  of  an  agreement  was  the  sale  of  land,  a  parole 
promise,  made  by  the  vendor,  that  he  would  take  no  advan- 
tage of  a  delay  of  performance  beyond  the  time  fixed,  was 
not  deemed  a  waver  of  the  party's  right  to  recover  a  stipu- 
lated sum,  as  liquidated  damages  for  not  performing  on  the 
day ;  such  promise  being  void  by  the  statute  of  fraud,  and 
therefore  incapable  of  aflfecting  the  previous  contract. 

Upon  the  same  principle  in  this  case,  the  subject  matter 
of  the  agreement  being  the  sale  or  transfer  of  lots,  a  parole 
promise  made  by  the  security  to  pay  the  note  in  considera- 
tion of  a  transfer  of  the  land,  and  as  no  such  transfer  was 
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made,  the  entire  transaction  for  a  double  reason  should  be 
considered  within  the  statute  of  fraud  ;  and  the  security 
should  not  be  deemed  as  havins:  waved  his  riirhtto  recover 
from  Bumford,  the  amount  he  had  paid  for  him.  We  say 
for  a  double  reason,  because  this  contract  as  stated  in  the 
bill  of  exceptions,  embraces  two  distinct  stipulations,  neither 
of  which  can  be  supported  by  evidence  under  the  Code, 
unless  it  be  in  writing  and  signed  by  the  party  charged,  or 
by  his  lawful]}'-  authorized  agent.  1.  The  stipulation 
wherein  one  person  promises  to  answer  for  the  debt  of  an- 
other. 2.  The  stipulation  for  a  transfer  of  an  interest  in 
land,  Code  §  §  2i09,  2410.  Similar  provisions  have  been 
either  expressly  adopted  or  recognized  as  common  law 
throughout  the  United  States. 

The  policy  of  the  law  in  requiring  such  contracts  to  be 
reduced  to  writing  and  subscribed  by  the  party  to  be 
iiffected,  is  founded  on  wisdom  and  justice.  Owing  to  the 
fallibility  of  memory,  and  the  uncertainty  of  parole  proof, 
the  common  law  had  very  wisely  forbidden  a  resort  to  that 
kind  of  proof,  to  vary,  contradict  or  explain,  a  written  con- 
tract. Nor  should  that  tallible  and  uncertain  kind  of  i)roof 
be  ])ermitted  to  supersede  the  necessity  for  written  cbntracts, 
in  those  more  Folc;mn  and  wui^lity  tn;n?actions  between 
men,  wherein  fraud  was  most  IjIclIv  to  enter.  From  remot&t 
antiquity,  laws  have  required  more  form  and  solemnity  in 
real  estate  transactions,  than  in  those  affecting  mere  chattel 
interests.  The  greater  stability,  dignity  and  value  of 
freehold,  rendered  it  all  important,  that  titles  thereto  should 
become  matter  of  record,  and  be  removed  as  far  as  possible 
beyond  fraudulent  efforts. 

The  other  transactions  protected  under  the  statute  of 
fraud,  by  requiring  greater  formality  and  care  are  materi- 
ally diiferent  from  the  ordinary  transaction  in  business  hfe, 
wherein  the  utmost  facility  is  necessary  to  promote  the 
in  terests  of  trade  and  commerce.  The  experience  of  several 
generations,  has  demonstrated  the  great  utility  and  wisdom 
of  the  statute  of  frauds,  and  therefore  courts  should  require 
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at  least  a  substantial  observance  of  those  salutary  provisions. 
For  that  reason  the  decision  in  this  case,  should  not  be 
disturbed. 

Judgment  affirmed. 

Cloud  and  O^Connor,  for  appellant. 

W.  G.  Woodward^  for  appellee. 


BuFORD  &  Co.  V.  Funk. 

Under  tie  Code,  t\ro  or  more  oaiia.'^s  of  action  iiiny  be  united  in  the  same 
petition.  Hence  an  action  on  a  contract  jHufornied  mav  be  unite<l  with  an 
action  on  account,  and  both  be  included  in  one  account.  This  will  not 
preclude  either  party  from  uning  the  conlruct  as  evidence  of  the  items 
therein  dcfii^ated. 

Where  a  special  contract  had  been  fully  pTformed  by  plaintiffs,  and  nothing 
remained  but  defendant's  liability  to  pay  the  money,  a  general  petition  on 
account  may  include  such  amount  due  on  the  special  contract. 

A  special  contract  to  furnish  an  en^^'ine  may  be  considered  abandoned  by 

•  defendant,  where  the  plaintiffs  pro[)o»^ed  and  were  ready  to  set  np  the 
ene:ine  at  the  time  stipulated,  ajul  again  three  months  after,  but  both  times 
defendant  declined  hiivintj  it  done  ;  also  where  the  plan  of  the  engine  sub- 
sequently ordered  and  set  up,  was  materially  changed,  by  direction  of 
defendant ;  and  also  where  defendant  acknowledged  the  c  rrectness  of  an 
account,  subsequently  presented,  and  which  included  the  price  of  ifcc 
engine. 

Appeal  frum  Muscatine  District  Court, 
Opinion  hy  Gkkknk,  J.  Furgus  I>uford  &  Co.,  com- 
menced tills  suit  against  Henry  Funk,  on  an  account  for 
an  engine  and  sundry  items  from  their  machine  shop. 
Defendant's  answer  sets  forth  a  special  contract  arid 
claimed  damages,  on  the  ground  that  the  engine  had  not 
been   furnished  according  to  contract.    Tlie  replication 
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admits  the  contract,  and  claims  that  plaintiffs  performed 
the  work  therein  specified  with  such  yariations  as  were 
subseqaentlj  agreed  to  between  the  parties.    It  also  denies 
all  new  allegations  set  forth  in  the  answer.    We  learn  from 
the  bill  of  exceptions,  that  on  the  trial,  before  any  testi- 
mony was  offered  by  the  plaintiffs,  the  defendant  raised  an 
objection  that  the  action  wonld  not  lie  in  the  manner  and 
form,  as  the  same  was  brought  for  the  reason  that  the  plead- 
ings show  there  was  a  special  contract  which  should  have 
been    tlie   gravamen  of   the   action;    whereupon  plain- 
tiflfe'  counsel  admitted  to  the  court  that  there  was  such  a 
bargain  made  in  writing,  as  set  forth  in  defendant's  answer, 
which  was  signed  by  the  plain tife  but  not  signed  by  defend- 
ant, and  was  not  in  plaintiffs'  possession ;  that  plaintiffi 
then  offered  to  prove  by  witnesses  then  present,  that  the 
defendant   purchased  and    used  the  articles  mentioned 
in  the  three  bills  of  particulars  appended  to  the  original 
petition ;  that  the  dates  and  prices  thereto  afS.xed  were  the 
true  dates  and  the  true  value ;  ^at  on  the  date  stipulated 
for  furnishing  said  engine,  the  plaintiffs  were  ready  and 
willing  to  set  up  and  start  the  same,  agreeable  to  contract, 
but  the  defendant  was  not  ready  to  have  it  done ;  that  at  a 
period  some  three  months  later,  the  plaintiffs  again  offered 
to  set  up  and  start  the  engine,  but  said  defendant  was  not 
even  then  ready  to  have  it  done ;  that  November  19th, 
1842,  and  after  nearly  all  the  items  had  been  furnished, 
plaintiffs  submitted  an  accoont  of  the  same  to  the  defend- 
ant, and  that  no  objection  was  made  to  the  account;  that 
before  suit  was  brought,  defendant  told  witnesses  that  the 
engine  and  the  other  articles  furnished  by  the  plaintife 
were  good  and  performed  well ;  that  defendant  had  used 
the  same    from    the   time  of   delivery;  that  defendant 
acknowledged  to  a  witness  who  was  authorized  to  present 
the  account  for  payment,  a  short  time  before  suit  was 
brought,  that  it  was  all  right,  except  a  very  small  item  of 
set  off  claimed  by  defendant  for  setting  up  the  engine,  and 
that  defendant  only  craved  a  little  more  time  on  the 
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account ;  that  the  said  defendant  had  firom  time  to  time 
during  the  progress  and  delivery  of  the  various  items  in 
the  account  mentioned,  made  general  payments  thereon 
to  the  amount  of  three  hundred  and  fifty  dollars ;  that 
defendant  set  up  no  pretence  that  the  articles  were  fur- 
nished in  accordance  with  the  written  contract,  set  forth 
in  defendant's  answer ;  that  partly  by  reason  of  great  alter- 
ations in  defendant's  plans,  and  for  other  unavoidable  rea- 
sons, none  of  the  articles  chargedin  the  account  were  fur- 
nished within  the  time  limited  by  the  written  contract, 
and  very  few  of  them  were  of  the  kind  therein  mentioned. 

The  court  refused  to  receive  testimony  of  the  foregoing 
facts,  and  decided  that  this  was  not  the  right  form  of  * 
action ;  that  the  action  should  have  been  founded  on  the 
agreement  set  forth  in  defendant's  answer ;  and  that  said 
answer  was  a  bar  to  this  action.  Therefore,  the  court  gave 
judgment  against  the  plaintiffs,  to  which  they  excepted  and 
took  an  appeal. 

TJiider  the  Code,  all  teAnical  forms  of  action  and  of 
pleadings  are  abolished  ;  §  1733.  Several  causes  of  action 
may  be  united  in  the  same  petition,  provided  they  affect 
all  the  parties  thereto  in  the  same  capacities,  and  if  suit  on 
all  might  be  brought  in  the  same  county ;  §  1751. 

The  petition  in  this  case  was  founded  upon  an  account, 
•and  a  copy  of  the  account  is  annexed  to  the  petition,  as 
required  by  §  1750.  This  account  includes  an  item  of 
$600  for  an  engine,  which  was  the  subject  of  a  written 
agreement.  It  also  includes  a  long  list  of  other  items  not 
included  in  the  agreement,  amounting  to  over  $300.  The 
price  of  the  engine,  and  the  price  per  pound  for  castings 
are  the  same  in  the  account  and  in  the  agreement.  The 
agreement  then  supports  the  account.  So  far  as  they  are 
concerned,  independent  of  other  evidence,  there  is  no  con- 
flict or  variance  between  them.  But  the  account  claims 
the  price  of  many  items  not  referred  to  in  the  written 
instrument,  and  which  appear  to  have  been  furnished  inde- 
pendent of  that  instrument.    If,  then,  plaintiffs  had  a 
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can>c  of  action  growinr^  out  of  the  written  contract,  and 
also  a  caii-e  of  action  for  machinery  and  work  furnished 
out>iJo  of  that  contract  it  follows  tliat  they  had  two  causes 
of  action,  and  under  §  1751  of  the  Code,  both  causes  (rf 
action  mii^ht  be  united  in  the  same  petition,  and  both  be 
included  in  the  same  account  on  which  the  petition  is 
founded.  This  would  not  j)reclude  either  party  from 
using  the  contract  as  evidence  of  the  stipulated  price,  &c., 
of  the  item  or  items  designated  by  such  contract. 

The  engine  was  charged  in  the  account  as  having  been 
furnished  by  the  plaintiffs  to  the  defendant.  This  assume 
that  their  part  of  any  contract  in  reference  to  said  engine 
had  been  performed,  and  they  accordingly  sne  for  lie 
price  of  the  engine.  Tliey  do  not,  it  is  true,  sue  on  a  special 
contract,  or  on  special  counts.  They  sue  under  the  Code, 
by  a  general  petition  on  account,  as  they  might  have  sued 
at  common  law^,  on  common  counts. 

It  was  decided  in  Gfh<ton  v.  Pov^Jl^  5  Smedes  and  Marsh., 
712,  wliere  the  declaration  contained  a  count  upon  aspecial 
contract,  and  also  the  common  counts,  and  where  the  plain- 
tiff failed  to  show  a  light  •'to  recover  on  a  special 
count,  tluit  he  might  recover  on  the  common  count, 
where  the  case  showed  that  if  there  had  been  no  special 
contract,  he  might  have  recovered  under  the  common 
counts.  When  we  consider  that  this  principle  of  plead- 
ing was  decided  at  common  law,  the  propriety  of  author- 
izing a  recovery  on  a  petition,  under  the  Code,  founded 
upon  an  account  in  harmony  with  the  special  contract, 
cannot  be  questioned. 

In  Massachusetts,  it  is  held  that  when  a  special  contract 
has  been  performed,  so  that  an  obligation  to  pay  money  is 
all  that  remains,  a  declaration  on  the  common  counts  is 
sufficient ;  Fulton  v.  Bi^Jrhson,  10  Mass.,  287.  As  tie 
contract  in  the  present  case  had  been  performed,  so  far  as 
the  plaintiffs  were  concerned,  and  as  nothing  but  payment 
remained,  it  follows  tliat  plaintiffs  might  recover  under  a 
general  petition. 
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Although  it  hi^  ^een  decicl^d  that  in.  case  of  a  special 

^ntcacty  the  plai^iff  caunot  recoyer  on  a  general  coout, 

4|St^  such  is  the  case  only  when  the  contract  is  open  and  in 

fiill  force;  Oraim$f'  v.  Graham^  1  Black.,  406.    If  that 

^i4octriiie  is  correct  it  could  not  be  made  ^propriate  to  this  ca^i 

for  die  obvious  reason  that  this  contract  was  not  open  and 

in  full  force.    As  shown  bj  the  bill  of  exceptions,  the  cc|n- 

tract  in  this  case  had  been  in  effect  abandoned. 

1.  Bj  having  the  plan^of  the  engine  materially  changed. 

2.  Bj  not  being  ready  and  willing  to  have  the  same  set 
up  on  two  different  occasions  when  plaintiffs  were  ready, 
.f^d.offered  to  do  so. 

8.  By  acknowledging  long  after  the  contract,  the.  cor- 
rectpess  of  the  account  on  which  the  suit  was,  founded| 
,jfj\i  which  included  the  price  of,  the  engipe  furnished  by 
;  jdainlifb. 

In  Byrd  Y.  JSetirand^  3  Eng.,  821,  A,  B  and  0, 
agreed  with  D  in  writipg,  under  seal,  that  they  would 
buUd  a  house  for  him,  and  have  it  completed  by  a  certain 
day.  They  failed  to  complete  the  work  by  the  time.  It 
.was  then  agreed  by  0  and  D,  that  0  should  go  on  and 
complete  the  work  according  to  the  specifications  in  the 
original  contract.  Held,  that  this  was  a  new  contract,  but 
that  the  original  contract  was  admiesable  in  evidence  to 
f  show  the  terms  and  stipulations  of  the  new  contract. 

So  in  Mwnroe  v.  Perkins^  9  Pick.,  298  ;  after  a  special 
contract  bad  been  made,  the  defendant  verbally  promised 
the  plaintiff  that  he  should  be  paid  for  his  labor  and  stock, 
and  should  not  suffer,  and  under  that  promise  he  proceeded 
and  completed  the  building.  Held  that  plaintiff  might 
.  maintain  an  action  upon  the  parole  agreement.  See  also^ 
Delacroix  v.  BulUey^  13  Wend.,  71 ;  Shaw  v.  Lewiaton 
Turnpike  Company ^  2  Penn.,  464  ;  Baldwin  v.  FarnB- 
worth,  1  Fairf.,  414 ;  Reed  v.  McOrefio,  5  Ham.,  880. 

We  find  a  case  from  Yermont  particularly  in  point,  in 
which  a  contract  wfis  made  to  deliver  certain  furnace 
Vol.  IV. 38 
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caatingB  to  a  certain  amount  upon  a  credit  of  a  year ;  and 
it  was  held  that  a  refusal  to  receive  a  load  of  the  castings 
put  an  end  to  the  contract,  as  to  the  obligation  to  deliver 
the  balance,  and  also  as  to  giving  the  stipulated  credit  for 
the  amount  delivered,  and  that  an  action  might  be  sot- 
tained  immediately  for  the  amount  delivered.  It  was  also 
held  that  an  action  on  book  account,  was  the  proper 
action ;  Ti/san  v.  Doe^  15  Ver.,  671. 

Apply  the  principle  of  that  case  to  this.  At  the  time 
stipulated  in  the  contract  in  this  case,  plaintiffs  offered  to 
deliver  the  engine  and  put  it  up,  but  defendant  was  not 
ready  and  retused  to  have  it  done.  Again,  in  three  months, 
a  like  offer  was  made  and  refused.  After  keeping  the 
engine  on  hand  three  months  for  defendant,  and  he  still 
refusing  to  take  it,  the  plaintiffs  had  a  right  to  regard  the 
contract  as  rescinded,  and  were  no  longer  under  obh'ga- 
tions  to  furnish  the  engine  under  that  contract  It  would 
be  unreasonable  to  say  that  plaintiffs  were  required  to 
keep  the  machinery  on  hand,  without  payment  or  interest  for 
a  longer  period  than  three  'months.  This  act  of  itself 
then  amounted  to  a  rescission  of  the  contract  so  far  as  any 
obligation  on  the  part  of  plaintiffs  were  concerned. 

A  Eolation  of  a  contract  by  one  of  the  parties  to  a 
written  agreement,  is  sufficient  to  authorize  the  other  party 
to  abandon  it,  and  sue  for  the  injury  sustained ;  MixrUn  t. 
Chapman^  6  Port.,  344. 

After  thus  rescinding  the  written  contract,  the  defendant 
obtained  of  plaintiffs  as  appears  by  the  bill  of  exception^ 
a  different  engine  from  that  described  in  the  original  con- 
tract, and  expressed  himself  as  well  satisfied  with  iti 
operation.  This  act  also  shows  an  abandonment  of  the 
written  contract,  and  created  a  liability  under  a  new  parole 
contract.  But  it  seems  that  this  engine  was  furnished  at 
the  same  price  as  that  named  in  the  written  contract 

The  third  act  of  rescission  of  the  original  written  ocm- 
tract,  was  at  a  still  later  period  when  defendant  expressed 
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himself  satisfied  with  the  plaintiffs'  account,  which  inclu- 
ded the  item  of  the  engine. 

Under  the  foregoing  views,  it  clearly  follows  that  th« 
court  below  erred: 

1.  Jn  deciding  the  testimony  to  be  inadmissible. 

2.  In  deciding  that  this  was  not   the  right  form  of 
action. 

3.  In  deciding  that  the  action  should  have  been  founded 
on  the  original  written  agreement 

4.  In  deciding  that  defendant's  answer  was  a  bar  to 
plaintiffs'  action. 

5.  In  rendering  judgment  against  the  plaintiffs. 

Judgment  rertrted. 

Stephen   Whicherj  for  appellants. 
J.  Scott  Riehman^  tor  appellee. 
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TIm  woidi, "  with  malice  aforethonghV'  we  neeeanrj  in  deftning  mnitei 
either  in  Uie  fint  or  eeeond  degree,  and  in  order  to  eharge  mnraer  in  tfaB 
int  degree,  Uie  indictment  should  alio  allege  the  killing  to  DftTe  teaa 
•'  wOl^nl,  deliberate  and  prtaieditated/'  or  that  it  wae  done  in  perpe&ating 
■one  one  of  the  crimee  ennmeiafted  IB  f  2569  of  Ife  Gbde. 

TbB  distinetion  between  murder  in  the|fint  and  murder  in  the  aecond  degieir 
under  ^  Code^  defined. 

▲d  indictment  alleging  the  killing  U>  hare  been  "  willfltllj,  felonidQel/  aiid 
nnlawftdly  '*  dOne^.anil  aho  "iBftA  malice  i^onikM§ki"  iB  not  aaflBobntlj 
,  tocriptife  of  Uie  crime  of  murder  in  the  first  degree,  bat  it  is  sufficient  for 
the  crime  of  murder  in  the  second  degree. 

An  indictment  for  murder  in  the  fint  degree  is  not  good,  unless  it  shows  tfai 
murder  to  have  been  oominitbd  in  some  one  of  the  iiiet!k>d#i^)edfieil  bj  f 
9569  of  the  Code. 

A  good  indictment  for  murder  at  ^mmon  law,  wiU  not  iikeludemilMer  is  the 
first  degree,  under  the  Oode. 

Where  the  statute  uses  descrlptiTO  language  to  define  an  offense,  that  lan- 
guage must  be  followed  in  the  indictment,  or  words  of  the  same  meaning 
must  be  used. 

The  words  "  with  malice  aforethought "  do  not  include  nor  mean  the  saoMM 
the  words  "  deliberate  and  premeditated." 

A  prisoner  cannot  be  made  to  suffer  the  penalties  of  murder  in  the  fin^ 
degrSe  under  an  indictment  which  is  good  onlj  for  murder  in  the  second 
degree,  nor  can  the  jury  go  bejond  the  indictment  by  finding  the  defend- 
ant guiltj  in  a  higher  degree  than  he  stands  charged. 

The  court  charged  the  Jury  that  if  adesign  tokill  wasformed,  "at  the  time  the 
blow  was  struck  with  the  knife,  it  is  a  willful,  deliberate,  premeditated 
killing,'  and  therefore  murder  in  the  first  degree  ; "  held,  that  this  is  erro- 
neous ;  that  in  order  to  constitute  murder  in  the  first  degree,  the  desSga 
should  be  formed  before  the  blow  was  struck. 

Where  insanity  is  set  up  as  a  defense  to  murder,  it  should  clearly  appear  that 
-the  defendant  was  laboring  under  such  a  mental  delusion  as  irresistibly  and 
unoontrolably  forced  him  to  commit  the  crime. 
.  Insanity  cannot  be  set  up  as  a  defense  to  an  indictment,  unless  it  appeanthat 
the  defendant's  mind,  at  the  t^me  of  the  offense,  was  so  deranged  that  fas 
did  not  know  the  nature  of  the  crime,  or  that  he  wasso  really  deluded  that 
he  did  not  know  he  wss  doing  wrong. 

Error  to  Warren  District  Cowrt 
Opinion  by  Gbkbnb,  J.    Pleasant  Fout8|  the  plaintiff  in 
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error,  was  indicted  in  Pelb  connty,  for  the  oiorder  of  hit 
iKifo,  Bntb  Fonta,  Angnet  9,  1851.  The  venue  waa  firrt 
changed  to  Jaeper,  and  thence  to  Warren  district  conrt». 
where  the  prisoner  was  tried  and  convicted  of  murder  iii 
the  first  degree.  He  was  sentenced  to  be  executed  Decem- 
ber 15,  1854,  but  before  that  day  the  writ  of  error  which 
brought  the  case  to  this  ciourt  was  granted.  Several  errors 
9m  assigned,  all  of  which  may  be  considered  under  three 
h«iads. 

It  is  contended  in  behalf  of  the  prisoner,  that  the  indigt- 
mant  charges  the  crime  of  murder  in  the  second  degree 
only,  and  cannot  justify  a  verdict  and  sentence  in  the  first 
degrea.  The  indictment  contains  four  counts.  The  firpt 
alleges  that  Pleasant  Fonts,  <fcc.,  &c.,  '^  did  willfally,  felon- 
eously,  unlawfully  and  with  malice  aforethought,  with 
force  and  arms,  and  with  a  certain  knife,  made  of  iron  and 
steel,  in  his  right  hand  then  and  there  held,  which  knife 
has  been  destroyed  or  withheld  by  the  said  Fonts  and  can- 
not be  found,  make  an  assault  upon  one  Buth  Fonts,  then 
and  there  being  in  the  peace  of  the  state,  and  then  and 
there  willfolly,  feloneously,  unlawfully  and  with  malice 
a£>rethonght  with  the  knife  in  his  right  hand,  then  and 
there  held,  did  strike,  and  thrnst,  cut  and  stab  her, 
the  said  Buth  Fonts,  upon  the  neck  and  throat*;  and 
the  said  Pleasant  Fonts,  with  the  knife  aforesaid,  by  the 
eiiriking,  thrusting,  cutting  and  stabbing  aforesaid  upon  the 
neck  and  throat  of  her,  the  said  Buth  Fonts,  did  then  and 
there  give  unto  her,  the  said  Buth  Fonts,  several,  to-wit: 
two  mortal  wounds,  one  of  the  length  of  three  inches,  and 
of  the  depth  of  two  inches  upon  the  neck  and  throat  of  her 
the  said  Buth  Fonts,  of  which  mortal  wounds,  she,  the  said 
Both  Fonts,  then  and  there  in  the  county  of  Polk  afore- 
spid,  and  in  the  township  of  Jefferson  in  said  county  of 
Polk,  on  the  ninth  day  of  August,  in  the  year  of  our  Lord 
G9fi  thousand  eight  hundred  and  fifty-four,  did  immediately 
difi.  And  sp  th^  grand  jurors  aforesaid,  upon  their  oath 
i^presi^d,  do  say  that  ^o  sai^  Pheasant  Fputs,  did  her,  thfi 
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•aid  Rath  Fouts,  at  the  time  and  place  aforesaid,  and  intha 
manner  and  bj  the  means  aforesaid,  wiUfnllj,  felone- 
onsly  and  unlawftdlj,^  and  with  his  malice  aforethought 
kill  and  murder  against  the  peace  and  dignity  of  the  stats 
of  Iowa,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided.'' 

The  second  count  is  the  same  as  the  first,  with  a  slight 
difference  in  reference  to  the  wounds.  It  speaks  of  bat 
one  mortal  wound,  and  describes  that  as  ^eing  on  the  ri^t 
tide  of  the  neck. 

The  third  and  foarth  counts  are  also  very  similar  to  the 
first,  only  in  reference  to  the  woonds.  The  one  describing 
only  one  mortal  wonnd,  as  inflicted  on  the  neck  and  throat 
The  other  gives  no  description  of  the  wounds,  but  charges 
that  he  struck,  stabbed  and  cat  her  on  the  neck,  throat  and 
gullet 

We  have  quoted  thus  largely  fix>m  the  indictment  and 
are  thus  explicit  in  reference  to  each  count,  so  as  to  show 
whether  it  conforms  sufficiently  to  the  requirements  of  the 
Oode  in  describing  murder  in  the  first  degree.  It  will  be 
observed  that  so  far  as  the  facts  are  charged ;  so  far  as  the  legal 
statement  and  descriptive  words  of  the  crime  are  given, 
each  count  is  an  exact  copy  of  the  first,  and  differs  vwy 
alighily  from  that,  only  in  locating  and  describing  the 
wound  from  which  death  ensued. 

The  Code  declares :  ^'  Whoever  kills  any  human  being 
with  malice  aforethought,  either  express  or  implied,  is 
guilty  of  murder  ;"  §  2568.  Each  count  in  the  indictment 
then,  although  very  redundant  in  words,  very  fuUjr  and 
amply  describes  the  prisoner  to  be  guilty  of  murder,  for  each 
charges  him  with  having  killed  a  human  being  with  malice 
aforethought  The  next  point  to  be  settled  is  whether  it 
defines  the  murder  in  the  first  or  only  in  the  second  degree. 

Section  2569  :  ^^  All  murder  which  is  perpetrated  by 
means  of  poison  or  lying  in  wait,  or  any  other  kind  of  wil- 
ful, deliberate  and  premeditated  killing,  or  which  is  com- 
mitted in  the  perpetration,  or  attempt  to  perpetrate  any 
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ftnon,  rape  op  robbery,  mayhem,  or  bnrglary,  is  mnrder  of 
the  first  degree,  and  shall  be  punished  with  death." 

Now,  the  question  arises,'  can  this  indictment  under  any 
ikir  construction  of  words,  or  analogy  of  meaning,  come 
within  any  specification  of  murder  in  the  first  degree,  at 
defined  by  this  section.  The  nearest  approximation  the 
indictment  can  make  towards  coming  within  the  meaning 
of  this  section,  may  be  found  in  the  words :  "  Or  any  other 
kind  of  wiUfuly  deliberate  andpi^emeditaUdkiUing.^^  "  Any 
other  kindj^  resembling  in  deliberate,  premeditated  willful- 
ness, the  act  of  murder  by  "  poison,"  or  "  by  lying  in  wait** 
At  a  glance,  it  must  be  seen  that  the  indictment  in  thia 
ease  describes  no  such  *^ deliberate^  premeditated  kiUingj^ 
nor  is  the  murder  alleged  to  have  been  committed  in  con- 
nection with  the  perpetration  of  any  arson,  rape,  robbery, 
mayhem  ur  bnrglary "  The  nearest  it  comes  to  any  of 
these,  is  in  alleging  the  crime  to  have  been  willfully,  felon- 
eously  and  unlawfully  done  with  malice  aforethought  But 
this  ^*  malice  aforethoucrht,"  is  an  essential  element  to  mur- 
der of  the  second  degree  as  well  as  the  first  Such  malice, 
would  however,  be  implied  under  any  charge  of  murder  as 
defined  in  §  25G9,  as  of  the  first  degree. 

In  this  connection,  it  may  be  well  to  see  how  murder  of 
the  second  degree  is  defined  by  the  Code,  §  2570.  "  Who- 
ever commits  murder  otherwise  than  is  set  ferth  in  the 
preceding  section,  is  guilty  of  murder  in  the  second  degreO| 
and  shall  be  punished  by  imprisonment  in  the  penitentiary 
for  life,  or  for  a  term  of  not  less  than  ten  years." 

Tliis  section,  and  this  only,  embraces  the  indictment  in 
the  present  case.  ^  Under  §  §  2568,  2570,  the  indictment 
may  be  appropriately  classed  as  defining  the  crime  of  mur- 
der in  the  second  degree. 

While  the  indictment  would  be  good  for  the  crime  of 

murder  in  the  first  degree,  at  common  law,  and  perhaps 

good  in  nearly  every  other  state  in  the  Union,  where  that 

•crime  is  defined  by  statute,  still,  under  the  Code  of  Iowa,  it 

cannot  be  considered  as  comprising  that  first  of  crimes,  which 


\ 

\      suprbm'x  oourt  oisYfi/, 

Foute  V.  The  State. 


exacts  a  forteitare  of  life  as  its  penalty.  Under  the  Code' 
of  Iowa,  it  may  be  trnlj  said,  that  onr  state  has  ti^en  a' 
very  long  stride  towards  the  abolition  of  capital  ptinish- 
ment  1  bat  severest  penalty  can  only  be  inflicted  in  aveiy' 
tew  well  defined  cases.  That  which  would  constitute  a 
murder  at  common  law,  is  not  sufficient  A  murder  com- 
mJtted  *'  willfully,  feloneously  and  unlawfully,"  and  aba 
committed  with  "malice  aforethought,"  is  not  sufficient  It" 
must  also  have  been  committed  under  some  one  of  the  ftW 
and  peculiar  circumstances  defined  by  §  2569,  of  the  Code. 
T^  but  few  of  the  multiform  cases  of  murder  can  the  pen- 
alty of  death  be  inflicted.  Legislative  intention  is  so  obvi- 
ously expressed  on  this  subject,  that  there  is  no  room  for 
^cavil.  It  is  clear  that  a  murder,  charged  under  the  drcnm- 
Btances,  and  motives  designated  by  the  indictment  before 
us,  is  not  a  crime  which  our  law  makers  could  have  inten- 
ded to  designate  as  a  murder  in  the  first  degree.  It  is  not 
charged  to  have  been  perpetrated  by  "  poison  "  or  "  by 
lying  in  wait,"  or  any  other  kind  of  willful,  deliheraU  and 
fremeditatfid  killing ;  nor  charged  as  being  in  any  way 
connected  with  the  crimes  of  '*  arson,  rape,  robbery,  may- 
hem or  burglary."  If  committed  with  mere  malice  alore- 
thought,  with  any  other  of  the  long  list  of  crimes,  it  is  not 
murder  of  the  first  degree.  It  is  not  punishable  with  deadC 
It  is  murder  in  the  second  degree,  and  punishable  only  b^ 
imprisonment  In  order  to  present  a  case  of  murder 
in  the  first  degree,  it  is  obvious  that  the  indictment 
should  have  charged  in  addition  to  the  ^*  malice  afor^ 
thought,"  that  the  crime  was  committed  willfully,  deliber- 
ately and  premeditatedly. 

The  Attorney  General  argues,  that  as  the  indictment 
makes  every  necesaty  averment  to  cover  the  crime  of  mur- 
der in  the  first  degree  at  common  law,  and  as  the  greater 
includes  the  less  offense,  the  indictment  covers  the  crime 
of  murder  in  the  first  degree  under  the  Code.  True,  the 
greater  includes  the  less  degree  of  crime,  but  it  is  not  trud 
that  a  common  law  indictment  for  ioiarder  in  the  first 


Fonts  V.  Hie  BtiiUi 

de^ee,  is  Bnfflcientlj  comprehensire  to  include  tlie  greater 
degree  of  crime  as  defined  hj  the  Code.  It  may  include 
all  in  the  second  degree,  but  it  cannot  include  the  first,  for 
the  obviouB  reason  that  the  Code  requires  more  to  estab* 
lish  that  crime  in  the  firM  degree  than  is  required  at  com* 
men .  law.  Under  the  CodO)  additional  facto  must  be  alleged, 
as  shown  bj  §  2569.  In  a  case  like  the  present,  the  indict- 
ment must  find  that  the  killing  was  '^  deliberate  "  and ''  pre- 
mieditated/'  as  well  as  willful  and  with  malice  aforethoughl 
Li  this  instance,  then,  the  Attorney  General  seeks  to  reverse 
the  rule,  and  include  .the  greater  in  the  less  offense.  While 
the  indictment  would  comprise  every  case  of  murder  in 
the  second  degree  under  the  Code,  it  does  not  comprise 
aiiy  case  of  murder  in  the  first  degree. 

Again,  it  is  claimed  for  the  State,  that  the  words,  ^  with 
malice  aforethought,"  embraces  in  substance  the  words, 
**  deKberate  and  premeditated."  We  have  already  shown 
that  there  must  be  this  malice  aforethought  in  murder  of  the 
second  degree.  In  the  first  degree  the  same  malice  afore- 
thought must  appear,  and  it  must  also  appear  that  the  kill- 
ing was  deliberate  and  premeditated.  It  must  appear  that 
the  hUUng  was  premeditated  as  well  as  the  malice.  Mai* 
i<^  may  be  aforethoufi^ht,  prepense  or  premeditated,  and 
still  there  may  be  no  deliberate,  premeditated  purpose  to 
murder.  The  one  may  grow  out  of  the  other,  but  still  dif- 
fer from  the  other  as  much  as  cause  differs  from  effect 
Malice  long  harbored  and  encouraged  by  perverse  mindS| 
may  lead  to  a  deliberate  and  premeditated  determination 
to  destroy  the  object  of  its  malevolence.  Again,  malice 
aforethought  may  exist  without  the  slightest  pre-determin- 
ation  to  commit  a  murder  or  an  overt  wrong,  until  aroused 
by  some  unexpected  incident,  when  the  passion  gets  the 
better  of  the  man  and  he  infiicts  the  deadly  blow,  which  a 
moment  before  or  a  moment  after  he  would  not  have  done. 
In  the  one  case  an  object  is  attained,  revenge  is  satiated, 
uiotil  again  aroused  in  the  remorseless  spirit  towards  some 
*83 
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other  nnfurtunate  victiin.  In  the  other,  the  culprit  of 
impulse,  regret,  remorse  and  shame  mark  his  brow,  and 
prove  that  he  would  give  worlds  if  he  could  restore  the 
life  he  had  taken  in  the  heat  of  passion.  Truly,  the  delib- 
erate, premeditated  murderer  is  worthy  of  death.  He 
who  rejoices  in  his  deed  of  blood,  he  who  is  so  far  fallen 
below  ordinary  humanity,  as  to  deliberate  coolly  on  mur- 
dering a  fellow  being,  is  no  longer  worthy  of  social  pro- 
tection, and  forfeits  all  claims  to  that  life  which  he  in  hit 
depravity  would  wrest  from  others.  But  he  who  murden 
without  premeditation,  and  earnestly  regrets  his  deed  of 
rashness,  has  some  claim  upon  humanity.  His  penitence 
should  receive  christian  forbearance. 

Hence,  we  say,  this  peculiar  feature  in  our  Code,  in 
defining  the  degrees  of  murder,  and  in  mitigating  accord- 
ingly the  degrees  of  penalty,  is  illustrative  of  progressive 
wisdom  and  of  true  Christian  charity. 

It  is  true  as  stated  by  the  Attorney  General,  that  the  veiy 
words  of  the  statute  need  not  be  followed,  if  words  of  the 
same  meaning  are  used.  But  the  great  discrepancy  between 
the  indictment  in  this  case  and  the  law  of  murder  in  the 
first  degree  as  defined  by  the  Code,  must  be  apparent  to 
the  most  superficial  inspection.  In  quoting  from  each,  we 
have  suJBSciently  illustrated  their  great  disparity.  Agree- 
able to  the  repeated  rulmg  of  this  court  in  reference  to 
indictments,  this  one  cannot  be  supported  by  §  2569. 
When  the  question  has  been  before  us,  we  have  uniformly 
decided  that  where  the  statute  uses  descriptive  language 
to  define  a  public  offense,  that  language  must  be  followed 
or  words  of  the  same  meaning  must  be  used.  Si<Us  v 
Moru^  1  G.  Greene,  503 ;  StaU  v  Chambers^  2  ib.,  306; 
Jfash  V  Statey  ib.,  286.  In  many  other  cases  we  have  in 
effect  decided  that  the  same  language,  or  language  sub- 
stantially the  same  must  be  used. 

We  conclude,  then,  that  the  indictment  in  this  case  if 
good  for  murder  in  the  second  but  not  in  the  first  degree; 
and  therefore  it  follows  that  the  prisoner  can  only  be  sen- 
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tenced  to  Buffer  the  penalties  of  murder  in  the  second 
degree. 

Bat,  we  are  told  that  the  Code  leares  that  question  to  the 
determination  of  the  jury.  Section  2671,  "  Upon  the  trial  of 
an  indictment  for  murder,  the  jury,  if  they  find  the  defendant 
guilty,  must  inquire,  and  by  their  Terdict  ascertain  whether 
he  be  guilty  of  murder  in  the  first  or  in  the  second  degree.** 
True,  that  question  is  left  to  the  jury  ;  still,  the  jury  cannot 
go  beyond  the  indictment  They  cannot  find  a  person 
guilty  of  an  offense  greater  than  that  with  which  he  is 
charged  by  the  grand  jury.  That  section  is  only  appropri- 
ate to  an  indictment  good  under  the  Oode  for  murder  in 
the  first  degree.  K  good  in  the  first  degree,  it  necessarily 
includes  the  second,  as  the  less  offense.  But  if  the  indict- 
ment is  only  good  to  the  extent  of  theJess  offense,  it  cannot 
include  the  greater.  The  Code  provides  that,  '^  On  an 
indictment  for  a  public  offense,  'admitting  of  different 
degrees,  the  defendant  may  be  convicted  of  such  offense  on 
any  degree  lower  than  that  charged  in  form  in  such  indict- 
ment ;"  §  2918.  But  clearly,  a  defendant  cannot  be  found 
guilty  of  a  higher  degree  of  crime  than  that  charged.  The 
greater  is  not  included  in  the  less ;  the  minor  cannot 
embrace  the  major.  Therefore,  an  indictment  for  murder 
in  the  second  degree,  cannot  justify  conviction  in  the  first 
degree. 

Objections  are  urged  to  the  instructions  given  by  the 
court.  The  court  charged  the  jury  that,  *'The  premedita- 
tion or  intent  to  murder  need  not  be  for  a  week  or  an  hourp 
nor  even  for  a  moment  If  you  believe  there  was  a  design 
and  a  determination  to  kill  distinctly  formed  in  the  mind  at 
any  moment  before,  or  at  the  time  the  blow  was  struck  with 
the  knife,  it  was  a  willful,  deliberate  and  premeditated  kill- 
ing, and,  therefore,  murder  in  the  first  degree."  This 
charge  goes  too  far.  Such  a  design  to  kill  would  show 
malice  aforethought,  for  in  that  it  is  only  necessary  that 
there  be  a  formed  design  to  kill ;  and  such  design  may  be 
conceived  at  the  moment  the  fatal  blow  is  given.    But  wo 
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have  already  ehown  that  our  Oode  requires  somfithing  mofe 
than  this  to  establish  murder  in  the  first  degree.  It  lequffe^- 
at  least  a  little  time  to  deliberate,  to  ji^r^meditate  the  killing 
It  is  not  consistent  to  say  that  a  pr&vioua  design  to  do  a 
thing  maj  be  formed  at  the  yerj  time,  the  thing  is  done. 
BtiU,  sneh  pre-det^rmination  may  be  inferred,  inmi  many 
drcnmstanoes,  without  direct  proe£  K  the  detemuafltion 
to  kill  was  only  aroused  at  the  time  the  bbw  waa  stmck ; 
if  it  was  only  the  instantaneous  result  of  an  aroused  pasiLon, 
it  was  not  a  '^  deliberate  and  premeditated"  act  A  £ital 
blow,  struck  andw  such  momentary  impoJee,  might  be  leiu^ 
der  in  the  second,  degree,  bat  not  in  the  first,  aa  already- 
indicated  in  this  opinion.  13iis  instruction,  thez^  was  ezso- 
neous ;  but  only  so  in  its  application  to  the  degree  of  the 
ofikise,  and,  therefore,  will  not  justify  a  new  triaL  Tbe 
effect  of  the  error  is  removed  by  abating  the  judgment  to 
murder  in  the  second  degree* 

In  this,  as  in  too  many  other  cases  of  murder,  insanity 
was  set  up  as  a  defense,  and  the  eourt  instructed  tbe  jury 
in  these  words :  ^'  Before  you  can  acq;uit  on  the  ground  ot 
insanity,  you  must  be  clearly  satisfied  that  at  the  time 
the  defendant  committed  the  homicide,  he  was  laboring 
nnd^  a  mental  delusion  or  monomania,  such  as  irrisistibly 
and  uncontrolably  forced  him  to  commit  the  crime."  In 
this  we  can  see  no  error.  If  a  man  has  reason  sufficient  to 
discriminate  between  right  and  wrong,  in  reference  tOithe 
act  about  to  be  committed  by  him,  and  if  tbe  will  to  do  tbe 
right  is  not  overcome  by  some  real  delusion,  clearly  appa- 
rent, in  reference  to  the  object  upon  which  the  apt  is  com- 
mitted, he  should  be  held  criminally  responsible-  In  Th» 
CammonweaUh  v.  Roger%^  7  Met,  500,  it  was  held  that  a 
party  indicted  is  not  entitled  to  an  aoqiiittai  on.  the  ground 
ot  insanity,  if,  at  the  time  of  the  alleged  offense,  he  had 
capacity  and  reason  sufficient  to  enable  him  to  distinguipli 
between  right  and  wrong,  and  understood  the  nature,  char- 
acter and  consequences  of  his  act,  and  had  mental  power 
sufficient  to  apply  that  knowledge  tp  bk  0W9.  d^Ae.    B^jt  % 
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party  is  not  responsible  tor  an  act  done  nnder  an  nnoon- 
trolable  impulse,  resulting  directly  from  mental  derange- 
ment ;  or  from  the  delusion  of  the  partj,  amounting  to  a 
real  and  firm  belief  of  the  ezistenoe  of  a  &ct,  which,  if  truOi 
might  show  his  criminal  act  to  be  justifiable. 

In  Oon^monweaUh  ▼.  Metier^  4  Barr.,  264,  it  is  decided 
that  insanitj  wQl  not  constitute  a  proper  ground  of  defense 
to  a  criminal  accusation,  unless  it  is  shown  to  exist  to  such  an 
%xttot  as  to  blind  its  subject  to  the  consequences  of  hiaacts, 
^d  deprive  him  of  all'freedom  of  agency ;  People  w.  Pine^ 
3  Barb.,  566  ;  Freeman  v.  People^  4  Denio,  9. 

From  ihe  oathoritieSy  we  conclude  that  insanity  cannot 
be  set  up  as  a  defense  to  an  indictment,  xmless  it  appears 
that  the  defendant's  mind,  at  the  time  of  committing  the 
oflfbnse,  WM  so  deranged  that  he  did  not  know  the  nature 
of  4lh6  cftne,  or  thi^  he  was  sa  really  deluded  that  he  did 
-  Aoft  know  he  was  doing  wrong.  Upon  this  point,  then,  *we 
Hiitik  the  instruction  giten  by  the  court  is  not  erroneous. 
But  upon  the  other  points  already  considered,  the  judg- 
ment of  the  court  below  will  be  set  aside,  and  a  judgment 
be  rendered  in  this  court  for  murder  in  the  second  degree, 
and  the  defendant  will  be  punished  by  imprisonment  in  the 
penitentiary  for  life. 

Judgment  reyersed. 

Imae  Parwh,  O.  Batee  and  D.  0.  Finchy  for  plaintiff 
in  error. 

D.  C.  Olaitd,  Attotney  General,  for  the  state. 
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OOUI  «.  POBTIB  €t  ai. 

Ad«raamr  ■hoald  Rpeeify  Ibe  preciae  groimd  of  objeetioiiy  and  ahow  ia  'v^al 
iMfMct  tlM  pleading  ia  cJaimed  to  be  legally  inaDdfideoi. 

TIn  Code  direclB  execniion  lalea  to  be  made  between  nine  o'clock  in  the  fan- 
Boon  and  four  o'clock  in  the  afternoon  ;  bat  where  a  notice  of  aale  izad 
the  time  of  aale  aa  between  the  hoara  of  two  and  Itn  o'clock  in  the  aftar- 
noon ;  held,  that  a  yalid  sale  might  be  made  under  aach  notice,  aa  it  wiD 
not  be  presamed  that  the  officer  aold  the  piopertj  after  the  time  diveelcd 
by  the  Code. 

II  will  be  preaamed  that  an  officer  haa  done  hia  dntj,  till  the  eoDtnrj 
appcaia. 

AppecH  from  Jackson  District  Court. 

Opinion  Jyy  Greene,  J.  This  petition  was  filed  by  Bi 
Oole  against  Pitman  and  otihers.  Petitioner  daimed  to 
have  purchased  a  certain  lot  in  the  town  of  BelleTae, 
under  a  mortgage  sale,  and  by  an  agreement  with  the  par- 
ties in  interest,  it  was  agreed  that  the  purchase  monej 
should  be  paid  over  to  tihat  partj  in  whose  favor  a  certain 
suit  pending  in  the  district  court  might  be  decided. — 
Defendants'  demurrer  to  the  petition  was  sustained.  IIm 
demurrer  alleges  two  objections  to  the  petition.  1.  Thai 
plaintiff's  case  as  stated,  is  insufficient  in  law  to  entitla 
him  to  the  relief  prayed  for.  2.  *^  Because  it  appean 
from  the  plaintiff's  petition,  and  the  exhibits  thereto 
annexed,  that  tihe  notice  under  which  the  alleged  sale  wu 
made,  and  under  which  plaintiff  claims,  is  illegal  and 
insufficient  in  this,  to-wit :  Said  property  was  advertised 
to  be  sold  on  the  9th  day  of  July,  1853,  between  the  ho'un 
of  two  and  live  p.  m.,  whereas  the  law  requires  the  sale  to 
be  made  between  the  hours  of  nine  and  four  o'clock  of  the 
same  day,  and  that  the  petition  further  shows  that  the  salo 
took  place  in  compliance  with  said  notice." 

1.  The  first  objection  alleged  in  the  demurrer,  is  so  gen- 
eral that  it  cannot  be  entertained  under  the  Oode.   Indeed, 
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it  does  not  appear  to  have  been  relied  upon  by  appellant*! 
counsel.  The  Code  abolishes  demurrers  for  formal  defects; 
and  for  sobstantial  defects  it  requires  the  true  grounds  of 
objection  to  be  set  forth;  §  1764.  A  demurrer  should 
specify  the  precise  ground  of  objection.  It  should  show 
in  what  respect  the  pleading  is  claimed  to  be  legally  insuf- 
ficient. The  first  ground  of  objection  made  by  the  demur- 
rer strikes  at  random,  and  indiscriminately  at  the  whole 
petition,  and  is  in  all  respects  too  general  to  be  entertained 
under  the  Code. 

2.  The  only  question  raised  by  the  second  cause  of 
demurrer,  is  in  reference  to  the  sufficiency  of  the  notice  in 
stating  the  time  of  sale.  It  appears,  the  appellant 
purchased  the  lot  in  question  by  virtue  of  a  mortgage  sale, 
as  authorized  by  the  Code  According  to  §  2076,  such 
sales  are  to  be  published  and  conducted  in  the  same  man- 
ner as  is  required  in  the  sale  of  like  property  on  execution. 
Such  a  sale  must  be  at  public  auction,  between  the  houn 
of  nine  o'clock  in  the  forenoon  and  foar  o'clock  in  the 
afternoon;  §  1908. 

But  the  notice  in  this  case  designated  the  time  of  sale 
between  the  hours  of  two  and  of  five  o'clock  p.  m.,  thua 
extending  the  time  one  hour  beyond  the  time  directed  by 
the  Code,  but  still  including  two  hours  within  which  the 
sale  is  authorized.  Such  a  sale  should  be  made  on  the 
day  and  within  the  hours  designated  by  the  notice. 

The  notice,  too,  should  be  prepared  in  conformity  to  the 
Code.  Still,  we  cannot  think  the  slight  departure  com- 
plained of  in  this  case  is  sufficient  to  vitiate  the  sale.  It 
will  not  be  presumed  that  the  sale  was  made  after  four 
o'clock.  It  will  rather  be  presumed  that  the  officer  did  hit 
duty  by  selling  the  property  within  the  time  directed  by 
law.  If  the  notice  had  named  the  hour  or  hours  of  sale 
entirely  outside  ot  the  time  fixed  by  law,  the  objection 
would  have  been  well  foanded.  But  as  he  had  two  hours 
within  which  he  could  make  the  sale  pursuant  to  the  Code, 
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i^ppean^tfiat  he^  sold  the  propertj  within  (he  legal  time. 

.  Ererj  legal  presomption  ohoold  be  that  au  offioer  J^ 

jdone  his  dntj;  JDoUarAide  y.  JltMcaUne  Couniif^l  0. 

.Ofeene,  158;  MoG^mfie  y.  JDervins,  lb.,  251;  JBnimei/^r. 

Ohittmden^  2  ib.,  165.    We  condnde,  then,  that  the  CQ^rt 

erred  in  snataining  defeodantg'  demorrery  for  the  esanxfrn 

.therein  Alleged. 

Ji^dgmeQt  revfned. 

,J<ms8  JSwrti  for  i^peUant 

Smithy  MoESailay  and  PooTy  for  f^ppelleet. 


Huirr  ti.  Bkukstt. 

An  anmrer  to  a  petition  in  repleWn,  after  denying  tlie  uermenti  of  Jtbt 
petition,  iUeged  in  reference  to  the  property  described  in  the  petitioii, 
''that  he,  the  eaid  defandant^  iarightfaUj  entitled  to  the  proper^,  and  to  thi 
poieuBMon  theieof;"  held,  that  this  allegation  ia  not  new  matter,  and 
amoantB  to  nothing  more  than  a  cumalatiTereaponaiTe  denial  of  plaintiff*! 
rights,  and  need  not  be  specificallj  denied,  under  (  $  1741  and  174Sof  the 
Code. 

Where  an  objection  to  pleading*  waa  not  first  xaiaed  in  the  oouit  below,  it 
ahould  not  be  entertained  by  the  supreme  coart 

In  an  action  of  replevin,  where  the  jury  return  a  Tordict,  •'  We  the  jury  find 
a  Terdict  for  the  defendant  of  fifty  dollars,"  it  is  not  error  in  the  conrl  te 
lefoae  a  jndgment  ordering  the  property  to  be  restored  to  the  defendant 
Such  a  Terdict  ia  not  inconsistent  with  plaintiff*B  right  to  the  property. 

Appeal  from  Muscaime  District  Court. 

Opinion  ly  Gbebnb,  J.    This  was  an  action  of  replevin 

eommenced  by  Joseph  Bennett  against  Geo.  W.  Hnnt,  for 

two  handred  pork  barrels  and  other  articles.    The  cause 

was  submitted  to  a  jurji  who  returned  a  yerdict  in  fitvor  of 
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fto  d^fendsttt  for  liftj  dollan.  The  contt  rendered  a  jMg^ 
ment  against  the  plaintiff  aecordinglj,  and  adjudged  diak 
mdk  paity  should  pay  his  own  costB.  Upon  the  T6idict| 
Mfendaii^'B  ooansel  mcrvcfd  the  court  for  a  judgment  againalr 
the  plaintiff,  for  the  return  of  the  property  replevied  ;  btit^ 
llie  court  overruled  the  motion.- 

1.  A  queBtion  is  raned  in  AIb  court  in  refbrence  to  tM 
iMte  of  the  pleadings,  which  does  not  appear  to  hare  been 
in  any  way  decided  by  the  court  below.  It  is  claimed  that 
defendants  answer  set  up  new  matter,  under  §  1741  of  the 
Code,  and  that  it  amounts  to  an  affirmative  fdlegation,  not 
fesponded  to,  and  should  therefore  be  taken  as  true  ;  §  174t. 
The  averment  referred  to  is  the  concluding  words  of  the 
answer,  in  which  it  says  that  he,  the  defendant,  is  ^  right- 
lidly  entitled  to  said  property,  and  to  the  possession  thereof' 
This  is  not  new  matter.  It  amounts  to  nothing  mor^ 
than  a  cumulative  denial  of  plaintiff's  right  to  the  prop- 
erty and  possession,  by  averring  the  right  to  be  in  defend- 
ant The  answer  first  denies  the  aDegations  of  the  petition^ 
in  which  the  plaintiff  claims  the  right  to  the  property  and 
the  possession,  and  in  conclusion  afirms  that  which  amounts 
to  nothing  more  than  such  denial.  This  cannot  be  consid-. . 
ered  new  matter,  requiring  a  specific  admission  or  denilsl, 
Ibr  it  is  in  itself  nothing  more  than  a  responsive  denial  of 
flvs  petition,  in  the  form  of  an  affirmative  allegation. 

It  was  held  in  Pringle  v.  PMUipa,  1  Sandf ,  S92,  that  if 
the  declaration  aDege  title  in  the  plaintifE^  and  the  defend- 
ant plead  any  matter  showing  special  title  in  himself,  he 
must  still  traverse  the  plaintiff's  title.  The  issue  must  be 
joined  on  the  latter,  and  the  defendant's  special  right,  or 
property,  will,  as  evidence,  sustain  him  in  his  traverse. 

The  petition  in  the  case  at  bar,  claims  the  title  to  the  prop- 
erly, and  the  right  of  possession  to  be  in  the  plaintiff.  Tlie 
answer  claims  the  same  right  to  be  in  the  defendant.  The 
issue,  then,  is  distinctly  presented  to  the  jury,  to  be  ded- 
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4ed  according  to  the  evidence,  whether  the  plaintiff  or  tha 
defendant  was  entitled  to  the  propertj. 

Beeidee,  thii  objection  to  the  pleadings  was  in  no  wiy 
laieed  in  the  court  below,  and  therefore  ihonld  not  b# 
entertained  in  this  court 

2.  We  now  come  to  a  point  that  was  raised  in  the  oomk 
below.  It  appears  by  the  bill  of  exceptions,  that  the  jurf 
returned  the  foUowing  verdict:  '^  We,  the  jurj,  find  for 
Ihe  defendant  fifty  dollars."  On  this  verdict  defendant 
counsel  moved  the  court  for  a  judgment  for  a  return  of 
die  property  replevied.  This  motion  was  overruled,  and 
defendant  took  exception  to  that  decision.  This  court  is 
now  called  upon  to  render  such  a  judgment  as  the  ooort 
below  should  have  rendered.  That  court  rendered  a  judg- 
ment in  accordance  with  the  verdict,  and  this  court  must 
do  the  same.  From  the  verdict  it  can  <mly  be  inferred 
that  the  plaintiff  was  entitled  to  the  property  he  had  replei^ 
led,  by  paying  the  defendant  the  sum  of  fifty  dollars.  This 
Appears  to  have  been  the  opinion  of  the  district  judge^ 
before  whom  the  evidence  v.  as  submitted,  as  indicated  by 
his  overruling  the  motion,  and  by  deciding  that  each  party 
^should  pay  his  own  costs  ;  Code,  §  1811. 

If  the  jury  had  found  the  right  of  property  to  be  in  the 
defendant,  it  is  to  be  presumed  that  they  would  have 
returned  that  fact  in  their  verdict  As  the  verdict  did  not 
award  a  return  of  the  property  to  the  defendant,  it  may 
be  inferred  that  they  found  that  the  plaintiff  had  a  right 
ito  retain  it  Such  a  verdict,  at  least,  is  not  inconsistent 
with  plaintiff's  title  to  the  property. 

K  defendant's  counsel  bad  reason  to  believe  the  ver- 
dict not  in  accordance  with  the  evidence,  an  effort  should 
liave  been  made  for  a  new  trial. 

K  the  verdict  had  been  for  the  defendant  generally,  or 
for  the  defendant  on  the  issue  joined,  he  might 
with  propriety  claim  a  judgment  de  retumo  halendo^ 
Jinless  it  appeared  on  the  trial  that  the  defendant  was  not 
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•ntitled  to  the  property,  and  in  tihat  event  the  conrtelionld 
direct  the  jury  to  correct  or  return  a  more  specific  ver- 
diet 

In  Johnson  ▼.  Soioe^  8  Oilman,  842,  it  wae  held  that  on 
m  Terdict  for  the  defendant,  he  wai  not  entitled  to  a  writ 
€t4  retumo  hahsndoy  in  an  action  of  replevin,  where  non 
detinet  was  pleaded^  and  where  defendant  showed  no  title 
or  right  of  poeaeesion  in  the  property. 

We  infer  from  the  ruling  of  the  court  below  in  this  casOi 
and  fA>m  the  verdict  of  the  jury,  that  defendant  showed 
BO  title  or  right  of  possession  in  the  property,  hut  showed 
Ihat  he  was  entitled  to  fifty  dollars  from  the  plaintiff  for 
iomething  connected  with  the  property  replevied. 

As  we  have  none  of  the  evidence  before  ns,  we  are  not 
advised  of  the  facts  upon  which  the  verdict  is  founded. 
But  from  the  record  before  us,  which  shows  no  error,  wo 
must  take  it  for  granted  that  the  verdict  and  judgment  are 
eorrect 

Judgment  affirmed. 

Claud  and  O* Connor ^  for  appellant. 

8Uph«n  TrAt(xA^r,  for  appellee. 


A  >Ninibp>t»  m  ewniev,  received  boiw  of  £ooda  in  appAieni  good  otder  «l 
Qdeno»  and  deUrered  them  to  the  consignee  at  Dabaque,  on  theeaoie  daj 
in  like  apparent  good  order.    On  opening  the  boxes,  it  appeared  that  tibe 
joodt  had  been  wot  a  day  or  more  before  th^  were  ehipped  on  the  eteam- 
beat ;  held«  that  the  consignee  had  no  right  to  set  oflF  the  dainagea  a^nl 
the  bill  of  the  carrier,  fur  the  charges  adranced  and  the  freight ;  that  the, 
aztemal  appearances  of  the  bozee»  at  the  time  thej  were  deliyered  to  the« 
carrier,  was  not  a  true  test  of  the  internal  condition,  nor  was  the  bill  of 
lading  condnslve  that  the  goods  inside  of  the  boxes  were  in  good  eoodS- 
tian. 

IVIien  one  common  eairier  reoeiYea  goods  from  a  forwarding  merchant^  is 
i^parent  good  order,  and  subsequent  to  the  delirerj  to  the  consignee,  it 
appeared  that  the  goods  had  been  preTiously  wet  and  injured  by  aorae  othff 
canrier ;  held,  that  the  carrier  who  Isst  reoeiTod  the  goods  waa  not  liable  frr 
the  injoiy  they  reoeiTod  while  they  were  in  charge  of  a  previooa  canisi^ 
irith  whom  he  had  no  connection. 

A  carrier,  who  receives  goods  to  carry  for  hire,  is  bound  to  take  due  care  of 
them  in  their  pasnge,  to  deliver  them  safely  and  in  the  same  condition  m 
when  they  were  received  by  him ;  or  in  default  thereof,  he  ia  liable  to  the 
owner  to  make  adequate  compensation  for  any  loss  or  damage  which  may 
happen  to  the  goods  while  in  his  custody  ;  but  he  is  not  liable  lor  anj  loa 
the  goods  may  have  sustained  before  they  came  into  his  charge. 

The  public  good  requires  the  courts  to  relax  nothing  from  the  common  law 
rHponaibility  *of  carrieia. 

Appeal  from  Dubuque  District  Court. 
Opinion  by  Obbens,  J.  This  action  was  commenced 
before  a  justice  of  the  peace,  by  D.  S.  Harris  against  W. 
C.  Carsoni  to  recover  $35  88,  the  amoont  of  freight  and 
charges  on  three  boxes  of  merchandise.  Defendant  filed 
a  set  off  of  $12  00  for  damages  sustained  to  the  goods  while 
in  transition  from  New  York  to  Dubuqne.  This  item  of 
ie  toff  was  allowed  bj  the  jastice  of  the  peace,  and  jndg^ 
ment  rendered  for  the  balance  in  fayor  of  plaintiff.  Plain- 
tiff appealed  to  the  district  court,  where  he  obtained  jndg« 
ment  for  the  fall  amount  of  his  claim.    Defendant  appealsi 
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ilad  still  claims  that  his  iteAi  of  set  off  for  damngM  ihMM 
lfl¥*e  been  allowed  by  the  conrt  below. 

We  will  briefly  state  the  facts  in  the  case,  Its  we  gatteir 
fliem  from  the  bill  of  exception  It  appears  that  the  bott^ 
Were  shipped  from  New  York  in  the  spring  of  1868,  and 
marked  "  W.  C.  Carson,  Dubuque,  Iowa,"  "Keep  dry,^* 
ted  were  sent  by  the  usual  lines  of  transportation,  ftoBk 
tee  cikirier  to  another,  by  the  way  of  the  lakes  to  Ghiclkg^} 
Aence  by  railroad  to  Bockford,  and  thence  by  wagon  to 
Galena,  and  were  then  delivered  to  Q.  W.  Campbell  A 
Ob.,  fbrwarding  merchants ;  that  they  were  then  shipped 
In  the  usual  course  of  freight  on  board  the  steamer  WeM 
Ifewton,  D.  8.  Harris  captain ;  that  Capt.  E[arris  paid  chaiv 
ges  and  signed  the  usual  receipt  or  bill  of  lading  for  thfi 
itinie,  as  being  in  good  order  and  condition,  and  und«^ 
took  to  deliver  them  in  like  good  order  to  W.  C.  Carson,  al 
Dubuque ;  that  said  boxes  were  delivered  to  the  agent  df 
said  carrier,  and  by  him  to  said  Carson,  at  his  store ;  thfll 
Gisrson's  clerk  opened  the  boxes  containing  writing  papeTi 
and  found  the  same  to  be  wet  and  damaged ;  that  the  dam-" 
ages  amounted  to  the  sum  of  twelve  dollars,  which  Carson 
elaimed  to  have  deducted  from  Harris'  freight  bill ;  thai 
(he  boxes  were  received  by  Harris  in  apparent  good  ordei^ 
on  his  steamboat,  were  stowed  by  him  in  a  safe  and  dry 
place,  and  delivered  at  Dubuque  on  the  same  day,  and 
fbat  from  the  appearance  of  the  contents  of  the  boxes, 
fliey  must  have  been  wet  as  much  as  forty-eight  hours 
before  they  were  delivered  at  Dubuque,  aud  could  not 
baTe  been  wet  while  upoii  the  boat.  Under  the  foregoing 
Ikcts,  the  court  decided  that  the  plaintiff  was  not  liable^ 
jmd  was  entitled  to  amount  of  charges  advanced  by  hitti, 
and  to  his  freight  bifl. 

The  fact  was  conceded,  that  Harris  was  in  no  way  con* 
iiected  with  the  carriers  who  had  transported  the  goods  t6 
€Falena,  and  that  he  paid  previous  charges  upon  the  goods  to 
&e  amount  of  thirty-three  dollars.  The  bill  of  exceptioni 
shows  that  the  goods  could  nut  have  been  injured  while  tliejl' 
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were  in  transit  from  Galena  to  Dubnqae.  It  appears,  thei^ 
that  IlarriB  complied  with  tlie  conditions  npou  which  h# 
receiyed  the  goods.  He  received  them  in  apparent  good 
order,  and  undertook  to  deliver  them  in  like  good  order.  The 
external  appearance  of  the  boxes  was  not  a  true  test  of  thw 
internal  condition ;  nor  is  a  bill  of  lading,  signed  by  a 
common  carrier,  conclusive  evidence  that  the  goods  were 
in  good  condition.  As  Harris  was  not  connected  as  a 
partner  with  the  other  common  carriers,  through  whose 
hands  the  goodd  had  passed,  and  as  it  appears,  the  goods 
were  not  damig3d  after  tbej  were  received  bj  him,  but 
were  delivered  to  the  owner  in  the  same  apparent  good 
order  that  he  roeaived  them,  he  should  not  be  held 
responsible.  The  damxge  should  be  paid  bj  that  carrier 
who  suffered  the  goods  to  be  injured  while  thej  were  in 
his  possession,  and  not  by  him  who  had  promptly  and  faith- 
fully performad  his  undertaking,  in  delivering  the  boxes 
in  as  g>>ad  ordar  as  he  received  them.  We  find  a  case  in 
Bowra  in  V.  Il'Uon^  1 1  Ohio,  303,  which  confirms  our  views 
of  this  case.  It  is  dscided  in  that  case,  that  a  common 
carrier,  who  recaives  fijoods  in  the  ordinary  course  of 
business,  and  in  the  proper  line  of  transit,  has  a  lien  for 
the  freight  and  ch'irg^s  pail,  although  tlie  goods  may  have 
Buffered  dam:ig3  bctore  tliey  reached  him,  while  in  the 
hands  of  some  prior  carrier. 

It  would  seem  a  self-evident  proposition  that  one  man 
should  not  be  answerable  for  the  faults  of  another,  when  they 
are  in  no  way  connected  with  the  transaction.  Tliis  truly 
catholic  principle  should  prevade  every  department  of  the 
law,  and  every  avenue  of  business  life.  To  this  principle 
there  should  be  no  exception.  It  is  applicable  to  all  pu^ 
suits  and  conditions  in  life.  It  is  applicable  to  common 
carriers.  A  common  carrier,  who  receives  goods  to  cany 
for  hire,  is  bound  to  take  due  care  of  tliem  in  their  pas- 
sage, to  deliver  them  safely,  and  in  the  same  condition  as 
when  they  were  received  by  him  ;  or  in  default  thereof^  he 
is  liable  to  the  owner,  lo  make  adequate  compensation  for 
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anj  I068  or  damage  which  may  happon  to  the  goods  while 
in  hie  caatodj.  But  he  is  not  liable  for  any  damage  the- 
goods  may  ha^e  sustained  before  they  came  to  his  charge^ 
He  is  not  liable  for  the  damage  they  received  while  they 
were  in  the  custody  of  the  consignee,  or  some  other  com** 
mon  carrier,  with  whom  he  was  not  interested. 

It  is  nrged  that  the  pablic  good  requires  courts  to  hold 
eommon  carriers  to  a  strict  accountability.  True ;  and  lei 
them  be  so  held,  for  any  negligence  of  their  own,  their 
agents  and  employees.  But  this  object  is  not  accom- 
plished by  holding  one  carrier  responsible  for  the  negli- 
gence of  another. 

The  highest  considerations  of  public  policy  demand  thai 
there  be  no  relaxation  of  the  common  law  responsibility 
of  common  carriers.  The  experience  of  past  generations^ 
and  the  trying  experience  of  the  immensely  extended  com- 
merce and  trade  of  the  present  day,  demonstrate  the  neces- 
nty  and  wisdom  of  firmly  adhering  to  common  law  regu- 
lations. Now  that  steamboats  and  railroad  cars  contain 
•o  much  of  the  population  and  wealth  of  the  world,  and 
have  so  completely  monopolized  all  public  avenues  and 
thoroughfares  of  the  country,  there  is  nothing  in  which, 
the  people  have  a  deeper  interest,  than  a  safe  and  reliable 
management  of  such  public  conveyances.  Those  who 
have  charge  of  them  should  be  steadily  admonished  of  the 
high  moral  and  legal  obligations  resting  upon  them. 
Thousands  of  lives,  and  millions  of  property  are  yeaily 
sacrificed,  by  land  and  by  sea.  These  appalling  losses, 
with  alarming  frequency,  are  traced  to  the  want  of  du» 
diligence  on  the  part. of  those  who  are  entrusted  with  so 
touch.  Public  preservation,  renders  it  necessary  to  attach 
heavy  i>ecnniary  responsibility  to  the  carrier,  for  the  result 
of  every  act  of  negligence,  or  want  of  diligence.  They 
should  therefore  be  required  to  furnish  safe  conveyances^ 
and  to  employ  competent  and  careful  agents.  While  wo 
would  gladly  co-operate  to  enforce  such  regulations,  wo 
would  at  the  same  time  say,  that  no  carrier  should  be 
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hM  aeeonntable  for  damages  ocoaaumod  btf  i 
whom  he  waa  in  no  waj  connected. 

The  record  in  this  case  discloses  no  errof,  and  so  fitr  i| 
we  can  arrive  at  the  facts,  as  set  forth  in  the  biU  of  i 
tioDs,  we  mnst  eonclade  that  the.conrt  below  decided  < 
reetlj. 

Judgaaent  ip^bmedi. 

AnnaMband  Vandemet^  ibf  appeHant 
Zmm  A.  Th4tna8,  for  appellee. 


Bsxwbb's  Estatb  et  al.  e.  Caow  et  ol. 

Where  a  mortgig«  is  mnnezed  to  tlie  petition,  and  it  ta  not  denied  b/  tbi 
anawcr,  it  ia  not  neocaaarj  to  prore  ita  eaeettlion. 

Wbeie  m  written  agreement  ia  aet  out  id  tlie  plcadinga  and  rwwgnjsM»afc-|| 
not  neeeRsarj  to  prure  it. 

WBere  a  mortgage  ia  recorded  without  the  certificate  of  ac1cnowledgeroen|^ 
the  record  of  mortgages ehonld  be  admitted  in  eridencei:.  behalf  of  a  po^ 
mm  notapartjtothemoHgagevtoBhowtbaihedidootivoaBaiMotdiietia 
of  it  aa  a  valid  oKirtgagor. 

▲  mortgage  roaj  be  received  in  eridence  againat  a  third  party,  without prop| 
of  ite  being  diilj  executed,  acknowledged  and  recorded,  if  anch  partj  hul 
actual  notice  of  it,  and  conaented  that  it  might  beezeooted  upon  the  pfop** 
eit7  in  which  aocH  partj  waa  intenaled. 

V.  aold  property  to  B  and  took  a  deed  of  troat.  SU  gpie  a  nortfi^  An  ^ 
and  about  a  year  after  Y.  signed  a  contract  to  R.,  agreeing  that  R.  mighl^ 
ftimish  certain  mill  improTementa  upon  the  property,  and  have  m  l^ut 
therefi.r,  but  the  contrsct  did  not  in  any  way  reffsr  to  the  mortgage;  held^ 
llial  aneh  oontrMt  did  not  diow  actuil  DotM  or.a  «ie«tioa  of  the  ai9i^' 

Appeal  from  J)e$  Moines  DUtri^  CourL 
Opinion  by  Orj^rkk,  J.    lli^  petition  was^  filed  iift  tWt 
^i)se  hj,  Crow,  HcQrecrj  &  Co^  ^  foreclose  a  ^^rtg/^ 
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agaiiKt  Petar'Brewer,  Henry  M.  Vance  and  T.  L.  Parsons. 
The  mortgage  was  executed  by  Peter  Brewer  and  wife,  to 
B.  P.  Boe,  who  assigned  to  the  plaintiffii.  Brewer's  answer 
denied  the  indebtedness,  and  set  up  a  want  of  considera- 
tion. Yanee  answ^^d  that  he  agreed  to  let  Roe  ha^e  a 
Hen  upon  the  premises  in  consideration  of  certain  mater^ 
#Is  wbich  he  was  to  furnish  for  a  mill,  and  that  the  mat^ 
fials  had  not  been  famished.  Beplication  denied  the 
Mrerments  of  both  answers.  At  tiie  next  term  of  eotrtt 
Peter  Brewer's  death  was  suggested,  and  David  Deardofl^ 
ts  his  administrator,  was  made  a  party.  A  snplemental 
answer  was  then  filed  by  Vance,  denying  the  averments  of 
Che  replication,  and  alleging  that  Brewer  was  still  owing 
kim  purchase  money  to  the  amount  of  $800  on  the  prop- 
erty, for  which  the  mortgage  had  been  given,  and  that  for 
ttie  payment  of  said  sum  the  property  had  been  sold  under 
•  deed  of  trust,  executed  by  said  Brewer  and  wife ;  that 
by  virtue  of  said  deed  of  trust  he,  Vance,  acquired  Jitia 
to  the  property ;  that  he  never  made  any  contract,  express 
^er  implied,  by  which  said  mortgage  was  recognized  bj 
liim ;  that  the  agreement  signed  by  him  was  for  advances 
%y  said  Boe  made  subsequent  to  the  agreement,  and  that 
it  was  not  intended  in  any  way  to  authorize  the  mortgage 
gtren  by  Brewer  to  Roe. 

The  cause  was  submitted  to  a  jury,  who  returned  a  ve^> 
diet  in  favor  of  the  plaintifis  for  $435  81  against  the  estate 
«f  Brewer,  and  found  that  certain  lots  described  in  the 
petition  be  held  as  lien  against  H.  M.  Vance,  for  the  payE* 
ment  of  $885.  Upon  this  verdict  a  judgment  was  rendered 
against  the  estate  of  Brewer,  and  a  decree  foreclosing  the 
•qnity  of  redemption  to  the  property. 

1.  The  first  objection  urged  to  the  proceedinics  below  is 
libai  the  mortgage  was  received  in  evidence  without  proeJP 
#f  its  execution.  As  the  mortgage  is  annexed  to  and  made 
«  part  of  plaintiff^  petition^  and  as  the  execution  of  it  was 
aol  dented  by  the  answers,  it  was  not  necessary  to  jA-oveii 
*88 
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We  oonclnde,  then,  that  the  court  did  not  err  in  admitting 
ihe  mortgage  in  evidence. 

2.  It  ift  also  nrged  as  error  that  the  court  admitted  in  en- 
dence  the  agreement  between  Boe  and  YanoOf  withool 
requiring  proof  of  the  signatures.  As  that  agreement  is 
set  out  in  the  pleadings,  and  especially  referred  to  and  reo*  * 
egnized  bj  Yance  in  his  supplemental  answer,  it  was  not 
aecessarj  to  prove  it  When  a  written  agreement  is  thus 
set  out  in  the  pleadings,  and  recognised  by  them  on  both 
aides,  it  is  not  necessary  to  prove  the  signatures. 

8.  It  appears  by  the  third  bill  of  exceptions,  that  aflbsr 
the  plaintiff  had  closed  their  testimony,  defendant  oflfored  to 
jntrodnce  the  record  of  mortgages  for  the  county  of 
Dee  Moines,  to  show  that  the  mortgage  given  in  evi- 
dence by  plaintiffs  had  not  been  recorded  with  the  ce^ 
tificate  of  acknowledgment,  and  to  show  that  no  more  than 
the  body  of  said  mortgage  had  been  recorded,  without  the 
certificate  of  acknowledgment.'  The  court  refused  to  admit 
the  record  in  evidence,  and  to  this  defendants  excepted.  80 
fkr  as  Brewer's  estate  was  concerned,  this  ruling  of  the 
court  cannot  be  deemed  erroneous.  The  morgagor  and  his 
estate  were  bound  by  the  mortgage,  whether  it  was  recorded 
or  not.  But  Yance  was  not  a  party  to  the  mortgage,  conse- 
quently his  rights  could  not  be  afFacted  by  it,  unless  he  had 
actnal  notice  of  it,  or  unless  the  mortgage  had  been  acknowl- 
edged and  recorded,  as  required  by  law.  The  tact  that 
the  mortgage  was  recorded  without  any  acknowledgment| 
conld  not  impart  notice  to  him  that  a  valid  subsisting  mort- 
gage had  been  legally  executed  by  Brewer,  to  the  proper^ 
in  which  he  was  interested,  and  to  which  he  acquired  title 
by  virtue  of  a  deed  of  trust.  We  think,  then,  that  so  tar 
as  Yance's  rights  were  concerned,  the  record  should  have 
been  received  as  evidence,  in  order  to  show  that  he  conld 
not  be  charged  with  notice  of  the  mortgage  from  the  record. 

4.  In  behalf  of  Yance,  the  following  instruction  was 
asked  and  refused :  **  Tiiat  tlie  mortgage  offered  in  evi- 
dence to  tlie  jury,  and  sought  to  be  foreclosed,  is  not  avi- 
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dence  as  against  Yaoce,  until  tho  execution  of  the  same 
bj  Brewer  has  be*en  proved,  either  by  Vance's  admission,  or 
hj  the  proof  of  the  signature,  or  by  the  same  having  been 
properly  acknowledged  and  recorded/'  The  court  cor- 
rectly refused  this  instruction,  for  the  reason  that  the 
^mortgage  might  have  been  used  as  evidence  against 
Yance,  if  he  had  aettuU  notice  of  it ;  if  he  consented 
that  the  mortgage  might  be  given  on  the  property  in 
which  he  was  interested,  and  if  its  execution  was  admit- 
ted by  the  pleadings.  It  is  claimed  that  the  agreement 
executed  by  Yance  to  Boe,  authorized  the  mortgage, 
and  we  infer  from  the  instructions  given  and  refused 
that  the  court  below  gave  too  much  importance  to  that 
agremeent.  It  is  dated  nearly  a  year  affcer  the  mortgage 
was  given,  and  makes  no  reference  to  that  instrument.  It 
merely  stipulates  that  Eoe  shall  hold  a  lien  for  all  mon- 
ies, materials  and  labor,  paid  for  by  him  in  building  a 
mill  on  the  land  which  Yance  had  eold  to  Brewer  for  that 
purpose,  and  Boe  agreed  to  furnish  the  materials  accord- 
ingly. The  agreement  refers  merely  to  such  things  as  Boe 
might  pay  for  or  furnish.  It  cannot  therefore  be  consid- 
ered, that  this  agreement  sliows  that  Yance  had  notice  of 
the  mortgage,  that  he  assented  to  it  as  a  prior  incumbrance 
to  his  deed  of  trust.  We  conclude,  then,  that  the  decree 
so  far  as  it  affects  Yance,  should  be  reversed. 

Judgment  reversed. 

Jf.  D.  Browning^  for  appellants. 

Damd  Rortr^  for  appellees. 


0»  Ite  ntarn  of  ft  pfoeedendo  Croiii  the  topreme  douit,  in  trbldi  A  pefitSoh  Ift 
^bMMtrjwMdfdmdto  bs  vHhovt «quit/ ;  Md, tiiat Ob  MMoIcmII 
«M  BeicRin  fnttting  conyl«n«nt'«  iuoUm  to  dbninlui  prititioB  «W- 
oqI  prqndioe. 

Appeal  from  Johnwf^  Distriot  OaurL 
Opinion  by  Gbxens^  J.  Jonatliaii  Bynear  and  wi& 
tDstitated  an  action  (^  trespass,  qitare  dausum  /hgit^ 
against  Patrick  Neilin.  Neilin  thereupon  filed  his  petitioa 
for  an  injunction  to  stay  proceedings  in  the  trespass  sni^ 
and  to  haFc  a  deed  of  conyejanccy  given  by  him  to  B.  H 
Bawlingy  under  whom  Rjmear  claimed,  canceled  and  made 
Toid.  The  action  at  law  and  the  proceedings  in  chanceij 
were  consolidated,  and  the  court  below  decided  that  the 
deed  from  Neilin,  under  which  the  Bjnears  cliume49 
should  be  canceled  aad  held  for  naught,  and  that  the  Ian) 
should,  bj  the  decree,  be  restored  to  Neilin  in  fee  simplsu 
The  case  was  taken  to  the  supreme  court  bj  Rjnear  and 
wife,  and  the  decree  reversed.  This  court  decided,  that 
Keilin's  petition  did  not  present  «uch  a  case  as  entitled 
him  to  relief  in  equity.  <*^ 

On  return  of  the  case  hj  procedendo  to  the  court  below, 
Keilin  moved  that  his  petition  might  be  dismissed  without 
prejudice.  This  motion  was  granted.  Rynear  and  wife 
appealed,  and  claim  that  the  court  erred  in  granting  the 
motion. 

As  the  cause  was  returned  to  the  district  court  for  a 
ttiBlde  novo  J  in  accordance  with  the  decision  of  the  supreme 
court,  and  as  that  court  decided  that  there  was  no  equity 
in  complainant's  bill,  we  think  the  motion  to  dismiss  was 
correctly  granted.  The  opinion  of  this  court  effectual!/ 
disposed  of  the  petition.    It  contained  no  equity,  and  eon- 

(a)  Sooi^yiwar T.  JMKn,ZQ.  Gmo«»3l0. 
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■eqnently  there  was  no  further  service  for  it  in  a  court  of  chan- 
cery. Neilin  was  not  called  upon  to  submit  to  the  costs  of 
A  new  trial,  so  long  as  that  new  trial  could  avail  him  noth- 
ing. The  Kynears  had  no  cause  to  complain,  if  Neilin 
was  so  far  defeated  in  the  supreme  court  as  to  be  disabled 
fixmi  proceeding  further  against  them.  Complainant  had 
a  right  to  do  that  voluntarily,  which  the  respondents  wer» 
shiving  to  force  upon  him.  They  had  no  reason  to  oom- 
plam  if  he  concluded  to  discontinue  proceedings  against 
ttt^m. 

A  complainant,  at  any  time  before  an  interlocutory  or 
^al  decree  in  the  cause,  has  a  right  to  have  his  bill  or 
petition  dismissed  upon  payment  of  costs.  8  Paige,  Oh; 
H.,  79 ;  9  ib.,  215 ;  8  Ham.,  214 ;  2  Blackf.,  232 ;  3  Scam.^ 
370. 

This  practice  is  also  sanctioned  by  the  Gode,  §§  1801  to 

nos. 

'  But  it  is  said,  the  court  went  too  far  in  granting  th^s 
motion  toithout  prefudios.  In  this  we  see  no  violation  of  a 
found  legal  discretion.  This  practice  is  common,  and  often 
^necessary  to  subserve  the  ends  of  justice. 

Judgment  affirmed. 

Smith,  MeKinlay  and  Poor,  for  appellants. 
Cook  and  Dillon^  for  appellee. 
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pprofiwflMef  lh<OodewhiApwilttbttlh<Mtoof  intowiM 
bj  Um  g]ai%  an  nol  anconflkilnlioiiaL 

Ib  Ml  indicUMnt  ^gaiiu*  an  indindual  lor  retailing  inloaEiCitiiif  liqiMn  hf 
ih»  dnm.  il  is  nol  ncennij  to  dflngnat»  the  pfcmiHi  upon  whieh  Ika 
■Il^ged  nk  WM  mads.  ItistidBeiaitif  theoABnaeisclittgedtoliATabaHL 
eommittad  in  the  epprofyriete  eoan^.  It  ii dennUe^  tlKragk  noleHutiil 
tlial  the  town  or  eitj  be  designated. 

Where  an  indietment  ie  in  eabelantial  eompliaiiea  with  f  991€  ef  tta  Oad% 
il  ouinni  be  deemed  inTslid. 

▲n  indictment  lor  retailing  intoxicating  liqnon  chaiged  the  defendant  with 
being  **  a  retaikr  of  intoxicating  liqnon  bj  the  gUm  or  dimm,  to  be  there 
and  then  drank,  in  and  about  the  prenBieea  of  him.  the  aaid  WiDiaa 
Znmhoff.  by  eonaomen  and  pnrchaaeia  thereof;  and  did  then  and  there  oa 
diTen  diflvrent  and  eepaimte  timcib  retail  to  diTera  peiaone,  to  the  jmj 
vnknown,  twenty  glaaMa  or  drama  of  mm,  bnndy,  gin,  whiakej  and  winib 
and  other  intoxicating  liqoonw"  Ae. ;  held,  that  the  oflfiMiee  is  eharged  aaf- 
fieientlj  epecifie,  and  with  more  deecriptiva  and  explanatory  BMtter  than  ii 
nreeaeary  nnder  the  Coda. 

When  the  offenee  ia  charged  aa  defined  in  the  firat  dirision  of  f  935  of  tim 
Code,  it  inelndca  within  ita  oManing  that  whieh  ia  dcKribed  aiUr  the  weed 
"  prohibited  *'  in  the  laat  divieion  of  thiaaection. 

Where  an  indictment  chargce  that  the  defendant  had  retailed  twenty  ^ama 
•r  drama  of  intoxieating  liqnora  to  divers  persons,  at  diTers  tiniea,  it  do« 
not  thereby  preaent  more  than  one  oflenae^  aa  limited  by  |  S917  of  tfaa 


Mrror  to  Dubuque  Diitriti  Court. 

Opinion  hy  Grebfr,  J.  An  indictment  was  retomed  bj 
the  grand  jurore  of  Dubnqne  conntj  against  Willam  Zamr 
hoff,  for  ret-ailing  intoxicating  liqnora  bj  the  glass  or  dram, 
contrary  to  §  925  of  the  Code.  Defendant  demurred  to  the 
indictment,  assigning  several  causes  for.demnrrer.  The 
demnrrer  was  overruled,  and  judgment  rendered  against 
tlie  defendant  ^ 

It  is  now  alleged  that  the  judgment  is  erroneonSy  for  the 
rtaaons  assigned  in  the  demurrer. 


IOWA    OITt«    ltf4.  Iff 

1.  Because  the  act  under  which  the  iDdictment  was  found 
is  an  nnwarrantable  and  nnconstitational  exercise  of  legis- 
latire  power.  As  this  point  was  snfSciently  considered  im 
Ow  Eou$6  No.  a  T.  StaUy  <^>  at  the  Jnne  term,  1858,  of  this 
court,  it  will  not  now  be  discassed.  In  that  case  it  waa 
decided  that  those  provisions  of  the  Code  which  prohibit 
the  sale  oi  intoxicating  liqnors  bj  the  glass,  are  not  nncon- 
stitational.   We  so  decide  in  this  case. 

S.  It  is  claimed  that  the  indictment  does  not  state  the 
place  where  the  alleged  offence  was  committed  with 
anfficient  certainty,  nor  designate  the  precise  locality  of 
the  premises  npon  or  within  which  the  alleged  violation  of 
law  took  place.  After  giving  the  county  and  state,  and  sta- 
ting the  residence,  ot  defendant  as  being  of  Dubuque,  in 
the  connty  and  state  aforesaid,  it  charges  that  defendant  at 
Dnbnqne,  in  the  county  and  state  afosesaid,  did  presume  to 
1)0,  and  was  a  retailer  of  intoxicating  liquors,  by  the  glass  or 
by  the  dram,  to  be  then  and  there  drank,  in  and  about  the 
premises  of  him,  the  said  William  Zumhoff,"  &c.  It  states  the 
•city,  the  connty  and  the  state  in  which  the  alleged  sales 
were  mad  3,  in  violation  of  law.  Thiii  is  sufBcicnt  In  an 
indictment  against  an  individual  for  retailing  intoxica- 
ting liquors  by  the  glass  or  by  the  dram,  it  is  not  necessary 
to  describe  the  premises.  If  the  ofiense  is  alledged  to  have 
been  committed  within  a  designated  town  or  city,  in  the 
appropriate  connty,  it  is  sufficient. 

The  Code  declares  that  no  indictment  shall  be  quashed 
if  it  can  be  understood  that  the  offense  was  committed  at 
some  place  within  the  jurisdiction  of  tiie  court;  §  2016. 
Accordingly,  if  the  venue  is  appropriately  set  forth,  or  if 
the  offense  is  alleged  to  have  been  committed  within  the 
county  for  which  the  presentment  was  made,  it  is  sufficient 
It  is  not  necessary  to  designate  the  town  or  city.  But 
as  incorporated  towns  and  cities  are  invested  with  more 
or  less  power  to  regulate  the  traffic  in  liquor,  it  would  seem 

(a)    A/ie,  ITS. 
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more  appropriate  to  name  the  town  or  ci^  in  the  indiefc- 
ment ;  still,  thia  is  not  essential  to  the  validity  of  saeh  an 
indictment 

If  the  indictment  is  against  the  premises,  or  the  ^  dram 
shop,"  in  which  the  unlawful  sales  are  charged  to  have  been 
made^the  place  should.be  described  so  as  to  bexeadilj  kaovm 
or  ascertained,  in  order  to  abate  the  nuisance. 

3.  It  is  urged  that  the  indictment  does  not  show  that  the 
same  was  found  bj  a  grand  jur j  duly  impanneled  according 
to  law,  and  does  not  state  the  time  when  it  was  found.  II 
appears  by  the  record  in  the  case,  that  ^'  on  the  second  day 
of  April,  A.  D.  1853,  the  grand  jury,  by  their  foreman,  (X 
£L  Booth,  presented  to  the  district  court  of  Dubuque  ooun^, 
then  in  session,  the  following  indictment  for  selling  liquor.* 
Then  follows  a  copy  of  the  indictment,  setting  forth  the 
p^per  venue,  term  of  court,  and  that  the  grand  jurors  in 
and  for  paid  county,  duly  selected  and  impanneled,  upon 
their  oath  present,"  &a  As  the  county  and  state  are  dis-  * 
tinctly  named  in  the  margin  at  the  commencement  of  the 
indictment,  and  the  county  referred  to  as  ^'  said  conn^,* 
and  the  indictment  avers  that  the  grand  jurors  were  duly 
elected,  impanneled  and  sworn,  we  think  this  objectioa  ia 
without  foundation.  The  indictment  is  in  substantial  com- 
pUance  with  §  2916  of  the  Code,  and  therefore  cannot  be 
deemed  invalid. 

4.  The  indictment  does  not  allege  any  specific  offense,  and 
does  not  contain  a  sufficient  information  of  the  accusation 
against  defendant  In  reply  to  this,  it  is  only  necessary 
to  say  that  the  offense  is  averred  in  the  language  of  the 
Oode.  It  charges  defendant  with  being  a  ''  retailer  of 
intoxicating  liquors  by  the  glass  or  by  the  dram,  to  be 
then  and  there  drank,  in  and  about  the  premises  of  him, 
the  said  William  Zumhoff,  by  consumers  and  purchaseia 
thereof,  and  did  then  and  there,  on  divers  diflbrent  and 
separate  times,  retail  to  divers  persons,  to  the  jurors 
unknown,  twenty  glasses  or  drams  of  rum,  brandy,  gin, 
whiskey  and  wine,  and  other  intoxicating  liquors,"  Ac 
Hie  section  of  the  Oode  which  defines  the  offense,  nm|>ly 
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prohiMts  the  retail  of  intoxicating  liquors  1)7  the  glass  or 
by  the  dram,  §  925.  It  follows,  therefore,  that  the  indict- 
ment in  this  case,  contains  more  words  than  are  necessary 
to  define  the  offense.  It  not  only  ayers  all  that  was  neo- 
essaiy  nnd^r  the  Code,  but  it  also  contains  much  descriptive 
and  explanatory  matter,  which  may  be  treated  as  surplu- 
sage, which  will  not  vitiate  an  indictment.  The  section  of 
the  Code  last  referred  to  declares,  "  the  retail  of  intoxi- 
cating liquors,  in  the  manner  which  is  commonly  denomi- 
nated *  by  the  glass,'  or  *  by  the  dram,'  is  hereby  prohib- 
ited.'* This  portion  of  the  Code  explicitly  defines  the  act 
which  is  prohibited.  Then  follows  in  the  same  section  that 
which  makes  the  sale  of  liquors  in  larger  quantity  than  by 
the  dram,  **  with  a  view  to  their  being  drank  on  or  about 
the  premises,  as  a  selling  by  the  dram  within  the  meaning 
of  this  section."  The  offense  may  be  completely  charged 
without  any  reference  to  this  last  clause  of  the  section.  It 
may  be  charged  in  the  few  words  contained  in  the  first 
division  of  the  section,  without  any  reference  to  what  fol- 
lows, and  still  be  a  perfect  indictment,  and  comprise  within 
its  meaning  tSe  sale  of  liquor  in  any  quantity,  with  a  view  to 
flieir  being  drank  on  the  premises,  as  described  in  the  lat- 
ter division  of  that  section  after  the  word  "  prohibited." 
5.  It  is  next  objected  that  the  indictment  does  not  con- 
clude properly.  It  avers  that  the  offense  was  committed 
by  the  defendant  "  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state."  It  is  claimed  that  as 
the  offence  charged  is  under  a  penal  statnte,  the  indict- 
ment should  conclude  by  a  specific  reference  to  the  stat- 
ute under  whicK  the  same  was  found.  We  can  discover 
no  reason  or  authority  for  this  objection.  The  offence  is 
created  by  statute,  and  when  it  is  alleged  to  have  been 
committed  contrary  to  the  form  of  the  statute,  it  is  suflS- 
cient.  The  body  of  the  indictment,  in  describing  the 
offence,  sufficiently  refers  to  that  portion  of  the  statute 
which  is  averred  to  have  been  violated,  and  it  concludes 
y<».  rv — 85. 
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in  the  usual  form.    It  refers  to  the  "  statute  in  snch 
made  and  provided." 

In  United  States  v.  Gilbert^  2  Sumner,  19,  it  was  held 
that  the  conclusion  of  an  indictment  '^  against  the  form  of 
the  statute" — in  the  singular — is  sufficient  in  all  cases,  evea 
where  the  offence  is  distinctly  within  more  than  one  inde- 
pendent statute.  So  a  conclusion  ^'  against  the  form  of  tha 
statutes,"  in  the  plural,  would  be  good,  even  if  the  offense 
was  punishable  by  a  single  statute  only. 

In  Fuller  v.  State^  1  Blackf.,  63,  it  is  decided  that  an  in- 
dictment should  conclude  contra  formam  stattUi^  when 
the  statute  creates  an  offense  which  did  not  exist  at  com- 
mon law. 

6.  It  is  objected  that  the  indictment  avers  more  thai 
one  offence  in  the  same  count ;  that  it  alleges  the  sale  of 
twenty  glasses  or  drams,  to  divers  persons  at  divers  times, 
and  therefore  shows  different  offences.  To  support  this 
objection,  reliance  is  placed  on  §  2917  of  the  Code.  "  An 
indictment  must  present  but  one  public  offense,  but  suck 
offense  may  be  therein  charged  in  different  forms  to  meet 
the  evidence  in  the  case."  • 

The  offense  presented  by  the  indictment  in  this  case  ii 
no  departure  from  the  above  section.  It  charges  but  one 
public  offense,  and  that  is,  "  the  retailing  of  intoxicating 
liquors  by  the  dram."  It  matters  not  whether  the  defend- 
ant retailed  one  or  twenty  drams,  the  offense  is  still  the 
same,  and  in  violation  of  the  same  section  of  the  Code. 
In  the  one  case  a  mild  penalty  would  be  called  for,  and  ii 
the  other  a  heavier  fine,  or  both  fine  and  imprisonment, 
according  to  the  extent  and  flagitious  character  of  the 
offense.  If  long  continued  and  under  atrocious  circum- 
Btances,  the  severest  penalty  of  the  law  should  be  enforced. 

The  indictment  in  this  case  alleges  the  offense  to  have 
been  committed  as  a  continuous  traffic,  "  on  divers  occa. 
dons  to  divers  persons,"  and  still  it  presents  only  the  one 
offense ;  the  retail  of  intoxicating  liquors  by  the  dram.  <■* 

(a)     Omt  Houae  No,  2  ▼.  StaU,  AnU  173. 
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Tie  offence  charged  is  of  a  continuous  character,  carried 
on  from  daj  to  day,  and  although  the  unlawful  traffic  is 
alleged  to  have  been  continued  for  several  days  or  weeks 
prior  to  the  commencement  of  the  prosecution,  it  maststOl 
be  regarded  as  but  the  one  offence,  made  the  more  enor- 
mous by  its  long  continuance,  and  requiring  the  mor« 
exemplary  punishment. 

The  object  of  the  law  is  to  prohibit  the  retail  traffic  in 
intoxicating  liquors ;  and  it  is  the  imperative  duty  of  the 
officers  of  the  law  to  see  that  object  effectually  and  faith- 
fully secured.  Very  different  views  may  be  honestly  enter- 
.  tained  in  reference  to  the  expediency  or  propriety  of  the 
law,  but  no  difference  of  opinion  should  prevail  as  to  the 
duty  and  necessity  of  maintaining  the  dignity  and  majesty 
of  all  laws.  Every  man,  whether  in  public  or  private  life, 
should  unite  in  requiring  a  strict  enforcement  of  all  laws 
enacted  for  the  preserviition  of  life,  property,  peace  and 
prosperity. 

Courts  are  especially  called  upon  to  overlook  slight  tech- 
nical objections,  to  disregard  popular  prejudices,  and  to  so 
construe  statutes  and  adjudge  causes,  that  the  avowed 
objects  of  the  legislature  for  the  public  good  may  be 
respected  and  enforced.  To  this  end,  an  indictment  in 
snbstantial  compliance  with  the  statute  upon  which  it  is 
framed,  should  not  be  deemed  insufficient,  however  defec- 
tive it  may  be  in  mere  matters  of  form,  which  cannot  prej- 
udice the  rights  of  the  accused.  The  indictment  at  bar 
is  by  no  means  perfect  in  form,  still  it  is  good  in  substance 
and  contains  no  defect  that  can  prejudice  the  rights  of  the* 
defendant  For  that  reason  the  court  below  very  correctly 
overruled  the  demurrer. 

Judgment  affirmed. 

•/.  Burt^  for  plaintiff  in  error. 

2>.  O-  Clond^  Attorney  Oeneral  for  the  state. 
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MoEwsN  V.  Tatlob  ei  al. 

Where  a  license  to  keep  a  ferrj  does  not  give  to  tiie  ferrjman  the  < 
pririlege  for  a  certain  distance  above  and  below  his  ferry,  he  cannot  sostria 
an  injunction  against  parties  who  maj  croes  paasengers  in  a  skiff  withia 
that  distance ;  especiallj  if  the  petition  does  not  allege  that  they  had  na 
license  to  keep  a  skiff  ferry,  and  does  not  aver  that  they  took  pay  for  dol- 
ing passengers. 

Appeal  from  Keokuk  District  Cowrt, 
Opinion  by  Gbsbnb,  J.  The  petition  was  filed  in  thig 
case  by  David  McEwen,  for  an  injunction  against  Andrew 
Taylor  and  Benjamin  Hollingsworth.  It  sets  forth  that  on 
the  15th  of  April,  1851,  the  petitioner  was  duly  licensed  to 
keep  a  ferry  across  the  south  fork  of  Skunk  river  in  Keoknk 
county,  by  the  board  of  commissioners  of  said  county ;  that 
said  privilege  extended  two  miles  above  and  two  miles  below 
the  point  designated  for  the  ferry  ;  that  he  prepared  and 
kept  said  ferry  in  strict  accordance  with  the  license ;  that 
the  defendants  had  been  in  the  constant  habit,  during  the 
previous  year,  of  keeping  a  skiff  and  canoe  to  carry  pe^ 
sons  across  said  river  at  a  point  within  two  miles  of 
complainant^s  terry  ;  that  the  persons  who  are  thus  ferried 
or  crossed,  are'  not  the  owners  of  a  mill  or  their 
customers  ;  that  he  cannot  say  how  much  money  they  have 
received  for  such  crossing;  that  the  number  of  persons 
who  cross  the  river  at  their  point  is  increasing  every  day ; 
that  they  aver  their  determination  to  continue  the  running 
of  said  boat  and  declare  their  determination  to  build  a  boat 
within  a  short  time,  and  to  use  the  same  so  as  to  pass  teams 
and  horses  as  well  as  footmen ;  that  unless  they  are  res- 
trained, they  will  continue  the  said  crossing,  build  said 
boat  to  engage-in  ferrying  generally,  and  do  such  injury  to 
the  rights  of  said  plaintiff,  that  he  will  have  no  adequate 
remedy.  The  petition  concludes  in  the  usual  form,  with 
a  prayer  for  an  injunction  which  was  granted. 
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To  this  petition,  defendants'  filed  a  demurrer  which  was 
BBStained,  and  the  injunction  dissolved.    The  only  error . 
assigned  is,  that  the  conrt  sustained  the  demurrer. 

The  license  from  the  county  commissioners,  a  copy  of 
which  is  annexed  to  the  petition,  shows  that  plaintiff  wa» 
authorized  to  keep  a  certain  ferry  at  a  point  designated,  for 
five  years  irom  the  14th  day  of  April,  1851  ;  the  said 
license  to  extend  two  miles  above  and  two  miles  below, 
said  point.  The  license  does  not  give  him  the  exclusive 
privilege.  It  is  not  an  exclusive  license.  It  merely  per- 
mits the  plaintiff  to  keep  a  certain  kind  of  ferry  at  the 
point  and  within  the  limits  named,  for  the  term  of  five 
years.  As  it  confers  merely  the  authority  to  keep  the  kind 
of  ferry  described  in  the  license,  without  making  that 
authority  or  franchise  exclusive,  and  as  the  petition  does 
not  aver  that  the  defendants  had  not  a  license  to  keep  a 
skiff  or  canoe  ferry,  and  as  the  petition  does  not  aver  that 
they  crossed  passengers  in  their  skiff  or  canoe  for  pay,  we 
think  the  court  did  not  err  in  sustaining  the  demurrer.  If 
the  license  had  been  granted  to  the  plaintiff  with  an  exclu- 
sive privilege  for  two  miles  above  and  two  miles  below,  he 
might  then  sustain  an  injunction  against  parties  wh6  should 
in  any  way  cross  passengers  within  the  space  designated, 
to  the  injury  of  his  franchise. 

Such  exclusive  privilege  cannot  be  inferred  ;  it  should  be 
expressed  in  the  license  or  charter,  and  if  not  so  expressed 
it  cannot  be  enforced.  If  it  had  been  so  expressed  in  the 
license  before  us,  we  should  have  reversed  the  decision,  and 
sustained  the  petition,  although  it  does  not  show  that 
defendants  crossed  passengers  for  hire.  As  it  is,  we  are 
constrained  to  the  opinion  that  the  court  below  ruled  cor- 
rectly. 

Judgment  afiirmed. 


Geo.  G.  Wright^  for  appellant. 
Charles  Negus^  for  appellees. 
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TiLTLom  V.  Bbobst. 

GonrtruciiTe  serrice,  bj  publication,  ii  not  good,  unleat  ord«red  bj  tkt 
court,  after  the  return  of  the  notice,  **  not  found/'  to  the  appearance  tfirm  of 
the  court. 

Where  the  defendant  did  not  receive  personal  Mrrice,  nor  appear,  in'additioa 
to  the  constractiYo  serrice  hj  publication,  it  should  appear  of  record  tkata 
copj  of  the  petition  was  directed  to  him  through  the  post  office,  as  required 
bj  the  Code,  (  1826. 

Appeal  from  Monroe  District  Court. 

Opinion  by  Greene,  J.  December  14,  1852,  JoBeph 
Brobst  filed  in  the  district  court  of  Monroe  county,  his  peti* 
tion  against  John  II.  Taylor,  to  foreclose  the  equity  of 
redemption  to  certain  lands  sold  for  the  taxes  of  1851. 

The  o^ginal  notice  was  returned,  "not  found,"  on  the 
23d  of  the  same  month.  During  the  month  of  January  fal- 
lowing, notice  of  the  proceeding  was  published  in  a  weekly 
paper.  On  the  8th  of  February,  at  the  first  t«rm  of  court 
after  the  proceeding  was  commenced,  it  appears  that  the 
cause  came  on  to  be  heard,  and  proof  of  publication  by 
afiSdavit  was  made,  and  the  court  ruled  that  the  defendant 
plead  by  the  next  morning.  The  defendant  failing  to  plead 
by  that  time,  judgment  was  rendered  against  him  by  deianlt| 
and  a  decree  to  close  and  bar  the  equity  of  redemption  wai 
granted.  Several  objections  are  urged  to  the  proceedings, 
on  points  of  law  which  have  been  so  often  disposed  of  that 
we  do  not  deem  it  necessary  to  consider  them.  And  it  ii 
only  necessary  to  advert  to  those  points  in  the  case  upon 
which  the  decision  in  this  court  must  turn. 

1.  It  appears  that  the  original  notice  was  not  returned  to 
the  next  term,  and  that  the  notice  by  publication  was  not 
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authorized  by  the  court.  It  has  been  decided  by  this 
eonrt  in  Pinkney  v.  Pinkney  and  in  Lot  Two  v.  SweUand^ 
^>  that  notice  by  publication  cannot  be  considered  good, 
unlees  authorized  by  the  court  after  the  retnm  of  the  origi- 
»al  notice  to  the  appearance  term  therein  designated. 

The  record  in  this  case  clearly  shows  that  the  court  had 
not  acquired  legal  jurisdiction  over  the  person  of  the  deten- 
dant 

2.  The  court  rendered  judgment  by  default,  without 
jrequiring  proof  that  a  copy  of  the  petition  and  notice  had 
been  directed  through  the  post  office  to  the  defendant,  as 
required  by  §  1826  of  the  Code.  Such  proof  was  essential 
to  the  exercise  of  jurisdiction  over  the  defendant  In 
BroghiU  v.  Lash^  8  Q.  Greene,  367,  this  court  decided  that 
where  service  of  notice  has  been  made  by  publication  only^ 
default  should  not  be  entered  without  proof  that  a  copy  o* 
the  petition  and  notice  was  directed  to  the  defendant  at  hia 
usual  place  of  residence,  or  that  his  residence  could  not  be 
ascertained  ;  and  that  such  proof  will  not  be  presumed,  but 
should  appear  of  record. 

This  proof,  in  cases  where  there  has  been  no  personal 
service  or  appearance,  is  made  an  essential  etement  of 
jurisdiction  by  the  Code,  §  1826,  and  therefore  the  court 
should  require  it  before  entering  a  rule  or  judgment  of 
de&ult  against  the  defendant,  and  the  record  in  such  a  case 
should  show  that  this  element  of  jurisdiction  had  been  sup- 
plied. Where  constructive  service  is  made  to  take  the  place 
of  actual  personal  notice  or  appearance,  such  service  should 
not  only  be  made  apparent  of  record,  but  it  should  also 
appear  that  such  service  was  made  in  substantial  compli- 
ance with  the  Code.  The  record  in  the  present  case  shows 
noisuch  compliance.  On  the  contrary,  it  shows  that  these 
essential  requirements  of  the  Code  were  not  performed,  and 
therefore  shows  ^ema  faciey  that  the  decree  of  foreclosnre 
was  coram  non  judice,  and  void.  The  cause  will  therefore 
be  remanded  to  the  district  court,  with  the  hope  that  that 

(a)^ffil0pp.334,  465. 
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court  will  acquire  either  actual  or  legal  constructive  juria^ 
diction  over  the  person  of  the  defendant,  before  rendering 
any  judgment  or  decree  against  him. 
V  Decree  revened. 

J.  E.  Nealy  for  appellant. 

A,  W.  Curtis  and  Wm,  Loughridgey  for  appellee. 


MoBOAN  et  al.  v.  MgLaseh. 

A  Tcrbal  contract  for  two  lots,  to  be  paid  for  in  printing  and  cash,  ia  witlkia 
the  etatate  of  frauds,  if  no  part  of  the  stipulated  price  had  been  paid,  and 
if  the  vendee  did  not  acquire  poasesaion  of  the  premises. 

Where  C,  as  executor  of  the  estate  of  P.,  was  garnisheed,  and  answered  thai 

P.  was  indebted  to  M.  K.  &  Co.  in  the  sum  of  $140 ;  that  M.  had  verbiUf  | 

contracted  to  buy  two  lots  of  P.,  and  to  pay  $300  for  them,  half  in  print- 
ing and  half  in  cash  ;  that  the  bill  of  M.  K.  <&  Co.  was  to  go  in  part  pay- 
ment ;  that ''  in  case  the  balance  of  said  purcliase  money  is  not  paid,  and  I 
ahould  conclude  to  rescind  the  contract  and  receive  back  the  two  lota,  then  { 

the  estate  will  be  owing  about  the  amount  of  6ne  hundred  and  forty  del-  ' 

lars ; "  held,  that  the  court  was  justified  in'  rendering  judgment  against  I 

tiie  garnishee,  to  be  paid  by  the  estate. 

Appeal  from  Des  Moines  District  Court.  \ 

Opinion  hy  Greene,  J.  In  this  case,  P.  M.  McLaren 
bad  obtaioed  judgment  against  Morgan,  McKinnej  &  Go^ 
and  caused  garnishee  process  to  be  issued  against  Joshua 
Copp,  executor  of  the  estate  of  F.  J.  C.  Peasley.  Tfc 
executor's  answer  was,  in  substance,  that  he  understood  the 
estate  to  be  indebted  to  Morgan,  McKinnej  &  Co.,  in  a 
sum  amounting  to  something  over  one  hundred  and  forfj 
dollars  ;  '^  that  J.  M.  Morgan  purchased  or  contracted  for 
two  lots  in  Peaslej's  addition  to  the  city  of  Burlington,  for 
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which  he  was  to  pay  said  Peasley  the  snm  of  three  hundred 
dollars,  one-half  to  be  paid  in  printing,  and  the  other  half 
to  be  paid  in  cash;  that  the  bill  presented  by  Morgan, 
McKinney  &  Go.  was  to  go  in  part  payment ;  that  there 
was  no  bond  or  deed  given  by  Peasley  for  said  lots;  that  it 
wafi  a  verbal  arrangement  between  him  and  Morgan;  that 
if  the  balance  of  the  purchase  money  is  paid  within  a  rea- 
sonable time,  he  will  be  entitled  to  a  deed  for  the  lots;  and 
ih  case  the  balance  of  said  purchase  money  is  not  paid,  and 
I  should  conclude  to  rescind  the  contract  and  receive  back 
the  two  lots,  then  the  estate  will  be  owing  about  the  amount 
of  one  hundred  and  forty  dollars,"  &c  Upon  this  answer, 
judgment  was  rendered  against  the  garnishee  for  the  sum  of 
one  hundred  and  forty  dollars,  to  be  paid  by  the  Peasley 
estate,  and  upon  this  judgment  an  appeal  is  taken. 

It  is  claimed,  that  the  answer  shows  that  there  was  a  valid 
subsisting  contract  for  two  lots,  between  Morgan,  McKin- 
ney  &  Co.,  and  Peasley,  and  that  the  one  hundred  and  Ibrty 
dollars  should  be  applied  in  part  payment  of  the  two  lots, 
and  consequently  should  not  be  treated  as  an  indebtednesa 
from  the  estate.  We  could  ngt  deny  the  correctness  of  this 
position,  if  the  answer  showed  that  the  verbal  contract  for 
the  two  lots  had  been  made  with  Morgan,  McKinney  &  Co., 
instead  of  James  M.  Morgan,  and  if  it  showed  that  the 
vendor  had  received  a  portion  of  the  purchase  money  from 
(hem,  or  had  placed  the  vendees  in  possession  of  the  lota 
by  virtue  of  the  contract.  It  appears  by  the  answer, 
that  the  contract  was  with  J.  M.  Morgan  alone,  that  he  was 
to  pay  one-half  of  the  price  of  the  lot  in  printing,  and  the 
other  half  in  cash.  It  is  not  pretended  that  any  payment 
had  been  made  upon  the  lots,  or  that  Morgan  was  in  pos- 
session. Consequently  no  e>^dence  of  this  contract,  in' 
relation  to  a  transfer  of  an  interest  in  land  was  admissible 
in  evidence,  unless  in  writing,  and  signed  by  the  party  to 
be  charged  therewith.  Even  as  between  Morgan  and  Peas- 
ley, the  contract  is  clearly  within  the  statute  of  frauds,; 
*8ft 
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Code,  §§  2409,  2410,  2411.  As  the  contract  coald  not  be 
treated  as  valid  in  its  effects  upon  Morgan,  a  fortiori^  it 
could  not  as  to  Morgan,  McEinney  &  Co.,  who  were  a  third 
party  to  the  arrangement.  The  statement  in  the  answer, 
^  that  the  bill  of  Morgan,  McKinney  &  Co.  was  to  go  in 
]»art  payment,"  does  not  show  that  it  was  applied  in  part 
payment  of  Morgan's  intended  purchase,  nor  does  it  show 
that  that  firm  agreed  that  their  daim  should  be  so  applied. 

The  record  does  not  show  that  this  J.  M.  Morgan  is  even* 
a  member  of  the  firm  of  Morgan,  McKinney  &  Co. ;  but 
if  he  is  a  member  of  that  firm  it  does  not  follow  that  the 
credits  of  that  firm  can  be  appropriated  for  the  payment 
of  his  individoal  indebtedness,  in  preference  to  the  indebt- 
edness of  the  firm.  But  in  this  case  there  was  no  individ- 
ual indebtedness  from  Morgan  to  the  estate  of  Peasley. 
As  the  answer  shows  the  transaction,  there  was  no  valid 
contract  between  the  parties.  Morgan  could  not  enforce  a 
specific  perfonnance  against  the  estate  for  the  lots,  nor 
could  the  state  sustain  an  action  against  Morgan  for  the 
price  of  the  lots.  There  was  no  written  agreement,  no 
payment,  no  possession  ;  and  consequently  there  could  be 
no  competent  evidence  in  reference  to  this  real  estate  trans- 
action. 

We  conclude,  then,  that  there  was  no  valid  contract 
between  Peasley  and  Morgan,  McKinney  &  Co.,  in  refer- 
ence to  the  lots ;  that  the  answer  shows  the  Peasley  estate 
to  have  been  indebted  to  that  firm  in  the  sum  stated,  and 
that  judgment  was  correctly  rendered  against  the  garni- 
shee. 

Judgment  affirmed. 

Wm.  Thompson^  for  appellants. 
Brotonififf  and  Tracyy  for  appellee. 
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If  an  instnietion  aaked,  appears  to  be  legally  correct,  the  lefuaal  of  the  eoui 
to  give  it  will  not  be  deemed  ezroDeous,  unleaa  it  appean  to  hare  beea 
applicable  to  the  caae. 

Where  a  purchase  was  ihade  under  an  agreement  to  paj  a  certain  amoant  at 
a  future  daj,  and  to  give  a  note  for  the  same ;  and  where  the  purchaser 
refused  to  give  the  note,  the  amount,  in  consequence  of  such  refusal,  cannol 
be  considered  as  due  before  the  time  stipulated. 

If  a  party  agrees  to  giye  the  note  of  a  third  partj,  in  full  payment  of  a  bal- 
ance due  from  him,  and  fails  to  deliver  the  note,  as  agreed,  when  requested, 
the  amount  may  be  sued  for  as  a  cash  demand. 

A  party  cannot  sue  for  and  recover  money  before  it  becomes  due,  eren  if  the 
debtor  refuses  to  gire  his  note  for  the  amount  payable  at  the  time  sUpa- 


A  court  is  justified  in  refusing  an  instruction  which  is  calculated  to  mislead 
the  jury,  although  it  may  state  a  principle  of  law  correctly;  or  the  court 
may  give  such  instruction  in  a  modified  form,  so  as  to  present  the  law 
applicable  to  the  facts,  more  appropriately  and  inteDigibly  to  the  jury. 

Where  the  evidence  is  conflicting,  and  whore  the  couit  overruled  the  motion 
for  a  new  trial,  based,  in  part,  upon  th«  insufficiency  of  the  testimony  t* 
sustain  the  verdict,  this  court  will  not  disturb  the  judgment,  unless  it  is 
apparent  of  record  that  there  was  no  evidence  before  the  jury  upon  soms 
point  in  the  case  so  material  that,  in  the  absence  of  proof  upon  it,  the  ver- 
dict could  not  be  justified. 

Appeal  from  Johnson  District  Court. 

Opinion  ly  Gbeenb,  J.  Tho  transcript  discloses  bnt 
little  of  the  history  of  this  cas^  It  appears  that  the  suit 
was  commenced  before  a  justice  of  the  peace.  But  it  does 
not  appear  upon  what  the  action  was  founded,  or  what  issue 
was  tried  before  the  jury.  The  verdict  of  the  jury  in  the 
district  court  informs  us,  "  that  the  said  Adam  Hunter  did 
not  promise  in  manner  and  form  as  the  said  Green  Hall 
hath  complained  against  him.'* 

The  plaintiff  filed  a  motion  to  set  aside  the  verdict  and 
grant  a  new  trial.  The  motion  was  refused.  In  this,  it  is 
claimed  the  court  erred,  and  eight  reasons  are  assigned 
which  we  will  briefly  consider  under  three  heads  : 


540  SUPREME   COURT    GA8S8, 

JBaXk  *.  Hanler. 

1.  The  court  refused  to  give  the  following  inBtnictions,  asked 
by  the  plaintiff:  *'  That  if  the  jury  believe  from  the  evi- 
dence, that  Adam  Hunter,  the  defendant,  purchaaed  the 
horse  of  the  plaintiff,  either  in  peron  or  by  hie  agent,  and 
pay  the  balance  of  fifty  doUars  in  a  note  due  at  a  future 
period ;  and  that  on  request,  Hunter  refused  to  give  said 
note,  the  jury  will  find  a  verdict  for  the  plaintifls.'*  If  this 
proposition  states  the  law  correctly,  it  may  still  be  ques* 
tioned  whether  it  was  applicable  to  the  case  before  the 
court  The  record  does  not  show  the  nature  of  the  action, 
nor  the  issue  submitted  to  the  jury.  A  portion  of  the 
evidence  is  set  forth  in  the  bill  of  exceptions,  but  that  does 
not  sufiSciently  advise  us  of  the  true  condition  of  the  case 
and  of  the  issue  joined.  This  court  decided  in  Tryon  v. 
Oxleyy  3  O.  Greene,  289 ;  that  if  the  instruction  asked, 
had  even  been  a  correct  legal  proposition,  it  would  not  have 
been  error  to  refuse  it,  unless  it  appeared  applicable  to  the 
evidence  before  the  jury,  and  the  merits  of  the  case  as  pre- 
sented by  the  parties.  If  the  instruction  asked  was 
correct  in  law,  we  could  not  with  propriety  say  that  the 
court  erred  in  refusing  it,  unle^  it  appeared  applicable  to 
the  case.  By  calling  to  our  aid  the  alternative  instruction 
given  by  the  court,  in  place  of  the  instruction  refused, 
together  with  the  evidence  of  record,  it  might  be  safely 
assumed  that  the  instruction  asked  was  not  jstrictly  appro- 
priate. 

Hie  rejected  instruction  refers  merely  to  a  note  due  at  a 
future  period.  The  substitute  given  by  the  court  refers  t^ 
a  note  on  a  third  person,  and  also  to  the  parties^  own  note, 
payable  at  a  future  period,  and  instructs  the  jury  correctly, 
clearly  and  appropriately  under  each  description  of  note. 
Under  the  rejected  instruction,  the  jury  were  directed  to 
arrive  at  the  same  conclusion,  whether  the  note  was  to  be 
made  by  defendant,  or  to  be  the  note  of  some  third  party. 
In  this  particular,  it  is  vague  and  uncertain.  If  abstractly 
correct,  t^e  think  the  rejected  instruction  is  not  sufiiciently 
explicit  or  sufficiently  appropriate  to  render  a  new  trial  i 
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^asary.  But,  is  it  eoirect  t  We  think  not.  If  correct,  it  is  a 
principle  that  we  kare  not  jet  diBeovered^and  which  we  should 
be  sorry  to  recognize  as  law.  The  instruction  asks  the  coart 
to  adopt  as  law  this  doctrine  :  That  where  a  man  contracts 
a  debt  payable  at  a  fntore  day,  and  fails  togire  his  note  as 
agreed,  he  becomes  at  once  Uable  to  pay  the  amount,  and 
suit  may  be  maintained  against  him  before  the  payment 
becomes  due.  We  think  it  would  be  difficult  to  find  any 
authority  to  sustain  this  doctrine. 

The  instruction  asked,  assumes  that  the  fiulure  to  give 
the  note  for  the  amount  due  at  a  future  day,  would  change 
the  terms  of  the  liability  so  as  to  make  the  amount  due  and 
payable  at  once.  The  plaintiff  might,  perhaps,  in  such  case, 
sue  specially  for  the  note  under  the  special  contract  to  fur- 
nish the  same,  but  he  could  not  sue  for  the  amount  of  the 
debt  until  the  same  became  due. 

2.  The  instruction  given  by  the  court  below,  in  place  of 
the  one  refused,  is  alleged  to  be  erroneous.  It  was  given 
to  the  jury  as  follows : 

"  Tliat  if  they  believed  from  the  evidence  that  Adam 
Hunter,  the  defendant,  purchased  said  horse  of  the  plain- 
tiff, either  in  person  or  by  his  agent,  and  was  to  give  the 
two  colts  and  the  balance  in  a  note  of  fifty  dollars  on  a 
third  person,  which  note  was  to  operate  as  an  absolute  pay- 
ment of  said  balance  of  fifty  dollars,  and  the  said  Hunter 
refused  to  give  said  note  on  demand,  that  in  that  case  they 
would  find  for  the  plaintiff;  but  if  the  jury  believed  from 
the  evidence  that  the  said  balance  of  fifty  dollars  was  to 
be  paid  at  a  future  period,  agreed  upon  by  the  parties,  and 
that  the  said  Hunter  was  to  give  his  own  not«  therefor, 
payable  at  said  future  period,  and  that  the  said  Hunter 
refused  to  give  his  note,  that  in  that  event  the  said  plain- 
tiff was  not  entitled  to  recover ;  the  eaid  time  for  which 
the  credit  was  to  run  not  having  expired."  This  instruc- 
tion embraces  all  the  law  contained  in  the  rejected  instruc- 
tion, and  applies  the  law  appropriately  to  two  given  state- 
ments of  &cta. 
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If  the  jurors  found  that  Hunter  agreed  to  give  the  note 
•f  some  third  person  in  absolute  payment  of  the  balance 
agreed  upon,  and  if  Hunter  refused  to  deliver  the  note  te 
Hall,  on  demand,  then  upon  such  failure  to  make  payment 
as  agreed,  it  became  a  money  demand,  and  plaintiff  might 
recover  accordingly.  This  is  upon  the  principle  that  a 
note  payable  in  property  becomes  a  cash  note  if  the  payor 
fails  to  make  the  payment  at  the  time  and  in  the  manner 
specified.  So  this  division  of  the  instruction  contemplates 
the  facts  that  the  demand  was  to  be  paid  in  the  note  of  a 
third  party,  and  that  the  defendant  failed  to  make  the  pay- 
ment as  agreed,  consequently  it  became  at  once  a  cash 
demand. 

The  other  branch  of  this  instruction  simply  announces 
the  proposition  that  a  man  cannot  sue  for  and  recover 
money  before  it  becomes  due,  not  even  if  the  debtor  refu- 
ses to  give  his  note  for  the  amount.  It  is  the  very  con- 
verse of  .the  doctrine  contained  in  the  rejected  instruction. 

This,  and  the  other  instructions  given  by  the  court, 
appear  to  cover  the  entire  case,  and  embrace  all  the  law 
clearly  stated  and  applied  to  the  given  facts.  Without  the 
rejected  instruction  the  jury  would  be  likely  to  arrive  at  a 
correct  conchision  ;  with  it,  their  views  would  most  likely 
have  been  embarrassed,  confused  and  uncertain. 

A  court  is  justified  in  refusing  an  instruction  which  is 
likely  to  mislead  the  jury,  although  it  may  state  a  princi- 
ple of  law  correctly.  Or  the  court  may,  as  in  this  case,  give 
the  instruction  in  such  a  modified  form  as  to  present  the 
law  applicable  to  the  facts  more  appropriately  and  intel- 
ligibly to  the  jury. 

The  ^reat  object  in  charging  jurors  is  to  instruct  them 
in  the  law  of  the  case,  the  most  appropriately,  concisely  and 
clearly,  so- that  they  may  have  no  difficulty  in  arriving  at 
a  legal  conclusion  upon  the  facts  as  they  may  find  them. 
If  a  special  instruction  asked  is  calculated  to  defeat  this 
object,  it  becomes  the  duty  of  the  court  either  to  refuse  it 
unconditionally,  or  to  give  it  under  such  modifications  as 
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wonld  be  likely  to  remove  or  correct  that  which  might 
mislead  the  jurors.  Such  was  the  action  of  the  district 
court  in  the  case  at  bar,  and  we  think  it  worthy  of  imita- 
tion in  all  similar  cases. 

3.  It  is  objected  that  the  court  below  erred  in  refusing 
anew  trial,  on  the  ground  that  the  verdict  was  contrary  to 
evidence.  We  have  carefully  examined  the  evidence  set 
forth  in  the  bill  of  exceptions,  and  cannot  discover  that  it 
is  so  in  conflict  with  the  verdict  as  to  justify  a  new  trial. 
The  district  judge  and  jurors  had  the  witnesses  before 
them,  and  were  in  a  better  condition  to  judge  of  their  cred- 
bility,  and  therefore  much  better  qualified  to  weigh  and 
reconcile  the  conflicting  portions  of  testimony  than  those 
who  did  not  see  and  hear  the  witnesses.  In  such  a  case  we 
should  be  very  reluctant  to  disturb  the  verdict,  on  the 
ground  of  insufficient  testimony. 

In  a  case  like  the  present,  where  the  evidence  is  con- 
flicting, and  where  the  court  below  overruled  the  motion 
for  a  new  trial,  based  in  part  upon  the  insufliciency  of  the 
testimony  to  sustain  the  verdict,  this  court  will  not  dis- 
turb the  verdict,  unless  it  is  apparent,  of  record,  that  there 
was  no  evidence  before  the  jury  upon  some  point  in  the 
case  so  material  that  in  the  absence  of  proof  upon  it  the 
verdict  could  not  be  justified. 

Judgment  aflSrmed. 

•/.  D.  Templin^  for  appellant. 

Wm.  Penn  Clarke^  for  appellee. 
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WImn  pwt  of  a  debt  wm  paid  andcr  Ibe  annoimceaittit  thai  H  dioiild  te 
received  in  fall  satisfaction,  and  where  the  creditor  silent!/  aoquieeoed  in 
the  proposition,  by  taking  the  monej ;  held,  that  io  the  atMence  of  couid- 
cration,  such  implied  promias  to  take  part  in  pajment  of  the  whole  debt^ 
was  not  a  legal  satisfaction. 

In  an  action  bj  a  landlord  to  recover  a  balance  on  rents,  the  tenant  canast 
object  to  instructions  given  bj  the  court  in  support  of  the  landlord's  light 
to  the  premises. 

Where  an  irrelevant  instruction  was  given,  which  could  not  preiodioe  appd- 
lant,  the  judgment  will  not  be  reversed. 

After  a  trial  upon  the  merits,  without  objection  to  the  pleadings,  the  jndg- 
ment  will  not  be  reversed,  because  a  replication  -was  not  filed.  It  will  ba 
presumed  that  the  replication  waa  waived. 

Appeal  from  Dubuque  District  (hurt 
Opii%ion  hy  Greene,  J.  This  suit  was  commenced  by  Mar- 
garet Finn,  administratrix  of  the  estate  of  Patrick  Finn, 
before  a  justice  of  the  peace,  to  recover  an  amount  of  min- 
eral rent  trom  Dennis  Sullivan  and  Daniel  Crowley.  Plain- 
tiff recovered  a  judgment  for  the  amount  claimed,  and 
defendants  appealed  to  the  district  court.  The  cause  was 
again  tried  by  a  jury.  Verdict  and  judgment  for  plaintiff. 
A  motion  was  made  for  a  new  trial  and  overruled. 

To  the  proceedings  below,  we  find  a  long  list  of  errors 
assigned.  The  most  material  of  them  may  be  included 
under  three  propositions. 

1.  If  a  debtor  pays  to  a  creditor  a  less  amount  than  is 
due  under  an  averment,  that  it  must  be  in  full  satisfaction, 
does  *it  amount  to  such  satistaction  where  the  creditor 
remained  silent  or  acquiesced,  and  subsequently  refused  to 
acknowledge  it  as  such?  The  court  refiised  to  instruct  the 
jury  in  the  affirmative,  but  did  instruct  them,  that,  "  If  from 
the  evidence,  the  jury  believe  that  there  has  been  a  satisfac- 
tion made  by  the  defendants  in  this  case,  they  must  find  for 
the  defendanta." 


I0W4  ^^y?'  ^^^4' Ht 

W/ire  refn^ed,  aasnm^  that  the  annoanjcieinjeAt  of  ^  df^btor, 
that  he  was  paying  a  ledB  amount  in  full  payment  of  tho 
irhole,  wovli  amonot  to  a  IjQgal  satie&ction,  when  the  c^- 
ifQv  M  th0  tim^  ailently  fcqi4epe^-  Th^  infttnioti^i^ 
W»ceoo]woQyjrefi90f»d,for8iichl8notthe]^W«  'Sk»WV9fl^ 
of  a  part,  is  not  a  foil  payment,  even  if  the  creditor,,  withoiU 
consideration,  verbftlly  a^veed  to  receive  such  p^  payipept 
ju  satisfaction  of  the  whole  amount  There  must  be  some 
jcoasideration  for  the  promise  to  receive  a  less  sum  in  sati^ 
fiiction  of  a  greater,  in  order  to  make  such  promise  binding. 

It  was  held  in  White  v.  Jordan^  27  Maine,  370,  thajt 
a  payment  made  in  money  of  a  part  of  a  debt,  does  not 
operate  to  extinguish  the  whole  debt,  although  it  be  received 
as  a  payment  in  full,  unless  there  is  some  consideratiou  fp,r 
tibe  relinquishment  of  the  portion  not  due.  So  in  JSve  v. 
Mosely^  2  Strobh.,  203,  a  partial  payment  of  fi  debt,  liqui- 
jdated  and  payable,  which  is  acknowledged  to  be  in  pay- 
foeut  of  the  whole  amount,  is  not  a  legal  satisfaction  of  th0 
whole  amount;  see  also  Brook  v.  White^  2  Mat,  2S3; 
Fallow  V.  mU,  24  Wend.,  294;  Bailet/  v.  Day,  26  M»iue,.8^ 

In  this  case,  the  instructions  asked  by  the  defeudants 
hielow,  do  not  assume  that  the  plaintiif  even  promised  to 
receive  the  partial  payment  in  full  satisfaction.  The  first 
merely  claims  that  if  she  left  "  the  impression  on  him — ^tl^e 
agent  of  the  defendant's — ^that  she  took  it  in  satisfaction  of 
her  demand  to  that  date,  she  cannot  revoke  what  she  hae 
done  and  defeat  the  satisfaction  without  returning  the 
money  thus  received."  The  second  proposes,  "  that  if  she 
received  the  money  having  been  first  told  that  sb0 
received  it  in  full  satisfaction  to  date  ;  then  it  is  a.  satis* 
faction  and  a  refusal  to  acknowledge  it,  afterwards  cannot 
defeat  it"  It  is  not  pretended  that  their  was  anything 
more  than  an  implied  promise  to  recover  a  portion  in  satis- 
&ction  of  the  whole  demand  ;  nor  is  it  pretended  that  the 
demand  was  not  due,  or  that  it  was  not  liquidated,  or  that 

Vol.  IV. 86. 
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it  was  of  a  doabtfal  character,  or  that  there  was  Bfj  other 
consideration  for  her  to  take  the  less  in  satisfaction  of  the 
greater  snoL 

We  conclude  then^  that  the  CDart  was  not  onlj  justified 
in  refosing  these  iostractions,  but  that  it  would  have  been 
gross  error  if  they  had  been  given.  The  substitute  given 
bj  the  court,  was  quite  as  favorable  for  the  defendants,  as 
the  doctrine  ol  satisfaction  would  justify. 

J.  It  is  objected  that  the  court  ened  in  giving  the  follow- 
ing instruction  :  '^That  if  an  administratrix  expends  money 
in  good  faith  to  improve  property  belonging  to  the  estate  of 
the  deceased,  that  her  acts  will  be  protected  by  the  court, 
and  the  benefit  will  pass  to  the  estate  even  though  the 
expenditure  was  not  strictly  proper  for  an  administratrix 
lo  enter  into." 

We  cannot  understand  how  this  instruction  could  in  any 
way  effect  the  rights  of  the  detendants  ;  nor  can  we  see 
that  it  was  in  any  way  applicable  to  the  issue  submitted  to 
the  jury.  The  defendants  were  lessees  of  the  plaintifi^  and 
held  under  her  as  tenants.  She  sued  them  for  the  rent 
mineral,  which  they  had  sold  and  converted  into  money. 
There  is  no  question  raised  by  the  pleadings,  or  evidence  in 
the  case,  that  could  render  such  an  instruction  nec-essary  or 
appropriate.  Whether  the  administratrix  expended  the 
money  of  the  estate  properly  or  improperly,  could  not  in 
any  way  affect  the  liability  of  tenants  to  pay  their  rents. 
That  question  might  be  material  to  the  heirs  or  creditors, 
but  it  could  not  affect  or  impair  the  liability  of  the  tenants 
or  debtors  of  the  estate.  These  defendants  held  under  the 
plaintiff,  and  had  paid  rent  as  her  tenants,  and  were  there- 
fore estopped  from  denying  her  rights,  and  cannot  object  to 
any  instruction  given  in  support  of  those  rights. 

So  far  as  the  defendants  were  concerned,  it  matters  not 
whether  the  instruction  was  given  or  refused.  It  could  not 
have  any  influence  with  the  jury  upon  the  questions  sub- 
mitted to  them.     As  they  could  not  be  prejudiced  by  this 
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irrelevapt  instruction,  the  judgment  will  not  be  rcTersed 
because  it  was  given. 

3.  It  is  claimed  that  the  defendants  were  entitled  to  a 
judgment  under  the  pleadings.  This  objection  was  not 
raised  in  the  court  below,  and  consequently  should  not  be 
entertained  here.  As  the  defendants  referred  the  entire 
issue  to  the  jnry,  and  as  the  merits  of  the  case  have  been 
determined  without  objection  to  the  pleadings,  it  is  too 
late  now  to  raise  that  objection.  The  only  ground  for 
this  objection  is  that  plaintiff  did  not  file  a  replication  to 
defendant's  answer,  in  which  he  averred  payment.  If  the 
answer  was  such  as  called  for  a  replication  to  deny  new 
matter,  averred  by  way  of  avoidance,  after  a  triiil  upon  the 
merits,  without  objection  to  the  state  of  the  pleadings,  it 
will  be  presumed  that  defendant  waived  the  replication.  It 
has  often  been  decided  by  courts,  that  after  a  trial  upon 
the  merits,  a  judgment  will  not  be  reversed  because  there 
was  no  replication  to  defendant's  plea ;  Olen  v.  Copelandy 
2  Watts  and  Serg.,  261. ;  Bcmd  v.  Bills,  3  Stewart,  283. 

The  other  objections  urged  to  the  instructions  and  pro- 
ceedings below,  are  so  obviously  without  fouifdation,  that 
we  do  not  consider  them  worthy  of  notice. 

Judgment  affirmed. 

Samueh  and  VandeveVj  for  appellants. 

Z.  GUirJc  and  Smithy  McKinlay  and  Poor^  for  appellee. 
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Aa  tfOUoa  via  eomnene^d^gmiiut  three  jont  and  aercrd  mik^ 
warj  nole^  An  atteekinent  wie  sued  oat  againgt  one  of  them*  on  tke 
alkigped  groond  Ihat  he  had  dispoaed  of  hia  pvoperty^  with  intent  to  deAftad 
hiaereditora ;  held»  thai  the  otmrt  waa  jnatified  in  aeMtsg  aaide  Ae  aittMli* 
Beo t  agamat  one  of  the  defeadant'a  onljr,  whera  there  ww  no  afermettt  theft 
the  other  defendants  were  inaolvent,  or  in  ikOing  ciicnmatanoee. 

An  attachment  may  be  jnatified  againat  one  of  the  maken  of  a  joint  and  aer- 
entpromianrj  note,  if  the  petition  lor  the  attachment  ahowB  that  ti»  olliar 
deblon  'wn  inaolfwit*  or  ne»  waideate  of  the  atatew  of  Ihlk  tha^  hai 
ahaaondad*  ao  that  theoidinarj  prooe»eon]d  not  be^aened  Qpoo  tham. 

The  object  of  the  attachment  fatw  ia  to  aecara  oediton  againat  the  effbrli  of 
debtors  to  defrand  them,  hence  an  attachmer.t  ahonld  be  granted  only  when 
tha*  object  it  to  be  attained. 

ThftfiHBte,  neceaaarf  to  jnatiff  an  attachment,  should  enat  as  to  ail  the  debloBB 

rjof  ft  joint  and  aereial  obligatioa  ;  or  if  the  facts  do  not  apply  to  afl,  it 
should  appear  that  the  remaining  debtors  are  insolvent,  before  Uiere  can  be 
oocadon  for  the  procen. 

An  amendment  to  pleadings  may  be  refoaed*  if  the  ptopeaad  amewlflBaBt 
cannot  aaeompliah  the  ok^ect  intended .  4 

Appeal  frara  Muscatine  Dietrict  Court. 
Opinion  hy  Gsbbne,  J.  This  salt  was  fonnded  on  a 
promiaaory  note,  in  which  21  Washburn  <fc  Son,  J.  W- 
Cohick  and  W.  D.  Ament,  jointly  and  severally  promised 
to  pay  five  handred  and  eighty-seven  dollars  and  fifty  cents 
to  C.  L.  Phelps  or  order.  The  note  was  indorsed  in  blank 
by  C.  L.  Phelps,  and  this  suit  was  instituted  by  Adam  Ogil- 
vie  and  William  St  John,  as  holders  of  the  note.  The 
petition  was  filed  in  the  usual  form,  and  at  the  appearance 
term  of  the  court  an  amendment  was  filed  to  the  petition, 
by  which  one  of  the  plaintifib  swore  that  the  matters  set 
forth  in  the  petition  were  true,  afid  that  as  deponent  verily 
believed,  one  of  the  defendants,  Gohick,  had  disposed  of  his 
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property  if  Hh  intent  to  defraud  his  creditora,  and  tbei*efore 
prayed  that  a  writ  of  attachment  might  be  issued  against 
tbe  said  Cobiek.  The  attachment  was  issued  accordingly. 
Cohick  appeared  and  moved  to  quash  the  writ.  The  fourth 
leason  assigned  for  this  motion  is,  that  '*  the  petition  and 
netioe  are  against  Z.  Washburn  &  Son,  J.  W.  Cohick  and 
W.  D.  Ament,  jointly,  for  a  debt  due  by  them  jointly,  and 
the  attachment  is  against  J.  W.  Cohick  alone ;  and  it  is  not 
atated  that  the  said  Washburn  &  Son  and  the  said  W.  D. 
Ament  are  insolvent,  nor  non-residents  of  the  State,  nor 
about  to  dispose  of  their  property,  or  that  the  plaintiffi 
were  in  dangei*  of  losing  their  demand  unless  attachment 
was  issued  against  Cohick."  On  this  reason  the  court 
granted  the  motion,  and  decided,  that  ^  the  plaintifi  could 
not  sue  his  writ  of  attachment  against  only  one  of  the  defen- 
dants.*' 

We  think  the  attachment  proceeding  was  very  properly 
set  aside,  but  we  think  the  plaintiffi  might  have  made  out  a 
case  which  would  have  justified  an  attachment  against  only 
one  of  the  defendants.  If  the  petition  had  shown  that  the 
other  defendants  were  insolvent,  or  non-residents  of  the 
State,  or  that  they  had  absconded^  so  that  the  ordinary  pro- 
eess  could  not  bfe  served  upon  them,  the  attachment  against 
Cohick  might  have  been  justified.  Biit  as  no  such  case  is 
made  out  by  the  petitibn,  as  there  is  nothing  to  show  that 
the  other  makers  were  not  abundantly  solvent  and  able  to  pay 
the  note,  it  follows  that  sl  prima  facie  case  was  not  made 
out  for  the  attachment. 

The  auxiliary  process  of  attachment  was  instituted  to 
.secure  creditors  against  the  efibrts  of  debtors  to  defraud 
ibem,  and  it  can  only  be  justified  where  it  is  apparent  that 
the  creditor  is  likely  to  lose  his  debt,  or  be  seriously  delayed 
in  its  collection  unless  that  process  is  awarded.  When,  as 
in  this  case,  the  liability  is  joint  and  several,  and  when 
ihere  are  three  different  j)artie8  responsible  for  the  pay- 
ment, one  or  even  two  of  those  parties  may  have  placed 
himself  in  a  position  that  would  justify  an  attachment 
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against  Lim  or  them,  on  an  indebtedness  for  which  he  or 
they  were  alone  liable,  and  still  if  the  remaining  party  is 
solvent  and  able  to  pay  the  debt,  an  attachment  could  not 
be  justified.  If  the  remaining  solvent  debtor  had  sufficient 
to  pay  the  debt,  and  had  done  nothing  to  justify  the  belief 
that  iie  was  about  to  dispose  of  his  property  with  intent  to 
defraud  his  creditors,  there  could  be  no  necessity  for  the 
attachment 

The  facts  necessary  to  justify  an  attachment  should  exist 
as  to  all  the  debtoirs  to  a  joint  and  several  obligation,  or  if  the 
facts  do  not  apply  to  all,  it  should  appear  that  the  remain- 
ing  debtors  are  insolvent  before  there  can  be  occasion  for 
that  process.  It  should  appear,  ^iwaayac^V,  that  the  cred- 
itor is  in  some  danger  of  losii;g  his  demand,  for  some  of 
the  reasons  set  forth  in  the  attachment  law,  before  the 
spirit  and  object  of  that  law  can  be  made  applicable  to  the 
case.  It  follows,  then,  that  the  com*t  below  ruled  cor- 
rectly, in  reference  to  the  attachment  After  the  court 
decided  this  motion,  the  plaintiffs  moved  to  amend  the 
original  petition  by  striking  out  the  names  of  all  the  defend- 
ants, with  the  exception  of  Cohick's  name,  but  this  was 
refused.  K  this  motion  was  made  with  the  view  of  hav- 
ing the  attachment  reinstated,  it  was  very  properly  rejected. 
The  petition  with  the  note  annexed  would  still  show  that 
the  suit  was  commenced  on  a  joint  and  several  instrument| 
and  the  same  reason  would  apply  why  an  attachment 
should  not  be  issued  against  one  of  the  debtors  alone, 
unless  the  others  were  shown  to  be  insolvent,  or  subject  to 
the  attachment  process.  True,  any  one  of  them  might 
have  been  sued  under  the  Code,  §  §  1681  1682,  but 
It  doco  *iol  follir;;  iLut  lh  titti*cLincnt  miglit  bcj  issued 
gainst  him  alone,  unless  apparent  that  the  others  were 
insolvent  or  in  failing  circumstances. 

The  bill  of  exceptions  does  not  show  expressly  the  object 
of  the  proposed  amendment,  but  we  must  infer  that  it  was 
for  the  pui-pose  of  having  the  attachment  against  Ck>hicks 
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properly  reinfltated,  and  with  that  object  we  think  the  court 
did  not  exceed  a  sound  discretion  in  overruling  the  motion 
to  amend. 

Judgment  affirmed. 

Henry  0^ Connor^  for  appellants. 

J.  Scott  Richman  and  S.  Whicker  for  appellee. 


Wilson  v.  Stripe. 

Wliere  propertj  exempt  from  execution  is  taken  on  attachment,  the  fact  maj 
be  shown  on  motion  to  diBSolve  the  attachment,  or  on  motion  to  hare  the 
propertj  released.  Bat  if  the  party  fails  to  avail  himself  of  such  motion, 
it  does  not  foUow  that  his  right  to  the  propertj  is  forfeited,  or  that  he  maj 
not  recover  in  an  action  of  replevin. 

The  action  of  replevin  is  authorised  bj  the  Code,  to  recover  the  poeaeesion  of 
perscinal  propertj ,taken  on  legal  process,  if  it  was  exempt  from  seizure  bj 
SQch  process. 

▲  judgment,  until  reversed,  is  conclusive  of  everj  issue  that  was  or  should 
have  been  tried  under  the  pleadings,  but  it  is  not  conclusive  of  facts  tlia^ 
were  not  in  issue,  nor  admitted  bj  the  pleadings,  and  therefore,  if  connected 
with  an  order  to  se])  propertj  under  attachment,  it  is  not  conclusive  that 
the  propertj  was  not  exempt  frura  execution.  An  order  to  seU  proper^, 
made  at  the  time  and  in  connection  with  a  judgment,  is  independent  of  the 
judgment,  and  maj  be  revoked  or  defeated  bj  a  replevin  of  the  propertj 
without  impairing  the  judgment. 

A  judgment  with  an  order  to  sell  propertj  under  attachment,  is  not  a  bar  to 
an  nct'o-^  of  r'^'^T'^"?"  f-ir  \hr\  pro^^f^rtj.  f^"^  tV»  r^r»»ir.(^  t^'^t  »t  v*?  o"»''"r][^t 
from  execution. 

Ajppeal  fom  Lee  Dietrict  Court. 
Opinion  hy  Greenb,  J.    This  was  an  action  of  replevin, 
commenced  by  William  C.  Stripe,  against  Geo.  B.  Wilson 
-as  constable,  to  recover  the  possession  of  a  horse  which 
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Inisoh  had  taken  on  attachment  i^gainst  Stripe.  He 
petition  claimed  to  recover  on  the  gromid  that  tiie  horte 
was  exempt  from  execution.  The  canae  was  anbrnittod  to 
the  conrt  without  a  jtxrj.  On  the  trial,  it  appeared  that 
the  plaintiff  was  the  head  of  a  fitmily,  and  that  he  had 
no  other  horse  than  the  one  taken  in  replevin.  The  court 
rendered  judgment  in  &vor  of  plaintiff;  and  decided  that 
the  plaintiff  in  replevin  might  have  joined  issue  on  tibe 
trial  before  the  justice  of  the  peace,  and  might  have  claimed 
there  that  the  horpe  was  exempt  from  execution  or  attach- 
ment, but  that  he  was  not  bound  to  do  so  under  the  Oode ; 
and  by  not  doing  so,  he  did  not  waive  his  right  to  claim 
the  horse  as  exempt  from  attachment ;  that  the  judgment 
and  proceeding  in  attachment,  before  the  justice  of  the 
peace,  is  not  a  bar  to  this  action  of  replevin. 

From  this  decision,  Wilson  appealed,  and  contended  that 
Stripe  ought  to  have  claimed  the  horse  as  exempt  from  exe- 
cution, on  the  trial  of  the  suit  of  Tapping  v.  Stripe^  in 
which  the  horse  was  attached,  and  that  as  he  failed  to  m^ke 
the  issue  at  that  time,  he  was  stopped  li^m  claiming  htm 
in  any  other  way. 

It  appears  that  Tapping  sued  Stripe  before  a  justice  of 
the  peace,  on  a  promissory  note ;  that  the  horse  in  question 
ivas  delivered  to  the  constable  on  garnishee  process  as  the 
property  of  Stripe  ;  that  judgment  was  rendered  against 
Stripe  by  default,  and  the  horse  was  ordered  to  be  sold. 

Although  the  proceeding  is  not  expressly  authorised  by 
the  Code,  still  we  agree  with  the  couxl;  below,  that  tto 
defendant  might  have  appeared  before  the  justice  for  the 
purpose  of  showing  that  the  property  was  exempt  from  the 
sttachmenu  Where  all  the  property  attached  is  exempt, 
the  iBLCt  might  be  shown  on  motion  to  dissolve  the  attach- 
ment, or  on  motion  to  have  the  exempted  property  released. 
But  if  the  party  &ils  to  avail  himself  of  such  motion,  it 
does  not  follow  that  his  right  to  the  property  under  the  law, 
is  forfeited,  or  tliat  he  is  estopped  from  recovering  it  in  an 
'lidtion  6f  replevin. 
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'3Hie  setion  ol  repleyin  it  expree»lj»  anthorized  by  tko 
CSode,  wli«re  the  o^eot  is  to  recover  the  poBsession  of  per- 
8<mal  property  tn^Eoi  from  the  owner  ^y  legal  process,  and 
wltieh  was  exempt  from  seknre  by  mch  process  ;  §  §  1994, 
1905.  The  owner  of  sneh  exempted  property,  may  avaU 
himielf  of  this  remedy  st.any  time  before  the  property  is 
finally  edd  by  virtue  of  such  process,  unless  the  same  issue 
had  been  res  judioaia  on  motion,  in  reference  to  the 
atlaefament.  No  such  motion  was  snbmitted  and  tried  in 
ibe  present  case ;  consequently,  the  proceeding  by  replevin 
w«e  authorized. 

Bat  it  is  contended  that  the  property  attached  was 
ordered  to  be  sold  to  satisfy  the  judgment,  and  that  such 
order  and  judgment  are  conclusive  against  Stripe.  This 
proposition  goes  too  far.  Such  a  j  udgmc^t,  until  reversed, 
is  conclusive  of  every  issue  that  was  or  should  have  been 
tried  under  the  pleadings.  It  is  conclusive  of  defendant's 
indebtedness  to  the  plaintiff,  but  it  is  not  conclusive  of 
facts  that  were  in  no  way  in  issue,  nor  admitted  by  the 
pleadings.  It  is  conclusive  that  the  horse  was  ordered  to 
be  sold  to  satisfy  the  judgment,  but  it  is  not  conclusive 
that  the  horse  was  not  exempt  from  sucli  sale,  for  that  ques- 
tion was  in  no  way  involved  by  any  issue  before  the  court. 
Had  a  motion  been  made  and  tried  to  vacate  or  dissolve 
the  attachment  levy,  on  the  ground  that  the  property  was 
exempt,  and  if  that  issue  had  been  decided,  then  the  ques- 
tion might  be  regarded  as  res  judicata^  and  might 
be  pleaded  in  bar  to  this  action. 

The  judgment  in  the  district  court  in  this  action  of 
replevin  is  claimed  to  be  in  conflict  with  the  judgment  in 
Tapping  v.  Stripe^  before  the  justice  of  the  peace.  It  is 
claimed  that  the  one  is  collaterally  impeached  and  set  aside 
by  the  other,  in  direct  opposition  to  the  uniform  rulings  of 
this  court,  in  reference  to  the  conclusiveness  of  judgments 
when  collaterally  assailed.  But  we  can  see  no  such  con- 
flict between  the  two  judgments.  The  judgment  against 
♦86 
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Stripe  before  the  justice  of  the  peace  is  in  no  way  impaired 
bj  the  judgment  in  replevin.  It  possesses  the  same  force, 
▼italitj  and  conclnsiveness  since  the  replevin,  that  it  did 
before.  Trne,  the  auxiliary  proceeding  in  rem  is  affected 
by  ity  but  that  is  no  part  of  the  judgment  upon  the  merits, 
lliat  judgment  is  perfect  either  with  or  without  the  attach- 
ment proceeding.  It  is  also  independent  of  the  order  of 
sale,  and  as  complete  without,  as  it  can  be  with  that  order. 
Consequently,  as  the  replevin  proceeding  merely  affected 
the  order  of  sale,  it  did  not  impair  the  judgment.  It 
merely  prevented  an  illegal  sale  of  property  to  satisfy  the 
judgment,  but  left  the  judgment  just  as  effectual  against 
property  subject  to  execution  as  it  was  before  the  replevin 
suit  was  commenced. 

We  therefore  conclude  that  the  judgment  and  order  to 
sell  the  property  was  not  a  bar  to  the  action  of  replevin, 
for  the  property  which  was  exempt  from  seizure  under  the 
attachment. 

Judgment  affirmed. 

Ed/wards  and  Turner^  for  appellant. 

J.  MaUh&tMj  for  appellee. 
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In  an  action  for  injniy,  sustained  bj  the  overturning  of  a  stage  coach,  the 
declaration  of  the  pUintiff,  made  at  the  time  of  the  injarjr,are  adminible 
in  evidence,  as  a  part  of  the  res  pntae. 

If  a  declaration,  made  at  the  time  the  act  was  done,  is  caltulaied  to 
explain  the  character,  nature  or  qualitj  of  the  &cts  constitnting  the  act 
and  its  effects,  so  far  ss  to  unfold  and  harmonise  them  as  parts  of  the  same 
transaction,  then  such  declaration  maj  be  regarded  as  psrt  of  the  res  gestae, 
and  fdiould  go  to  the  jurj  with  the  principal  &cts  in  the  case. 

Stage  coach  proprietors,  who  cany  passengers  for  corapensention,  are  respon- 
sible for  all  accidents  and  injuries  happening  to  paasongers,  which  might 
have  been  prevented  hj  human  care  and  foresight ;  they  are  consequentlj 
bound  to  furnish  good  and  strong  coaches  and  harness,  gentle  and  well 
broke  horses,  skillful  and  prudent  drivers,  and  the  smallest  dcg^ree  of  neg- 
ligence in  these  particulars  will  render  such  proprietors  liable  for  any  injury 
to  passengers. 

Where  a  psasenger  has  been  injured  in  consequence  of  the  gross  negligence 
of  a  stage  proprietor,  by  the  employment  of  a  known  drunken  driver,  the 
injured  party  may  be  entitled  to  exemplary  damages. 

If  a  stage  proprietor  or  carrier  is  guilty  of  gross  negligence,  it  amounts  to 
that  kind  of  gross  misconduct  which  will  justify  a  jury  in  giving  exem- 
plary damages,  even  where  an  intent  or  design  to  do  the  injury  does  not 
appesr. 

A  tender  admits  the  liability  or  indebtednesH  to  the  amount  of  the  sum  ten- 
dered. 

Appeal  from  Scott  District  Court. 
Opinion  by  Grbkne,  J.  This  action  was  commenced  by 
John  Coe  against  John  Frink  &  Co.,  proprietors  of  stage 
coaches  running  between  Eock  Island  and  Chicago,  to 
recover  damages  for  injuries  sustained  bj  the  negb'gent 
and  c'^rclorn  ""^1^0**!^"^  of  dcfby^^^.?'^!'?'  ^r>nr»Vj  in  yV^c*^  he 
had  taken  passage.  The  cause  was  submitted  to  a  jury. 
Verdict  in  favor  of  plaintiff  for  the  sum  of  two  hundred 
and  seventy  dollars.  Judgment  accordingly.  A  motion 
made  by  defendants  below  for  a  new  trial,  was  overruled. 
Defendants  appealed,  and  now  urge  reasons  for  reversing 
the  judgment. 
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1.  It  is  claimed  that  the  conrt  erred  in  permitting  to  be 
given  in  evidence  the  plaintiff  'b  declaration,  made  at  the 
time,  in  reference  to  the  injuries  he  had  received  by  the 
casnaltj.  It  appears  that  the  court  permitted  the  follow- 
ing question  to  be  pnt  aiid  answered :  **  What  did  the 
plaintiff  my  at  the  time  <^  the  overturning  of  the  coach 
as  to  the  injury  he  received  f "  The  answer  to  this  ques- 
tion showed  that  the  plaintiff  said  at  the  time  of  the  injury 
that  his  hand  was  fast  and  mashed.  To  this  interrogatory 
and  answer  we  can  see  no  objection.  This  declara- 
tion of  the  party  was  a  part  of  the  res  gestae.  It  wascon- 
temporaneous  with  the  injury,  and  illustrated  its  character. 
It  expressed  the  bodily  feelings  of  the  party,  the  location 
and  nature  of  his  suffering.  Whether  that  declaration 
was  real  or  feigned  the  jury  should  determine  from  the 
other  facts  and  circumstances  of  the  case  ;  1  Greenl.  £v., 
§§102,  108. 

In  §  102,  Professor  Greenleaf,  among  other  appropri- 
ate examples,  speaks  of  the  representation  of  a  sick  person 
as  to  the  nature,  symptoms  and  effects  of  the  malady  under 
which  he  was  laboring  at  the  time,  which  may  be  received 
as  original  evidence,  as  distinguished  from  hear  say.  TFpon 
the  same  principle  should  the  declarations  of  a  wounded 
man  be  received,  as  to  the  nature  and  effects  of  the  injury, 
especially  where  those  declarations  were  made  immediately 
after  the  calamity,  and  while  his  injured  limb  was  &st 
under  the  coach.  It  would  seem  impossible  to  make  dec- 
larations more  strictly  a  part  of  the  res  gestae  than  the 
words  of  the  plaintiff  in  this  case,  uttered  while  his  hand 
was  still  fast  under  the  upturned  coach,  which  had  pro- 
duced the  wound. 

According  to  the  authorities,  if  such  a  declaration  was 
imade  at  the  time  the  act  was  done,  and  is  calculated  to 
.explain  the  character,  nature  or  quality  of  the  facts  con- 
stituting the  act  and  its  effects,  so  as  to  unfold  and  hai^ 
monize  them  as  parts  of  the  same  transaction,  then  such  a 
declaration  must  be  regarded  as  a  part  of  the  res  gestaSy 


UiimBf  olmjm be  shovn to  tbejnrj  ftbag  witls tbepsift- 
mpBi  fiiete;  J^  ▼.  2bMI^  8  Goim.,  %B»;  OtarUF  r. 
Bwhmrmon,  3  Eelldy,  518 ;  .Sidoif  v.  JSMBfntiy  18  Met^ 
S87;  Aysfdm  t.  J?tir As^,  U  Emt^A^S;  Ji»  «*^  Tayior,  9 
Pidge,«Ell ;  1  <3iieenl.  Ev^  §  10ft. 

In  sn  aetion  bj  a  bailor  afpuut  the  bailee  for  loflabjrbui 
zM^igianoe,  the  declarations  of  the  bailee,  contemporaiMr- 
ona  with  the  loss,  ave  adiaiflttble  in  hia  iavor,  to  ahoivr 
tbe  nature  of  the  Iom.  Storj  on  BailnL,  §  380,  oilm 
TampkvM  y.  8atimmtshy^4t  Sei^.  and  Bawl.,  276 ;  Bmrih 
Ise  v.  Hiohardsonj  11  Wend.,  i6 ;  Doorman  v.  Jenkmij 
2  Ad.  and  El.,  80.  So  in  a  prosecution  for  a  rape,  where  the 
partj  injured  is  a  witness,  it  is  material  to  show  tliat  she 
made  complaint  of  the  injury  while  it  was  yet.recent ;  1 
Greenl.,  §  102. 

AJUxough  we  consider  such  a  declaration  admissiblef  as 
tending  to  prove  the  issue,  still,  it  cannot  of  itself  be 
regarded  as  sufficient  proof  without  some  other  oorrobom- 
tive  CTideace. 

2.  It  is  objected  that  the  court  erred  in  giving  the  fal- 
lowing instruction,  as  requested  by  the  plaintiff  below: 
^^  That  the  proprietors  of  stage  coaches  which  ply  between 
differetit  places,  and  carry  passengers  for  hire  and  com- 
pensation, are  responsible  for  all  accidents  and  injuries  hap- 
pening to  the  persons  of  the  passengers,  whidi  could  have 
been  prevented  by  human  care  and  foresight. 

This  instruction  contemplates  a  great  degree  of  diligence, 
care  and  foresight  on.  the  part  of  stage  proprietors,  but 
not  more,  we  think,  than  sound  public  policy  dictates,  nor 
more  than  the  authorities  justify.  It  was  held  in  Maury 
v.  Tahnadge^  2  McLean,  157,  that  stage  proprietors  are 
bound  tp  use  the  greatest  care  for  the  safety  of  passen- 
gers ;  that  the  least  negligence  by  the  drivers,  or  the  want 
of  skill  makes  them  liable.  So  in  MoKinney  v.  Neil^  1 
McLean,  540,  it  is  decided  that  a  stage  proprietor  is  bound 
to  furnish  good  coaches,  gentle  and  well  broke  horses,  good 
harness,  and  a  prudent,  skilltul  driver,  a^id  is  liable  to  any 
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passenger  who  may  receive  any  injury  from  any  defect  in 
these  particnlars,  and  is  also  liable  for  the  smallest  degree 
of  negligence,  carelessness  or  want  of  skill  in  the  driver. 
With  horses  gentle  and  well  broke,  with  coaches  and  har- 
ness good  and  strong,  with  drivers  sober,  prudent  and 
skillful,  a  stage  coach  line  might  be  regarded  as  managed 
with  human  care  and^foresi^ht  With  such  an  outfit,  stage 
proprietors,  in  a  level  prairie  country  like  Illinois  and 
loway  would  rarely  if  ever  be  called  upon  to  pay  damages 
for  personal  injuries  to  passengers.  In  McKinney  v.  Neilt 
1  McLean,  540,  the  upsetting  of  a  stage  coach  was  held 
to  be  prima  facie  evidence  of  negligence.  That  doc- 
trine is  especially  appropriate  to  a  level  prairie  country, 
where  nearly  every  accident  may  be  traced  to  drunken  or 
grossly  careless  drivers. 

The  instruction  under  consideration  is  quite  as  moderate 
towards  stage  proprietors  as  the  authorities  would  justify* 
It  appears  to  have  been  extracted  almost  literally  from  ele- 
mentary works,  as  the  settled  doctrine  of  modem  decisions- 
Story  on  Bai!m.,§  601;  2  Greenl.  Ev.,  §  221;  Angell  on 
Carriers,  §§  536,  568  and  notes . 

3.  Several  errors  are  assigned  and  urged  in  reference  to 
the  true  measure  of  damaga  These  may  all  be  sufficiently 
comprised  under  one  proposition,  which  was  submitted  by 
defandants  below.  They  requested  the  court  to  instruct  the 
jury,  that  no  matter  whether  they  believed  the  driver  to  be 
drunk  or  sober,  the  plaintiff  is  only  entitled  to  the  actual 
damage  proved  ;  and  that  he  cannot  recover  exemplary 
damages,  unless  he  proves  the  acts  of  the  defendants  to 
have  been  intentional  and  deigned.  This,  doctrine  the 
court  refused  to  submit  to  the  jury  as  law.  Upon  this  point 
we  have  some  difficulty  in  arriving  at  a  conclusion.  IT 
Protessor  Greenleafs  definition  of  damages  is  to  be  taken 
as  the  uniform  test,  applicable  to  all  cases,  then  we  should 
say  that  defendants  submitted  a  correct  proposition,  which 
should  have  been  given  to  the  jury.  Greenleaf  declares, 
that  ^'Damages  fire  given  as  compensation,  recompeose, 
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satisfaction  to  the  plaintiff  for  the  injury  actnallj  received 
by  him  from  the  defendant.  They  should  be  precisely  com- 
mensurate with  the  injury ;  neither  more  nor  less  f  2 
Greenl.  £v.,  §  253.  This  doctrine  in  reference  to  damages 
cannot  be  universal  in  its  application.  It  is  not  appropriate 
to  all  cases  and  to  all  kinds  of  damages.  It  is  not  applica- 
ble to  exemplary  damages,  nor  to  all  cases  where  damages 
cannot  be  ascertained  by  actual  computation. 

It  would  seem  that  Professor  Qreenleafs  extreme  views 
as  to  damages  are  not  justified  by  the  authorities,  and  are 
well  refuted  by  Sedgwick;  see  Law  Reporter  of  June,  184T; 
Sedgwick  on  damages,  pp.  453  to  472;  6  Peters,  262,  282 ; 
3  ib.,  69;  10  ib.,  80,  95;  3  Mass,  546;  10  ib.,  459,  470,  473; 
13  Pick.,  451;  15  ib.,  297;  1  Washington,  152;  3  John.,  56, 
64;  2  Mason,  120;  15  Conn.,  225,  267;  6  Watts  and  Serg., 
150;  13  Alab.,  490,  502;  2  Martin,  257;  3  Scam.,  378;  4 
ib.,  495;  2  Gil.,  432,  436. 

In  a  case  of  gross  negligence  on  the  part  of  a  stage  pro- 
prietor, such  as  the  employment  of  a  known  drunken  dri- 
ver, and  where  a  passenger  has  been  injured  in  consequence 
of  such  negligence,  we  think  exemplary  damages  should  be 
entertained. 

The  term,  exemplary  damages,  as  contra-distinguished 
from  actual  damages,  does  not  appear  to  be  an  entire  stran- 
ger to  the  law,  as  shown  by  the  authorities  already  cited. 

If  a  stage  proprietor  or  carrier  is  guilty  of  gross  negli- 
gence, it  amounts  to  that  kind  of  gross  misconduct  which 
will  justify  a  jury  in  giving  exemplary  damages,  even 
where  an  ''  intent  or  design "  to  do  the  injury  does  not 
appear.  The  reason  and  neeessity  for  this  rule  is  becoming 
yearly  more  apparent.  The  consequences  of  such  negli- 
gence on  the  part  of  carriers,  is  becoming  more  and  more 
appalling.  The  alarming  increase  of  railroad,  steamboat 
and  stage  disasters,  the  frightful  destruction  of  life,  and 
limbs,  and  property,  call  loudly  for  a  strict  enforcement  of 
the  most  exemplary  rules,  in  reference  to  common  carriers. 
If  a  stage  proprietor  employs  a  driver  known  to  be  drunken 
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and  earel«8,  a  mov^  sefrere  raeMiim  of  daaaage.dMMrid 
beawwded  to  the  injwad  part^,  than  in  a  otae  wfa era  aoie 
defree  of  oare  and  diligence  had  been exeiciaed  bj  thepB>- 
prielor.  This  princij^e  appeaia  to  be  fiiTored  in  MaJBrn- 
My  t;  JTeO,  1  MeLeaa,  fi40.  It  waa  held,  that  the  paMii- 
ger  need  show  nodiing  more  than  dial;  the  injary  was  oeca- 
sioned  by  die  npeelting  of  the  stage  ooacfa,  in  order  to  sus- 
tain liis  actioB.  It  Will  then  be  incombent  on  t2ie  deftn- 
dant  to  show  iy  way  qfreducmf  the  damagMf  or  in  bar  of 
tiie  action,  the  circnmetances  of  the  case. 

We  conclude,  then,  that  in  refusing  the  instmctioas 
referred  to  under  this  bead,  the  court  did  not  err. 

4.  Appellants  complaiD  that  the  court  refused  to  instruct 
tiie  jury,  that  the  making  of  a  tender  is  no  confession  or 
admission  of  any  liability  on  dieir  part  We  think  tkis 
olgection  is  wi&out  any  ioondatioo  in  reason  or  authonly. 
In  3  OreenL,  §  600,  it  is  dechured,  that  the  plea  of  tender 
admits  die  existence  and  validity  of  the  debt  or  dxdj ;  7 
John.,  815;  2  Arehbold's  Prac,  184;  13  East,  802;  1  Bqs. 
and  Pull.,  883;  Sib.,  892. 

The  court  could  not  do  othflkrwise  than  refuse  the  instruc- 
tion asked  by  defendant,  for  it.  is  not  law.  The  vesy 
reyerse  of  the  proposition  is  tine.  A  tender  admits  the 
liability  or  indebtedness  to  the  amount  of  the  sum  ten- 
dered.   So  this  court  decided  in  Jokmon  v.  Tr%gg$.  <^ 

Judgment  affirmed. 

Umiih^  McKinlay  and  Poor^  for  appdlants. 

Cook  and  Dilhn  uid  Wm.  Q.  Woodward^  for  appeUea 

(a)    AiiUn. 
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Zkxolieb  t).  Jenniboh. 

Wiere  notices  Jbr  an  appeal  were  withdrawn,  aflcr  thoy  were  left  with  t&a 
ekfk'ind  the  attorney  of  tbe'advenie  partj/iho  cam  romaios  as  if  no  saoh 
Q^^tfoealikd  been  serred. 

Wbere  the  papers  in  a  case  show  that  the  appeal  was  not  taken  within  one ' 
year  from  the  time  judgment  was  rendered,  this  conrt  will  not  set  aside  an 
orc^er  dismissing  such  appeal,  unless  the  fact  is  cleaily  established  that  thqi,  ' 
notices  were  served,  and  an  appeal  perfected  within  the  time  limited  by  the 
Code. 

Appeal  from  Muscatine  District  Couri. 
Opinion  by  Oaebnb,  J.  The  appeal  in  this  case  was 
dismissed,  on  the  gronnd  that  it  was  not  taken  within  one 
year,  after  the  judgment  was  rendered.  A  petition  is  now 
filed  to  grant  a  rehearing  of  the  motion  on  which  the  appeal 
was  dismissed.  By  the  petition  and  answer,  it  appears 
that  notices  of  appeal  .were  served  npon  the  clerk  and 
\Iefendant'8  attorney,  within  a  year  after  the  judgment  was 
rendered,  but  both  of  these  notices  were  soon  after  with- 
drawn. About  six  months  afterwards  a  new  set  of  notices 
were  left  with  the  clerk  and  defendant's  attorney.  Bnt 
these  new  notices  were  not  served  until  several  months  after 
the  time  limited  for  the  appeal  had  expired.  The  petition 
and  affidavit  of  plaintiiS's  attorney  show,  that  the  appeal 
was  not  perfected  at  the  time  the  iirst  notices  were  served, 
and  that  those  notices  were  withdrawn  in  consequence  of 
the  desire  of  one  or  both  of  the  attorneys  to  be  absent  at 
the  time  the  case  would  have  come  before  this  court  if  the 
appeal  Iiad  then  been  perfected.  The  petition  and  answer 
show  considerable  disagreement,  as  to  the  facts  and  cir* 
Gumstances  under  which  the  first  notices  were  withdrawn. 
Vol.  IV. 37. 
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Bat  independent  of  this  disagreement^  the  petifion  does 
not  present  2^  prima  facie  case  for  setting  aside  the  order 
dismissing  the  appeal.  As  the  first  notices  were  rolnnta- 
rily  withdrawn,  the  case  was  left  as  if  no  snch  notices  had 
been  served. 

Where  the  papers  in  a  case  show  that  the  appeal  waa 
not  taken  within  one  year  from  the  time  judgment  waa 
rendered,  this  court  will  not  set  aside  an  order  dismissing 
such  appeal,  unless  the  fact  is  clearly  established  that  the 
notices  were  served  and  an  appeal  perfected  within  the 
time  limited  by  the  Code.  Tliat  fact  is  not  so  established 
by  the  petition  and  affidavit  in  this  case,  consequently  the 
application  must  be  overruled. 

Judgment  affirmed. 

Wm,  O,  Woodwoflrd^  for  appellant 

H,  CyConnoTy  for  appellee. 
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The  district  court  poneneH  general  original  jurisdiction  against  which  nothiof 

will  be  prasQxned. 
The  difitrict  court  is  authorised  to  entertain  a  direct  proceeding  toBct  aside  an 

unauthorised  sale  made  bj  the  sheriff. 
Where  an  objection  to  jurisdiction  was  not  raised  in  the  court  beloir,  it  will 

not  be  entertained  in  the  supreme  court. 
Bj  appearing  and  pleading,  the  defendant  admits  the  jurisdictica  of  the 

court 
When  a  defendant  abides  bj  his  demurrer  to  the  petition,  th(^  court  will  be 

justified  in  rendering  a  judgment  agreeable  to  the  prayer  of  tbe  petition,  Oq 

overruling  the  demurrer. 
The  supreme  court  will  not  consider  new  causes  of  demurrer,  which  were  not 

presented  to  the  court  below. 
Under  a  contract  made  in  January,  1851,  the  homestead  of  the  debtor  is 

exempt  from  execution,  by  virtue  of  the  act  of  1849,  to  exempt  a  home- 
stead from  forced  sale. 
The  homestead  law,  in  force  at  the  date  of  a  contract,  enters  into  and  becomes 

a  part  of  the  contract,  and  the  right  acquired  to  have  the  homestead  exempt 

from  forced  sale,  is  not  impaired  by  a  repeal  of  the  law. 

Appeal  from  Marian  District  Court. 
Opinion  hy  Gbeenb,  J.  At  the  February  term,  A.  D. 
1852,  of  the  Marion  digtrict  court,  "Wilcut  filed  his  petition^ 
setting  forth  that  Bridgman  and  Eeed,  at  the  September 
term,  A.  D.  1851,  obtained  a  judgment  against  him  for 
$258,65,  that  the  contract  on  which  said  judgment  was  ren- 
dered, was  made  about  January  1, 1851 ;  and  after  the 
passage  of  the  act  to  exempt  a  homestead  from  a  forced 
sale,  approved  January  15, 1849  ;  that  an  execution  issued 
on  said  judgment  on  the  2d  of  October,  1851,  and  was  placed 
in  the  hands  of  the  sheriff  of  said  county  ;  that  about  the  15th 
of  said  month,  said  sheriff  levied  said  execution  on  lot  one 
in  block  two,  in  the  town  of  Enoxville ;  that  on  16th  of 
November,  the  said  sheriff  sold  said  lot  to  said  Bridgman 
and  Reed,  for  $80 ;  that  at  the  time  of  making  the  con* 
tract  on  which  said  judgment  was  rendered,  the  petitioner 
was  a  man  of  family,  and  is  so  stiU,  and  at  the  time  of 


J9#  6UPBBA8  OCaaT   OA81K8. 

BridgfBAn  V.  Wilcut 

Tendering  said  judgment,  and  the  levy  and  aale,  he  owned 
no  other  real  property ;  that  he  was  in  possession  of  said 
town  lot,  and  claimed  the  same  as  a  homeatead,  and  that 
he  so  informed  the  sheriff  at  the  time  of  the  lery.  The 
petition  then  prays  that  the  lery  and  sale  may  beaet  aside^ 
and  that  his  title  may  be  quieted. 

Bridgraan  and  Beed  were  made  defendants,  served  with 
notice,  appeared,  and  demurred  to  the  petition^  The  denwrrer 
was  overruled  ;  the  detendanta.stood  iipon<  tMc  demurrer^^ 
and  a  decree  was  rendered  in  accordance  with  the  prayer 
of  the  petition. 
The  defendants  below,  bring  the  caQe  to  this  court. 
1.  It  is  contended  that  the  court  had  no  jurisdictioii  of 
the  case^    N-o  good  reason  has  been  assigned  for  this 
objection.    The  district  courts, of  this  state  possess  generali 
original  jurisdiction*    No  other  judicial  tribunal  in  tbe 
state  possesses  original  powers  to  the  same  general  extent,, 
and  hence  nothing  will  be  presumed  against  its  jurisdiction ; 
Wright  V.  Marsh,  2  G.  Greene,  94.    In  tliC  present  caaei 
ihat  court  appears  to  have  exercised  jurisdiction  in  a  direct 
proceeding  to  set  aside  and  correct  an  unauthorized  sale, 
made  by  an  executive  officer  of  the  court*    That  court,  and 
that  court  only,  was  autliorized  to  entertain  the  proceed^ 
iug^  and  correct  or  set  aside  the  acts  of  fts  own  offide-t. 
Reynolds  v.  Stanhwy,  20  Ohio,  344;  2  Yeates,  516;  T 
Cowen,  367  ;  1  Eng.,  425 ;  6  Wend.,  522  ;  1  Scain.,  488; 
.1  Gil.,  435. 

Besides,  as  this  objection  to  jurisdiction  was  not  raisedr 
in  the  court  below,  it  cannot  be  raised  in  this  court,  nnlesft 
the  reQord  itself  shows  the  proceeding  to  have  boon  coram^ 
non  judice.  By  appearing  and  pleading,  the  defendant 
admitted  the  jurisdiction  of  the  court.  Caudill  v.  Ifu)rpi 
1  G.  Greene,  95  ;  1  Morris,  156,  438  ;  2  Scam.,  264,  279» 

644, 

2.  It  is  objected  that  the.  court  eri?ed  in  ovemling^ 
defendants'  demurrer,  and  in  setting  aside  the  sale.  If  th» 
demurer  waa. correctly  overruled,  it  ii«cdB8arily,.foUowt 
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'ttiftt  tls^  sale  was  properly  set  aside.  As  defendants  choi<> 
to  abide  by  their  demnrrer,  the  court  could  not  do  other- 
wise than  regard  the  petition  as  confessed,  and  render  a 
decree  accordingly  on  overruling  the  demurrer. 

The  important  question  in  this  case  is,  did  the  court  err 
fe  overrnling  the  demurrerl  dn  deciding  this  question  we 
tsannot  entertain  the  new  causes  of  demurrer  raised  in  this 
court.  We  can  only  consider  and  review  those  causes 
wliich  were  assigned  in  the  demurrer  as  filed  in  the  court 
Iwlow. 

The  demurrer  specified  four  causes,  all  of  which  may 
t)e  resolved  under  a  single  question.  Is  a  homestead 
exempt  from  execution  under  a  contract  made  before  the 
Oode  took  effect?  The  first  clause  of  demurrer,  in  sab- 
vtance,  claims  that  the  petition  does  not  aver  that  the  con- 
tract was  made  after  the  Code  took  effect.  The  second, 
that  it  shows  the  contract  to  have  been  made  before  the 
Oode.  The  third  and  fourth  declare  that  a  homestead  is 
iK^t  exempt  from  sale  on  a  contract  made  prior  to  the  Code. 
Thus  it  will  be  observed  that  they  raise  but  the  single 
<|iiestion  as  above  stated,  and  that  the  causes  alleged  are 
not  suflSciently  broad  to  defeat  the  petition,  for  the  very 
obvious  reason  that  they  do  not  aver  that  there  was  no 
iaeh  homestead  law  in  force  at  the  date  of  the  contract, 
and  for  the  still  more  conclusive  reason  that  there  was  such 
a  law  in  force  at  the  date  of  the  contract,  which  entered 
into  and  became  a  part  of  the  contract. 

The  petition  shows  that  the  contract  on  which  the  judgment 
was  rendered,  and  under  which  the  homestead  was  sold, 
was  made  about  the  first  of  January,  1851.  At  that  time 
the  act  of  January  15, 1849,  "  to  exempt  a  homestead  from 
forced  sale,"  was  in  force.  That  act  provided,  that  a  home- 
stead as  therein  designated  should  ^^  not  be  subject  to  forced 
sale  on  execution  or  any  other  final  process,  from  any  court 
for  any  debt  or  liability,  contracted  after  the  fourth  day  of 
July,  184:9."  This  law  remained  in  force  till  July  1st,  1861, 
when  it  was  superseded  by  the  Homestead  Law  of  the  Code. 
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ThiR  law  of  the  Code  in  no  way  impaired  the  obligation  of 
contracts  made  under  the  antecedent  law  on  the  same  subject 
The  old  law  was  merged  into  the  new,  and  contained  the  same 
conditions,  stipulations  and  restrictions  in  all  contracts 
made  under  it,  so  that  the  change  in  the  hiw  contemplated 
no  change  in  contracts,  and^amounted  to  nothing  more  than 
a  continuatiun  of  the  substance  of  the  old  law,  under  a  new 
style  and  in  a  new  book. 

Tiie  homestead  law  in  force  at  the  date  of  the  contract 
haviniij  hecoine  a  })art  of  it,  the  superseding  of  that  law  by 
the  substitntion  of  the  new  law  in  the  Code^  oannotdeprive  the 
debtor  and  his  family  of  their  homestead  rights,  nor  could  the 
repeal  of  the  homestead  law  weaken  or  impair  the  contracts 
made,  or  divest  rights  acquired  while  the  law  was  in  force" 
The  debtor's  right  to  the  homestead  was  acquired  under  the 
law  of  18^9,  and  his  homestead  established  while  that  law  waV 
iu  force,  and  his  peticion  presents  2k prima  fa/yie  case,  show- 
ing his  right  to  the  premises  as  exempt  from  forced  sale 
under  that  law.  This  right  was  not  acquired  under  the 
Code^  nor  was  it  divested  or  impaired  by  it,  and  still  the 
same  homestead  policy  is  continued  and  protected,  and  the 
law  of  1849  is  recognized  by  the  CTode. 

As  the  petition  contained  every  necessary  averment  to 
establish  plaintifTs  right  to  the  homestead,  it  follows  that 
the  dcuiuiier  to  the  petition  was  correctly  overruled. 

Judgment  affirmed. 

J.  C.  Knajpp^  for  appellants. 

ir.  Ptnn  Clurhe^  for  appellea 


IOWA    CTTY,    1854.  5g7 

Mj9M  9,  Sondcrland. 


MtSRS  v.   SuimEBLAND. 

Onaof  two  inakcra  of  a  Hcreral  or  joint  .i:ul  Bcvcral  note,  cannot  avoid  paj- 
mcni  for  a  want  of  connideration,  by  nltowing  that  the  other  maker  of  tb* 
Dote  received  the  entire  conRiderntiun  from  the  pajcc. 

Parole  con teinpciraneons  cvidonco  irt  inndmiwiblo  to  contradict  or  rurj  the 
tcrmfi  of  a  valid  written  in«triim(*nt.  This  rule  is  especiallj  directed 
against  the  adniissio:)  of  anj  other  cvidenffo  than  that  furnished  by  th® 
trrillng  itself,  to  explain  awajr  the  la:igua<^c  employed  by  the  parties  in 
malting  their  contract. 

Evidence  a!iunde  not  ndmiwihlc,  to  show  that  one  of  the  makers  of  a  note 
fsifrncd  the  eamo  with  the  understanding  that'his  liability  to  pay  was  to 

b«  contingent. 

Appeal  from  Wapello  Distriot  Court, 
Opinion  by  GrkknEi  J.  This  suit  was  commenced  on  a 
due  bill  worded  aa  follows:  ^^$1:2  97.  Due  Benjamin 
Sunderland,  administrator  of  the  estate  of  John  DaviSi 
deceased,  forty  two  dollars  and  ninety -seven  cents,  for  value 
received.  July  Ist,  1850.  James  Weir,  Joseph  Myers.*' 
Joseph  Myers  appeared  before  the  justice  and  filed  an 
answer  under  oath,  averring  in  substance  that  the  due  bill 
was  signed  by  lum  as  surety  for  James  Weir,  who,  as 
principal,  received  the  entire  consideration  for  which  the 
rifcte  was  given  ;  that,  he,  Myers,  ns  surety  wac  not  to  j)ay  the 
doe  bill  only  in  case  of  the  insolvency  of  Weir  ;  that  plain- 
tiff knew  and  understood  (hat  his  liability  was  tlius  limited 
and  contingent;  that  the  plaintiff  should  be  required  to 
prosecute  Iho  estate  of  Weir  to  insolvency.  The  answer 
called  upon  plaintift  to  reply  under  oath.  Plaintiff  demur- 
red verbally  to  the  answer.  The  justice  overruled  the 
demurrer,  and  rendered  judgment  against  the  plaintiff,  who 
appealed. 

In  the  district  court  the  same  question  was  presented  on 
the  verbal  demurrer,  and  was  determined  in  favor  of  plain- 
tiff, and  jiidgnori!;  was  rtMidci-cd  against  Myers  on  the  due 
bill. 
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The  only  qaestion  to  be  decided  iB,  do  the  averments  in 
the  answer  constitute  a  bar  to  the  action  ?  The  answer 
admits  that  the  payee  gave  a  full  consideration  for  the 
note,  but  claims  that  the  consideration  was  received  bj 
Weir,  one  of  the  makers.  It  matters  not  which  of  the 
makers  of  a  note  received  the  consideration.  It  must 'be 
presumed  that  the  payee  was  induced  to  give  the  consid- 
eration on  the  credit  of  the  names  attached  to  the  note. 
The  makers  of  such  a  note  are  severally  and  equally 
responsible,  witliout  regard  to  the  party  who  received  the 
consideration.  The  answer,  then,  is  not  good,  on  the 
ground  that  there  was  a  want  or  failure  of  consideration, 
for  the  very  obvious  reason  that  it  shows  upon  its  face  that 
there  was  good  consideration  paid  for  the  note. 

The  answer  claims  that  defendant  signed  the  note  as  a 
conditional  surety,  and  thus  seeks  to  vary  and  contradict 
the  note.  TJie  note  of  itself  appears  to  be  free  fropi 
ambiguity  or  doubt.  It  is  explicit  and  positive  in  its  ten^s 
and  free  from  conditions  or  contingencies.  Tliere  is  noth- 
ing about  it  that  requires  extrinsic  proof  or  explanation. 
Jt  is  then  of  itself  paramount  evidence  of  the  engagement 
or  undertaking  of  the  makers.  The  principle  is  well  set- 
fled,  that  when  parties  have  reduced  their  engagement  1^ 
writing  in  such  terms  as  import  a  legal 'obligation,  cxpreas- 
.ed  with  clearness  and  certainty,  it  is  conclusively  pfe- 
sumed  that  tlie  full  extent  and  manner  of  the  undertakii^g 
are  expressed  in  the  instrument  and  oral  testimony  offered 
to  change,  contradict,  or  alter  the  engagement,  will  J^ 
rejected ;  2  Stark.,  Ev.,  753  ;  1  Qreenl.,  Ev.,  §  875.  Ja 
J}ke  concluding  words  of  this  section  the  rule  is  concisely 
expressed.  "Parole  contemporaneous  evidence  is  inad- 
missable  to  contradict  or  vary  the  terms  of  a  valid  written 
instrument'' 

This  rule  is  uniformly  and  with  especial  force,  directed 
against  the  admission  of  any  other  evidence  than  that  fur* 
Bished  by  the  writing  itself,  to  explain  away  the  Jai;>gnage 
employed  by  the  parties  in  making  their  contract.     TbjO 
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Mjen  «.  Sanderland. 

language  of  tlie  present  note  clearly  expressee  the  terms  of 
the  undertaking  entered  into  bj  the  makers.  They  nncon- 
ditionallj  and  severally  acknowledge  the  indebtedness  of 
the  stated  amount  to  be  due  to  the  payee.  Kow,  one  of  the 
parties  seeks  to  contradict  and  vary  the  terms  of  the  valid 
instrument  by  parole  contemporaneous  evidence.  He  seeks 
to  change  his  absolute  promise  to  pay,  to  a  mere  conditional 
contingent  undertaking.  In  Philip,  Ev.,  555,  it  is  declared 
that  parole  evidence  is  not  admissible,  to  show  that  a  note 
purporting  to  be  pa;f  able  on  demand,  was  intended  by  the 
parties  to  be  payal)le  on  a  contingency.  Nor  can  parole 
evidence  be  received  inconsistent  with  the  terms  of  the  note; 
8tory  on  Promissory  Notes,  §§  57,  58, 69,  and  note  2.  A  long 
*list  of  authorities  might  be  cited  in  support  of  this  well 
established  doctrine,  all  conclusively  showing  that  evi- 
dence aliunde  is  not  admissible,  even  to  show  that  one  of 
the  makers  of  an  absolute  note  signed  the  same,  with  the 
jinderstauding  that  his  liability  to  pay  was  to  be  contingent 
Jt  follows,  then,  that^defendant^s  answer  did  not  set  up  a 
,bar  to  plaintiffs  action,  and  that  the  district  court  did  not 
err  in  sustaining  the  demurrer. 

Judgment  affirmed. 

M,  JR.  LewiSy  for  Appellant 

jK  B.  nenderaJiotty  for  appellee. 
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RULES  OF  THE  SUPREME  COURT  OF  IOWA. 


At  tlie  commencement  of  each  term',  the  causes  will  be 
called  in  order,  bnt  no  case  will  be  tried  on  the  first  call- 
ing, nor  shall  any  bnt  a  continued  case  be  tried  on  the  first 
day  of  the  term,  unless  by  consent  of  parties.  The  same 
rule  will  be  observed  at  any  adjourned  term,  when  the 
adjournment  has  been  more  than  tJiirty  days,  unless  spe- 
cially ordered  otherwise,  at  the  time  of  the  adjournment 

n. 

Upon  the  second  calling,  either  party  has  a  right  to  a 
trial,  unless  for  good  cause  shown.  If  passed  by  the  con- 
sent of  both  parties,  the  cause  will  go  to  the  foot  of  the 
docket,  unless,  for  cause,  the  court  shall  otherwise  direct 

m. 

Causes  submitted  on  written  arguments  will  be  disposed 
of  without  regard  to  their  places  on  the  docket 

IV. 

Proof  of  the  notice  of  appeal  being  served  on  the 
adverse  party,  must  be  made  by  copy  of  the  notice,  with 
the  acknowledgment  of  service  annexed,  or  by  a  return  of 
the  sheriff,  or  by  affidavit  of  such  service. 

V. 

If  an  appeal  is  taken,  fifteen  days  prior  to  a  reglar  tenn 
of  this  court,  and  the  appellant  fails  to  have  the  record 
filed  with  the  clerk  on  the  firet  day  of  the  term,  or  if  when 
taken  within  fifteen  days  of  the  term,  he  fails  to  have  the 
case  so  docketed  at  the  next  succeeding  term,  the  appel- 
lee,  by  producing  a  certificate  of  the  clerk  of  the  district 
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conrt  from  which  the  appeal  was  taken,  stating  that  notice 
of  the  appeal  had  been  dnlj  senred  on  him,  and  that  the 
record  had  been  prepared,  may  have  the  record  filed  and 
the  case  docketed,  and  the  appeal  dismissed,  or  the  jadg- 
ment  afiirmed,  as  the  coart  shall  determine  from  the  cir- 
cnmstances  of  the  case. 

VL 
If  an  appeal  is  taken  at  any  time  before  a  term  of  this 
court,  tlie  appellee  may  waive  the  notice  of  fifteen  days 
and  have  the  record^filcd  and  cause  tried  in  the  first  term 
after  the  appeal,  unless  the  appellant  show  good  cause  for 
a  continuance. 

VIL 

Errors  most  be  assigned  by  the  morning  of  the  first  day 
of  the  term,  unless  good  cause  be  shown  for  llic  failure  to 
do  so,  or  unless  the  court,  by  a  special  order,  extend  tiio 
time. 

vm. 

Assignments  of  error  must  not  be  v. :?rc  and  gonernl, 
where  the  nature  of  the  case  will  pcrrri  r  them  to  he  oth- 
erwise, but  must  be  explicit,  and  must ;  oint  out  with  rea- 
sonable clearness,  the  objection  to  the  judgment  ai»pealel 
from,  or  they  will  bo  treated  as  no  assignment. 

IX. 

Hie  court  will  regard  those  errors  only  which  aro 
assigned. 

X. 

If  no  joinder  in  errors  be  filed  before  the  cause  is  regu- 
larly reached  for  trial,  a  general  joinder  will  be  regarded 
as  having  been  put  in. 

XI. 

All  objections  to  form  must  be  made  before  the  cause  is 
called  for  trial,  otherwise  tlicy  will  be  deemed  waived. 

xn. 

Only  two  counsel  will  be  heard  on  either  side,  except  by 
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epeoisl  *ieay«  of  tlie  eonct^and  the  appefUant  «riU  ixiaB 
easeaiiave  the  opening  and  conchiding  ai^goBMnts. 

xin. 

In  case  of  the  death  of  a  party,  the  same  rules  fihitU 
apply  as  are  provided  by  law  for  cases  in  the  district  court, 
as  far  as  those  rules  are  applicable. 

XIV. 

Itfotious  for  certiorariy  or  for  diminution  of  record,  must 
be  in  writing,  founded  on  affidavit,  unless  the  record  makes 
the  fact  apparent,  or  unless  it  is  admitted  .by  the  advene 
party.  The  application  must  be  made  at  the  first  term 
after  the  appeal,  unless  sufficient  cause  be  shown  for  the 
delay. 

XV. 

The  opinions  of  the  court  must  be  immediately  recorded 
by  the  clerk,  the  originals  must  then  be  placed  in  the 
hands  of  the  reporter.  As  soon  as  they  can  be  spared  T)y 
him,  they  must  be  tiled  in  the  office  of  the  clerk. 

XVI. 

All  motions  must  be  entered  in  the  motion  book,  and 
shall  stand  over  till  next  morning,  after  having  been  pub- 
licly called  by  the  court,  unless  the  parties  otherwise 
agree. 

xvn. 

The  party  having  the  affirmative  in  any  case  arising  in 
chancery,  shall  have  the  right  t6  open  and  conclude  the 
are^ument,  unless  for  cause,  the  court  shall  otherwise  direct. 

XVIII. 

No  appeal  in  chancery  will  be  heard,  until  the  party 
having  the  affirmative  in  this  court,  shall  prepare  for  use 
in  the  argument  and  decision,  a  concise  statement  of  the 
points  in  issue,  and  of  the  testimony.  This  rule  will  apply 
to  cases  at  law  where  the  record  is  voluminous,  and  ft 
becomes  necessary  to  examine  the  facts,  to  determine  the 
legal  questions  involved  ;  and  in  all  such  cases,  where  an 
appearance  is  had  for  the  defense,  such  concise  statement 


will  f be  taken  by  the  court  aa  trae,  unless  the  defendknt- 
shall  concisely  and  definitely  point  out,  in  writing^iwhenur 
the  same  is  intended  to  be  controverted. 

XIX. 

WSfentb'e  originar  papers  in  a  case  in  which  final  judg- 
ment's not  rendered  in  this  court,  are  brought  upon  appeal^ 
or-writ  of  error,  either  party  desiring  to  "withdraw  the  same" 
can  have  leave-  so  to  do,  on  filing  a  receipt  for  them  witK' 
the  clerk,  and  causing  a  copy  to  bo  made  of  those  papers 
which  constitute  the  record  under  §  1977  of  the  Ck)de,  and 
paying  the  clerk's  fee  therefor,  which  costs  shall  be  taxed 
td^the  party  failing  in  this  court;  and  such  copy  shall  be 
filed  by  the  clerk,  and  kept  as  record  in  the  cause.  In 
cases  where  the  costs  of  such  withdrawal  have  not  been' 
charged  in  the  first  bill  of  costs,  the  clerk  is  authorized  to* 
charge  them  as  costs  of  increase,  and  to  issne  execution 
therafoB/ 

XX: 
Copies  of  record  and  arguments  shall  be  paged  at  the* 
tte  bottom  of  the  page,  and  copies  of  record  of  more  than 
fiVe  pages  shall  contain  an  index  referring  to  the  different 
pleadings  and  papers.  Briefs  and  arguments  are  required 
to  be  signed  by  the  counsel,  stating  whether  for  the  plain- 
tiff-or  defendant. 

XXI. 
In  criminal  causes  the  plaintiff  in  error  shall  cause  the 
transcript  to  be  filed  with  the  clerk  of  the  supreme  courty 
at  least  five  days  before  the  day  set  for  the* district,  Irom 
which  the  cause  may  be  brought. 

xxn. 

Incriminal  causes,  the  recognizance  of  the  defendant, 
and  in  civil  causes  the  supercedeasbond, — ^if  one  is  filed — 
OP  a  certified  copy  thereof  in  either  case,  shall  be  sent  up, 
dthtmgh  the  pasty  do  iiot:  order  it*  ^ 

Transcript  of  record,  fjirepared  f6r  the  supreme  court, 


1 
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fiholl  bo  made  BubfitaDtially  in  tido  manner  following;  thai 
iitony: 

Statb  of  Iowa,       ) 
johnson  oountt.  ) 

Pleas  before  the  district  conrt  of  Iowa,  at  a  term  beg;im 
and  holden  in  the  conntj  of  Johnson,  on  the  first  Monday 
of  May,  A.  D.  1857,  before  the  Hon.  R  F.,  judge  of  the 
fourth  jndlcual  district,  of  the  the  state  of  Iowa. 

A.  B.  I 

t;.      f  At  law,  or  in  chancery,  as  the  case  may  be. 
CD.) 

Be  it  remembered  that  heretofore,  to-wit:  on  the  first 
day  of  April,  A.  D.  1857,  petition  was  filed  in  the  office 
of  the  clerk  of  the  district  court,  in  and  for  the  county  of 
Johnson,  in  the  words  and  figures  following,  to  wit : 
[Here  copy  the  petion  in  in  full.] 

Proceed  in  the  same  manner  in  relation  to  whatever 
paper  is  filed — such  as  the  original  notice,  or  a  petition 
for  attachment,  &c. 

If  the  cause  has  come  from  another  county  by  the  change 
of  venue,  begin  as  above,  "  Be  it  remembered,"  and  state 
in  like  manner  all  that  was  done  in  the  county  /ram 
which  the  venue  was  changed. 

And  afterward  there  was  filed  in  the  office  of  the  said 
clerk  a  notice  in  the  words  and  figuses  following,  to-wit : 
[Here  copy  the  notice  in  full.'] 

Upon  which — or  attached  to.  which — ^was  a  return  as 
follows : 

Copy  the  officer's  return,  with  all  indorsements  in  full ; 
if  the  suit  be  by  attachment,  copy  the  petition  or  affi- 
davit, writ  of  attachment,  bond,  notice,  return,  <&c. 

Copy  all  indorsements  on  the  face  of  the  transscript, 
or  copy  of  record,  and  not  upon  the  back  of  the  leaf. 

And  afterward,  to  wit:  on  the  27th  day  of  April,  A. D. 
1857,  there  was  filed  in  the  office  of  the  said  derk  an 
answer  in  the  words  and  figures  following,  to  wit : 
[Copy  in  fuD] 

Should  the  clerk  doubt  what  the  paper  properly  is,  let 
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him  call  it  a  ^^pa/per  in  the  words  and  figures  following/' 
Ac. 

Where  a  paper  is  filed  in  term-time,  add  the  daj  of  the 
'term  to  the  daj  of  the  month — ^as  in  the  next  form. 

A.  B. 


And  afterward,  to  wit:  on  the  4th  day  of  May,  A.  D. 
1868,  it  being  the  4th  day  of  the  May  term  of  the  said 
court,  the  said  A.  B. — or  plaintiff— filed  the  following 
depinrrer  to  the  answer  of  the  said  0.  D. — or  the  said 
defendant — to  wit: 

[Copy  the  demurrer.] 

If  a  party  files  more  than  one  pleading  at  the  same 
time,  they  should  be  numbered  in  their  legal  order,  as  for 
instance  a  demurrer,  plea  and  answer,and  the  transcript 
may  say, 

(stating  date) the  said  C.  D. — or  defendant 

— ^filed  his  demurrer,  plea  and  answer,  which  are  filed  i^ 
bene  esse — or,  subject  to  the  rule. 

A.  B. ) 

vs.    > 

CD.) 

And  now  on  this  5th  day  of  May,  A.  D.  1857,  it  being 
the  fifth  day  of  the  said  May  term  thereof,  this  cause  coming 
on  for  hearing  on  the  plaintiff's  demurrer  to  the  defend- 
ant's answer, — copy  the  entry  of  the  proceedings  of  the 
court,  sustaining  or  overruling  the  demurrer. 

And  afterward  on  the  6th  day  of  the  said  May,  it  being 
the  sixth  day  of  the  said  term,  the  said  plaintiff  filed  his 
replication  in  the  words  and  figures  following,  to-wit : 
[Copy  the  replication.] 

And  afterward  on  the  same  day  the  said  defendant  filed 
motion  and  afiidavit  tor  a  continuante,  as  follows,  t<^wit : 
[Copy  it.] 

And  the  same  being  now  heard  and  considered  by  the 
court,  the  said  motion  is  sustained,  and  it  is  ordered  that 


tbi»«aiie0  be  coDtinnnd  anti}  the  ntet  term  of  the  camt — 
at  the  cost  of  the  defeadant 

°jS:SS'W.(sii«»w.»m,  a:d;  isisr. 

A.  B.  ) 

CD.  I 

And  nowon  thii'iatih  day  of  B^|iitethbef,  it  befn^  "^ 
sdettmd  day  of  said  term;  this '  canie'  coming  oii  for  titti;  - 
came  a  jury,  to-wit : 

twelve  good  and  lawful  men,  who  were  sworn  weB'  and 
traly  to  try  the  issne  between  the  said  parties,  and  a  tme 
verdict  to  render  according  to  the  law  and  evidence  given 
them  in  court,  the  jury  retired  to  consider  on  their  verdf6t ' 
And  afterward  on  the  same  day  the  jury  returned  into  coturf ' 
and  rendered  their  verdict  as  follows  : 

[Copy  ft  as  entered  of  record.]| 
Or  if  the  jury  does  not  return  until  the  noit  day. 


A.B.  I 
CD.) 


And  now  on  this  l.Sth  day  of  September,  Uie  jury  in  the 
foregoing  cause  returned  into  court  and  rendered  their  ver- 
diiit  as  follows : 

[Copy  as  put  in  form  by  the  court:]  ' 

A.B. 

CD. 

And  afterward  on  the  14th  day  of  September,  A.  D. 
1857,  being  the  fourth  day  of  said  term,  the  plaintiff— or 
defendant — filed  his  bill  of  exceptions,  in  the  words  and 
figures  following,  to- wit : 

[Copy  at  large.] 

A.  B.  I 

C.U) 
Kow  on  this  IStb  day  of  September^  A.  D.  1857,  the 
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plaintiff  filed  his  motion  for  a  new  trial,  as  follows,  to-wit: 

[Copy  in  full.] 
A.  B. 

CD. 

And  now  on  the  16th  day  of  September,  A.  D.  1857| 
this  cause  coming  up  for  a  hearing  on  the  motion  of  the 
plaintiff  for  a  new  trial,  it  is  considered  bj  the  conrt  that 
tlie  same  be  overrnled,  or  as  the  record  entry  may  be. 

Then  add  final  entries  of  record,  comprising  final  judg- 
ment, &c.,  and  certificate  of  clerk. 

NoTB. — ^The  foregoing  is  but  an  example^  and  is  to  be 
yaried  according  to  the  circumstances.  The  actual  facts  of 
the  case  will  dictate  wTuU  is  to  be  done,  but  in  all  cases  it  is 
to  be  done  substantially  in  like  mamier  with  the  aboye, 
giying  the  proper  order  and  date  of  the  filing  of  papers 
and  corporating  them  at  the  proper  dates  into  the  proceed* 
ings  of  this  court 

It  will  be  understood  that  it  is  not  necessary  in  all 
instances  to  send  up  the  whole  of  the  record,  but  the  clerk 
may  be  guided  by  the  directions  of  the  appellant,  under 
section  1976  of  the  Code.  And  he  will  observe  section 
1977  as  to  immaterial  papers.  Some  qualifications  are 
added  in  the  prior  rules. 

xxiy. 

After  December  term,  1857,  all  causes  in  this  court  will 
be  heard  on  written  or  printed  brief  only,  unless  for  suffi- 
cient cause  the  court  shall  otherwise  direct.  If  a  party 
desires  to  be  beard  orally,  he  shall  serve  on  the  opposite 
party,  and  file  with  the  papers  in  the  cause,  a  notice  of  his 
intention  to  apply  to  the  court  for  permission  to  have  the 
cause  argued  orally.  The  court  will  grant  or  deny  the 
application  in  its  discretion.  In  no  other  case  will  an 
argument  at  bar  be  heard. 

xxy. 

Attorneys   of  the  district  conrt,  of  any  county   of  the 
State,  admitted  to  practice  in  this  court,  may  submit  their 
Vol.  IV. 88. 
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causes  on  written  or  printed  brie^  filed  -with  the  clerk  of 
this  court,  by  complying  with  rule  No.  86. 

XXVI. 

The  party  holding  the  afiirmative  in  this  conrt  shall  fur- 
nish to  the  opposite  party,  ten  days  before  the  sitting  of  the 
court,  or  before  the  cause  is  set  for  trial,  a  memorandum  of 
the  points  made  and»  authorities  cited,  with  an  abstract  o^ 
the  argument.  Afler  receiving  which  a  like  memorandum 
of  points  and  authorities,  with  an  abstract  of  the  argument 
in  reply,  shall  be  fdrnished  to  the  party  holding  the  affirm- 
ative. 

xxvn. 

In  case  the  appellant,  or  party  holding  the  affirmative, 
fail  to  prepare  and  file  for  the  use  of  the  court  in  the  argu- 
ment and  decision,  a  concise  statement  of  the  points  in 
issue,  and  of  the  testimony — as  required  by  rule  18 — or  in 
case  of  failure  to  furnish  the  opposite  party  a  note  of  the 
points  and  authorities,  and  of  the  argument,  as  required  by 
rule  26,  such  opposite  party  may  at  the  term  at  which  the 
cause  is  entitled  to  be  heard,  file  his  statement  and  brief, 
and  have  the  cause  heard  eooparte. 

xxvm. 

In  publishing  the  opinions  of  the  court,  it  is  enjoined  on 
the  reporter  to  print  them  in  the  order  in  which  the  causes 
are  decided.  A  memorandum  of  the  date  of  the  decision 
of  each  cause  should  be  appended  in  the  margin.  No 
opinion  in  any  case  in  which  a  petition  for  re-hearing  is 
filed,  will  be  published  until  the  question  of  re-hearing  is 
finally  determined. 

XXIX. 

Appeals  to  this  court  are  only  perfected,  as  required  by 
the  Code,  §  1974,  by  notice  to  the  clerk  of  the  district  conrt, 
and  to  the  opposite  party.  Where  a  bond,  however,  to  stay 
execution  has  been  filed,  and  a  notice  of  appeal  served 
upon  either  the  clerk  or  the  adverse  party,  the  appellee  may 
file  the  transcript  of  the  record  in  this  court,  and  have  the 
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judgment   affirmed  for  want    of  prosecution,   as   nnder 
mle5. 

xxz. 
No  person  shall  remove  trom  the  court  room,  or  the 
office  of  the  clerk,  any  record  of  this  court,  except  upon 
special  leave  granted  for  that  purpose.  No  record  shall  be 
taken  from  the  files  of  the  coTirt,  except  on  application 
to  the  court  or  clerk,  and  a  receipt  executed  therefor.  All 
records  removed  or  taken  from  the  files,  shall  be  returned 
in  such  reasonable  time  as  the  court  or  clerk  may  directi 
not  exceeding  five  days.  The  clerk  will  report  promptly 
to  the  court  every  violation  of  this  rale.  In  no  case  will  it 
be  permitted  to  any  person  to  remove  any  papers  or  records 
from  the  place  in  which  the  court  holds  its  sessions. 

XXXI. 

Where  appeals  ar3  taken  less  than  fifteen  days  before  the 
term,  if  the  appellee  designs  insisting  upon  a  hearing,  or 
moving  an  affirmance  of  the  judgment,  at  such  term,  he 
must  give  to  the  appellant  notice  in  writing  of  such  inten 
tion  ;  and  and  when  the  case  is  called  it  will  be  heard  or 
continued  as  the  circumstances  of  each  case  may  seem  to 
render  proper  and  necessary. 


INDEX. 


A 
ABATEMENT. 

1,  Tlie  effect  of  a  plea  of  abatement  is 
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Set  EgriTT,  1.  • 

ACKNOWLEDGMENT. 

I.  The  form  of  acknowledflmaent  used 
in  1840,  not  to  be  regarded  as  con- 
struction of  the  Statute,  approyed 
January  4, 1840,  under  authority  of 
Jaekton  v.  Oumaer,  2  Cow.,  552. 
0*FerraU  v.  Simpht,  162 


2.  A  certificate  of  acknowledgment, 
hj  Bftme  covert,  under  the  Statute  ,  ,,  ^^^„ 

of  1840,  which  does  not  state  that  she  ALIMONY, 

was  made  acquainted  with  the  con- 
tents of  the  (feed,  nor  that  she  relin-|l .  In  a  proceeding  for  diyorce  and  ali- 


^uished  her  dower,  is  &tally  defect- 
iTe,  and  will  not  pass  her  estate,  ib. 

See  DasD,  2. 
Etidkncx,5. 


ACTION. 


See  AoTioif  or  Right. 

Pl.KADIlfO,3. 11. 


ACTION  OF  RIGHT. 

1.  In  an  action  of  right,  th^plaintiff 
cannot  recover  unless  he  shows  that 
the  grantor,  in  the  deed  to  him  had 
title.    Armttrong  y.  Piereon,     45 

2.  In  an  action  of  right  or  ejectment 
the  plaintiff  murt  rely  on  the 
strength  of  his  own  title.  ib. 

S&eJoim  Tenants,  1. 
Shbbiff's  Salx.  8. 


AFFIDAVIT. 
See  Attaohuxnt,  11. 

AGREEMENT. 
See  Contract. 


INDEX. 


mon  J,  the  court  set  apart  and  decreed  2. 
to  the  wife  in  fee  a  portion  of  the 
husband's  land ;  held,  that  this  was 
not  necessary  for  her  maintenance, 
and  should  not  have  been  done :  that 
a  lien  might  have  been  ordered  upon  3 
the  land  to  secure  the  payment  of 
alimony  for  her  support  during  life. 
RtuseU  V.  RusMeU,  26 

2.  Alimony  is  an  allowance  for  the 
support  of  a  woman  legally  separa- 
tea  from  her  husband,  and  not  for  a 
distribution  of  his  estate  by  force  of 
law.  »*- 

X  The  amount  of  alimony  should  be 
regulated  by  the  conaition  of  the 
parties,  and  the  amount  of  available 
means  owned  by  the  husband,     ib, 

See  DisTBiOT  Couet,  2, 
DnroROB  AND  Alimony. 


A  party  in  no  war  aflfected  by  th« 
proceeding  and  a  stranger  to  the  rec- 
ord, not  entitled  to  an  appeal,  nor 
to  a  writ  of  certiorari,  16. 

An  appeal  from  the  district  to  th« 
supreme  court  is  taken  by  serviec  of 
a  notice  in  writing,  on  the  advene 
party  and  the  derk.  This  must  be 
done,  under  the  Code,  within  one 
year  from  the  date  of  judgement. 
Letcis  V.  MiUer,  95 

.  An  appeal  will  lie  from  a  judgement 
rendered  without  authority  in  the 
district  court.     PeUy  v.  DwraU,  120 


ALLOWANCE. 
See  ScHOOi  Fund  Commismonkr,  1 

ALTERATION. 
See  Pbomissort  Notes.  12. 

AMENDMENT. 

An  amendment  to  pleadings  may  be 
rejected,  if  the  proposed  amendment 
cannot  accomplish  the  object  inten 
ded.    OgilvU  v.  WaMtam,        548 

See  Attaohmbnt,  3,  5. 
Pliadino,  3,  9,  23. 


.5*.  The  decision  of  a  justice  of  the  peace 
was  taken  to  the  district  court  by 
writ  of  error,  and  the  defendant  in 
errror  had  no  notice  of  the  proceed- 
ing, under  the  writ  of  error ;  held, 
the  judgement  rendered  thereon  in 
the  district  court,  is  a  nullity. 
Sprite  V.  MarthaU,  344 

6.  1  he  district  court  may,  by  rule, 
n  quire  the  docket  fee  in  appeal 
cases  to  be  paid  by  a  stated  time, 
and  in  defiiult  of  such  payment,  may 
dismiss  the  appeal,  but  cannot  in 
«ddition  impose  a  penalty  upon 
ap^ielhint.     Baade  v.  Orien,         351 

7.  A  writ  of  attachment  should  show 
pi  ima  facie,  a  compliance  with  the 
C^e,  and  if  materially  defective,  it 
cannot  be  amended,  and  may  be 
quashed  on  motion.  Berber  r. 
Swan,  358 

8.  Where  a  case  is  taken  to  the  dis- 
trict court  by  appeal,  errors  and 
irregularities  are  to  be  disregarded. 
Frink  dt  Co.  v.  Wkieher,  383 


APPEAL. 

1.  Where  easy  access  to  a  higher  court 
is  afforded  by  appeal,  such  court 
should  in  the  exercise  of  a  sound 
discretion,  refuse  the  common  law 
writ  of  certiorari.  Davie  CourUif  v. 
JSTem,  94 


9.  Where  notices  for  an  appeal  wens 
withdrawn, after  they  were  left  with 
the  clerk  and  the  attorney  of  the 
adverse  partj;,  the  case  remains  as  if 
no  such  notices  had  been  served. 
Zeigler  v.  Jenniton,  561 

10.  Where  the  papers  in  a  case  show 
that  the  appeal  was  not  taken 
within  one  year  from  the  time  j^idg- 
ment  was  rendered,  thi*  court  wDl 
not  set  aside  an  order  dismissing 
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suth  appeal,  unless  the  fiut  is  clearly 
establiaoed  that  the  notices  were 
served,  and  an  appeal  ^  perfected 
within  the  time    umite^ 


Code. 


Smited   by    the 


See  CouKTT  Ooubt  1,  2. 
Jumos  or  thx  Pxacb,  1, 4,7 
svprkiix  ooukt,  6. 
Tbmdkii,  3. 
Transcript,  2. 


APPEARANCE. 

1.  Any  defect,  or  want  of  notice  before 
a  justice  of  the  peace,  is  waiyed  by 
appearance,  and  oy  going  to  trial  in 
the  district  court.  Drake  t.  Aehi- 
eon,  297 

9.  A  defendent  mar  appear  specially 
to  object  to  a  defectiye  notice ;  and 
the  defect  is  not  cured  by  such 
appearance.    Bbdgee  v.  Brett,      345 

3.  A  special  appearance  authorised  on 
jurisdictional  questions  without  con- 
ferring jurisdiction,  by  such  appear- 
ance.   MUboumY.  FouU,  346 

4.  In  order  to  objoct  to  the  jurisdic- 
tion of  the  court,  either  over  the  per- 
son or  the  subject  matter,  a  s^ial 
appearance  may  be  made,  but  if  the 
appearance  is  for  any  other  purpose, 
it  will  be  considei'ed  general. 
Ulmer  v.  HiaU,  439 

5.  An  application  for  a  continuance, 
is  an  appearance,  and  waives  defects 
in  the  seryice  of  process.  ib 

6.  A  special  appearance  should  only 
be  allowed  to  urge  jurisdictional 
objections,    dark  y.  Blaekwell,  441 

See  IvsuRAiraK,  2. 
Variahob,  1. 


ARREST. 

1 .  The  power  to  detain  an  offender  in 
custody,  for  a  reasonable  length  of 


time,  is  inherent  to  ths  duties  of  a 
peace  officer.  Hutehinton  y.  8ang^ 
der,  340 


ASSAULT. 

1.  On  a  trial  for  an  assault,  articles  of 
may  be  given  as  evi- 


ence  to  the  jury,  in  order  to  show 
the  relation  of  roaster  and  apprentice 
between  the  person  assaulted  and 
the  object  in  dispute.  Ortofi  v.  The 
State,  14(r 

2.  A  simple  assault  is  included  in  the 
charge  of  an  assault  with  intent  to 
commit  a  bodily  injury. 

See  IXDIOTMBNT,  3, 

Mabtbb  and  Sbrvant,  1. 


ASSIGNMENT. 

.  An  assignment,  under  the  Code,  is 
not  valia  unless  made  for  the  bene- 
fit of  all  the  creditors.  Ttie  assent 
of  creditors  to  a  conditional  assign- 
ment, will  not  be  presumed.  WU" 
liam*  y.  GaHreU,  237 

2.  The  Code  will  not  justify  a  con- 
struction by  which  one  elass  of  cred- 
itors will  TO  prefeired  over  another 
nor  will  it  justify  a  partial  and  con- 
ditional assignment,  ib. 

.  Where  goods  were  attached  in 
the  hands  of  an  asssic^nee,  and  where 
under  an  issue  joined,  the  facts  were 
found,  "That  the  defendant  in 
making  an  assi^meut  for  the  bene- 
fit of  his  creditors,  had  kept  back 
a  portion  of  his  property,  and  all  of 
his  choees  in  action ;"  held  that  the 
assignment  was  fraudulent  and  void, 
and  could  not  protect  the  property 
firom  attachment.  Jfo$e  v.  ffvm- 
phrey,  443 

.  If,  after  an  assignment  for  the  ben- 
efit of  creditors,  the  property  of  the 
assignor  is  attached  in  tne  hands  of 
the  assignee,  and  if  the  pleadings 
involve  the  question  as  to  the  valia- 
ity  of  such  assignment,  and  if  the 
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iacts  foand  Bhow  the  aasignnieni  to 
be  fradalent,  it  may  be  declared  by 
thecoarts  as  inyalid  and  of  no  effect 
against  the  attachment.  t(. 

5.  Where  the  inyestigation  and  fiusts 
foQnd  on  a  trial  are  responsive  to  the 
pleadings,  the  finding  of  the  ooart 
in  reference  to  those  hcb\  will  be 
considered  appropriate, and  maj  ins- 
tifjr  a  coart  in  declaring  an  assign- 
ment to  be  of  no  effect  against  an 
attachment  ib, 


ATTACHMENT. 

1.  Where  the  defendant  in  an  attach- 
ment suit  files  a  delivery  bond  to  the 
satisfaction  of  the  sheriff,  for  ]ive 
stock,  he  is  entitled  to  the  poeses^ioo 
of  euch  stock  without  first  paying 
for  the  keeping  of  the  same  while 
under  attachment  MUhum  v.  Mar- 
hw,  17 

S.  The  seal  of  the  district  court  essen 
tial  to   the  validity  of  a  writ  of 
attachment.    Fot9  t.  IteU,  76 

3.  The  want  of  the  seal  to  a  writ  of 
attachment  cannot  be  obviated  by 
amendment,  tb 

4.  Unless  an  attachment  ii  asked  for  in 
the  petition,  it  should  not  be  issued 
Quemx,OnJUh,  113 

5.  Where  a  petition  for  attachment  is 
amended  materially,  such  amended 
petition  should  be  sworn  to,  t6 

6.  If  the  requisite  fiu:ts  for  an  attach- 
ment are  clearly  stated  in  the  peti- 
tion, it  is  not  necessary  to  follow  the 
exact  language  of  the  Code.  Orew 
T.  McGlvng,  153 

7.  When  the  answer  distinctly  traver- 
■es  the  material  averments  in  a  peti- 
tion, BO  far  as  they  relate  to  the 
attachment,  that  issue  of  fifict  if 
desired  hj  defendant,  should  be  reg- 
ularly tried  and  determined.         ib 

8.  An  attachment  should  cot  be  gran- 
ted, unless  asked  for  in  plaintiff's 
petition.    D^imony,  Jewm,        157 


9.  Where  the  petition  commencing  the 
action  was  filed ,  and  a  writ  of  attach- 
ment issued  on  the  same  dav,  it  will 
not  be  presumed  that  the  atUchmeiit 
was  iasued  before  the  action  was 
commenced.    PUking  t.  Bojfd,   SSS 

10.  The  petition  for  an  attachment 
may  be  sworn  to  by  any  penoa 
qualified  to  be  put  under  oath.      A 

11.  Where  the  averments  in  a  petition 
are  positive  and  do  not  claim  to  ba 
the  result  of  information  ;  and  whete 
the  affiant  swears  **  that  the  mai- 
ters  and  things  set  forth  in  the  fore- 
going petition  are  true,  so  fiu-  as  the 
same  are  matters  of  personal  knowl- 
edge; and  so  fiu-  as  the  same  are 
matters  of  information  he  Terily 
believes  them  to  be  true ;"  held,  that 
the  latter  clause  is  surplusa^  and 
cannot  invalidate  the  amdavit,      ib 

13.  The  provision  of  the  Code  autho- 
rizing an  attachment  on  a  debt 
before  due,  does  not  apply  to  a  non- 
resident *<"  ib 


13.  Where  a  party  seeks  to 
damages  for  the  wrongful  suing  out 
of  an  attachment  his  action  should 
be  founded  on  the  attachment  bond. 
AbbiMw.  Whipple,  3» 

14.  Where  it  appcare  that  the  original 
notice  and  attachment  were  iasiMd  al 
the  same  time,  it  will  be  considered 
that  the  attachment  was  sued  out  al 
the  commencement  of  the  suit  &nd 
it  is  error  to  dismiss  the  attachment 
in  such  a  case,  on  the  assumed  groond 
that  it  was  sued  out  before  suit  was 
commenced.    NvckolU  v.  JiOektU, 

433 

15.  An  attachment  is  auxiliary  and 
incident  to  the  proceedings  over 
which  the  district  court  is  invested 
with  general  jurisdiction  ;  hence, 
the  attachment  may  be  defective  and 
•the  principal  case  not  so.  Bowoh  ▼. 
Lamb,  468 


16.  Where  a  writ  of  attachment  com- 
manded the  aheriff  to  levy,"!!]] 
the  defendant's  property  In 
County,  Iowa,'*  and  returned  on  the 
back  of  the  writ* "  Served  the  within 
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attachment  by  attaching,"  <fec.,  cer- 
tain property  deflcribed  in  the 
return,  it  will  be  presumed  that "  The 
property  attached  was  the  property 
of  the  debtor."  t6. 

17.  A  court  will  not  intend  btcis 
inconsistent  wifh  the  returns  of  a 
writ  in  order  to  divest  rights 
acquired  under  it ;  but  will  rather 
presume  a  levy  to  have  been  duly 
made,  in  order  to  support  those 
rightH.  ib. 

18.  In  an  attachment,  it  is  the  ]evy 
that  gives  the  court  jurisdiction  over 
the  property,  and  not  the  return  on 
the  writ.  ib. 

19.  TV/fanyv.  Gi^/ovCT- 3.  G.  Greene  387. 
overruTed.  U>.  '< 

I 
90.  An  action  was  commenced  ae^inst; 
three  Joint  and  several  makers  of  aj 
promissory  note.  An  attachment 
was  sued  out.  against  one  of  them, 
on  the  alleged  ground  that  he  had 
disposed  of  his  property  with  intcht 
to  defraud  his  creaitors;  held, 
that  the  court  was  justified  in  set- 
ting aside  the  attachment  against 
one  of  the  defendant's  only,  where 
there  was  no  averment  that  the  other  13 
defendants  were  insolvent,  or  in 
iSniling  circumstances.  OgUvie  v. 
Washhum,  548 

31.  An  attachment  may  be  justfied 
against  one  of  the  makers  of  a  joint 
and  several  promissory  note,  if  the 
petition  for  the  attachment  shows 
that  the  other  debtors  were  insolvent, 
or  non-residents  of  the  state,  or  that 
they  had  absconded,  so  that  the 
orcunary  process  could  not  be  served 
upon  them.  ih. 

22.  The  object  of  the  attachment  law 
is  to  secure  creditors  against  the 
efforts  ol  debtoTB  to  defraud  them, 
hence  an  attachment  should  be 
granted  only  where  that  object  is  to 
be  attained.  %b. 

23.  The  facta,  necessary  to  justify  an 
attachment,  should  exist  as  to  all 
the  debtors  of  a  joint  and  several 
obligation ;  or  if  the  fiicts   do  not 

*38 


apply  to  all,  it  should  appear  that 
the  remaining  debtors  are  insolvent, 
before  there  can  be  occasion  for  the 
process.  «6 

8e$  AssKunczNT,  3,  4,5. 
Errob,  3. 
JuaiSDioTioN,  3,  4. 
Levy,  2 
PLXAniNO,  8,  14. 

AlPLEVlN,  3. 

Stkamboat,  2. 


ATTACHMENT  BOND. 

In  a  suit  upon  an  attachment  bond, 
the  petition  should  aver  that  the 
attachment  plaintiff  had  no  suffi- 
cient cause  for  believing  the  facts 
sworn  to  in  the  affidavit.  It  is  not 
sufficient  to  aver  that  the  facts  were  . 
not  true.  Kinnet,  J.,  contra.  Win' 
ehuUr  v.  Cox,  121 

An  attachment  bond  may  be  good, 
although  not  executed  by  the  plain- 
tiff in  the  action.    PUkifu  v.  Boyd, 

255 

In  an  action  on  an  attachment 
lx>nd,  the  remarks  of  the  defendant* 
at  the  time  he  procured  the  wri^ 
not  admissible,  to  show  his  motives. 
Shuck  V.  Vanderverder,  264. 

.  Where  a  petition,  found  upon  an 
attachment  bund,  avers  that  "the 
attachment  was  wrongfully  and 
willfully  sued  out  by  the  defend- 
ant>  when  in  truth  and  in  fact,  the 
plaintiff  was  not  indebted  to  them 
in  any  amount  whatever,"  it  is  suffi- 
cient without  any  averment  aa  to 
belief.    PorUfr  v.  WUwon,  314 

In  an  action  upon  an  attachment 
bond,  where  the  plaintiff  seeks  to  re 
cover  on  the  ground  that  he  was  not 
indebted  to  the  attachment  plaintiff, 
the  petition  need  not  give  the  sub- 
stance of  the  affidavit.  ii. 


See  ATTAOHMEifT,  13. 

Pleading*  8." 
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ATTESTATIOir. 
SeePnoons  1. 

RlCOEDt,  3. 


AWARD. 

1.  An  award  is  valid  under  an  agree- 
ment to  have  it  returned  to  a  justice 
of  the  the  peace  for  judgment  upon 
the  award;  although  the  district 
court  is  the  more  appropriate  tribu- 
sal.  Such  an  award  maj  be  plead' 
ed  in  bar  to  an  action  ui-en  the 
same  subject  matter.  Kino  ▼.  Hamp- 
ton, 401 


B. 


BAIL  BOKD. 

1 .  In  an  action  upon  a  bail  bond,  when 
a  copy  of  the  oond  is  annexed  to, 
and  tnus  becomes  a  part  of  the  peti- 
tion, such  fiicts  as  are  established  by 
the  bond,  need  not  be  averred  in  the 
petition.    FurgUan  v.  Th$  Stale,  302 

9.  Bj  making  a  bail  bond,  the  obli- 
gors admit  uie  facts  and  circumstan- 
ces which  rendered  the  bond  neces- 
sary, and  it  will  be  presumed  that 
these  fncU  gave  the  omcer  jurisdic- 
tion to  take  the  bond.  ib. 

See  Rtcobd,  2. 


See  AasiGMOKT. 


BASTARDY. 


BANKRUPTCY. 

1.  Where  the  record  of  a  decree  shoi^s 
an  absolute  discharge  in  bankruptcy, 
and  also  shows  that  the  bankrupt 
was  authorised  to  receive  a  oertin- 
catc,  it  is  sufficient  evidence  of  dis- 
eham  in  bankruptcy,  without  the 
certificate.     Viele  y,  Blanchard,  299 

S.  Where  the  record  shows  jurisdic- 
tion in  a  proceeding  of  bankruptcy, 
the  decree  is  conclusive  evidence  of) 
the  discharge,  without  pleading  the 
certificate.  ii.' 


1.  In  a  case  of  bastardy  under  th» 
Code,  tlie  county  court  is  autiionsed 
to  take  from  the  father  of  the  diild, 
such  security  as  may  be  directed  by 
the  tourt,to  save  the  county  and 
e^iST'^  other  county  in  the  state  from 
all  charges  for  the  maintenance  of 
the  child;  but  in  addition  to  this 
security,  the  county  court  has  no 
authority  to  require  a  quarterly  pay- 
ment to  the  county  treasurer;  and  to 
correct  such  unauthorised  requize- 
mcnt  a  writ  of  certiorari  may  be 
issued  from  the  district  court  Co- 
bnmv.Mahaeka  Connfy,  249 


BILL  OF   EXCEPTIONS. 

1.  Where  the  bill  of  exon>tiofis  does 
not  purport  to  give  all  ihe  evid«iee, 
It  will  be  presumed  that  the  fihcti  aa 
found  were  sufficiently  establislMd 
by  other  proof.  Stoekton  y.  C%  cf 
Airiinj/t^n,  A 

2.  Where  the  biU  of  exceptions  does 
not  purport  to  ^ive  all  tne  evidence 
in  the  case,  it  will  be  presumed  that 
the  evidence  adduced  on  the  trial 
was  sufficient  to  justify  the  decision. 
Bowan  v.  Lamb,  4fli 

3.  Where  a  bill  of  exceptions  describes 
in  detail  the  exhibiis  and  title  pa- 
pers introduced,  and  states  "  Being 
all  the  evidence  offered  by  the  plain- 
tiff to  sustain  the  issue  on  his  part," 
it  must  be  concluded  that  no  other 
evidence  was  offered  in  behalf  of  tlie 
plaintiff.  t^. 

See  BviDKircK,  19. 


BILL  OF  EXCHANGE. 


SeeO^wtL. 


BOUNDARY. 
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1.  In  the  act  of  1847,  the  northern 
boundary  line  of  Dubuque  ia  desig- 
nated as  starting  fronn  a  given  "stake 
and  stone/'  "thence  on  the  north 
boundary  north  sixty  seven  decrees 
thirty  minutes,  east  to  the  middle 
of  the  main  channel  of  the  Missis- 
sippi river  ;"  held  that  the  general 
ana  unidentified  words  "on  the  north 
boundair/'  would  not  justify  a  de- 
flection from  the  given  course,  and 
that  the  locative  termini  of  the  line, 
and  the  given  course,  mi&t  govern. 
Morri¥m  v.  Langvoorihy,  177 


CANCELLATION. 
See  Rxsoisaioif  of  CovraAOTS. 

CAVEAT  EMPTOR. 

See  Sbkrifp's  Salb.  6,  7. 


CERTIORARL 


1.  A  writ  of  certiorari  is  authorized 
where  the  inferior  tribunal  has  exer- 
cised judicial  powers  not  authorized 
by  law,  and  where  there  is  no  other 
plain,  speedy  and  adequate  remedy. 
Cobwm  V.  Mahaeka  County,         242 

See  Appkal,  1, 2. 


CHANGE  OF  VENUE. 

1 .  Where  proceedings  come  before  the 
district  court  by  change  of  venue, 
with  no  other  record  or  papers  than 
the  petition  and  order  for  the  change 
of  venue,  the  suit  may  be  dismissed. 
Thompson  v.  Campbell,  332 

2.  After  granting  a  change  of  venue  to 
another  county,  the  district  court 
has  no  longer  jurisdiction  over  the 
case,  and  is  not  authorized  to  render 
judgment  against  the  defendant. 
Campbell  v,  Thompion,  415 


'.  It  is  error  to  overrule  an  application 
for  a  change  of  venue,  merely  on  the 

Sound  that  it  was  not  sworn  to  by 
e  party  himself.  Such  application 
may  be  sworn  to  by  the  attorney  of 
the  party  applying,  or  by  any  other 
person.    Elttvorth  y.  HetuhuU,  417 


CHALLENGE. 


See  Grand  JuaoRS,  5. 
JuaoRS,  2. 


CITIES. 


1.  Where  a  city  is  authorized  to  grade 
and  regulate  streets,  and  in  con- 
structing gutters,  culverts  and 
drains,  tne  work  is  left  in  such  an 
unfinished,  careless  and  negligent 
state  as  to  cause  water  to  flow  upon 
and  injure  private  property,  the  cily 
is  liable  to  tne  owner  for  the  dama- 
ges.   Wattace  v.  City  of  MuecMw, 

373 

2.  Where  an  incorporated  company  ia 
authorized  to  do  an  act ;  ana  where 
it  is  so  negligeiitly  done  as  to  occa- 
sion loss  and  injury  to  others,  the 
same  liability  should  attach  to  the 
coiporation,  as  would  attach  to  an 
inaividual  under  like  circumstan- 
ces, i6. 

See  Strsrts. 


CLAIMS. 
i9etf  Trust,  1. 

COMMON  CARRIER. 

1.  A  steamboat,  aa  carrier,  received 
boxes  of  goods  in  apparent  good 
order  at  Guena,  and  delivered  Uiem 
to  the  consignee  at  Dubuque,  on 
the  same  day  in  like  apparent  good 
order  On  opening  tne  boxes,  it 
appeared  that  the  goods  had  been 
wet  a  day  or  more'  heiote  they  were 
dripped  on  the  boat ;  held,  that  the 
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consignee  had  no  right  to  net  off  the 
dainages  against  the  bill  of  the  car- 
rier, for  the  charges  advanced  and 
the  freight;  that  the  external  appear- 
ances of  the  boxes,  at  the  time  they 
were  delivered  to  the  carrier,  was 
not  a  true  test  of  the  internid  con- 
dition, nor  was  the  bill  of  landing 
conclasive  that  the  goods  inside  of 
the  boxes  were  in  good  condition. 
Carton  v.  Bdrrit,  516 

2.  Where  one  common  carrier  receves 
l^oods  from  a  forwarding  merchant, 
in  apparent  good  order,  and  aubse- 
seqnent  to  the  delivery  to  the  con- 
signee, it  appeared  that  the  goods 
had  been  previously  wet  and  injured 
by  some  other  carrier ;  held,  that 
the  carrier  who  last  received  the 
goods  was  not  liable  for  the  injury 
they  received  while  they  were  in 
chwge  of  a  previous  earner,  with 
whom  he  had  no  connection,       ib. 


3.  A  carrier,  who  receives  goods  to 
carry  for  hire,  is  bound  to  take  due 
care  of  them  in  their  passage,  to 
deliver  them  safely  and  in  the  same 
condition  as  when  they  were  received 
by  him  ;  or  in  default  thereof,  he  is 
liable  to  the  owner  to  make  adeouate 
compensation  for  any  loss  or  dam- 
age which  may  happen  to  the  goods 
while  in  his  custody  ;  but  he  is  not 
liable  for  any  loss  the  goods  may 
have  sustained  before  they  came 
into  his  charge.  ib. 

4.  The  public  good  requires  the  courts 
to  relax  nothing  from  the  common 
law  responsibility  of  carriers.      ib. 

5.  Stagecoach  proprietors,  who  cany 
passengers  for  compensation,  are 
responsible  for  all  accidents  and 
injuries  happening  to  passengers, 
wnich  might  have  been  prevented 
by  human  care  and  foresight  ;  thev 
are  consequently  bound  to  fumisn 
good  and  strong  coaches  and  har- 
ness, gentle  and  well  broke  horses, 
skillful  and  prudent  drivers,  and 
the  smallest  degi'ee  of  negligence 
in  these  particulars  will  render 
such  proprietors  liable  for  any 
injury  to  passengers.    J^^rink  v.  Coe, 

555 
€.  Where  a  passenger  has  been  injured 
in  consequence  of  the  gross  negli 


genoe  of  a  stage  proprietor,  by  Ihe 
employment  of  a  known  drunken 
driver,  the  injured  party  may  be 
entitled  to  exemplary  damages..   i6. 

.  If  a  stage  proprietor  or  carrier  is 
guilty  of  gross  neg]igence,itamoant» 
to  that  kind  of  gross  misconduct 
which  will  iustify  a  jury  in  giving 
exemplary  damages,  even  where  an 
intent  or  design  to  do  the  injoiT 
does  not  appear.  16. 

See  FaaaT. 

CONSIDERATION. 

.  A  mere  moral  obligation  is  not  a  suf- 
cient  consideration  to  support  a  note 
between  the  parties  to  such  obliga- 
tion.    NigktmgaU  v.  Barney,      106 


CONTRACT, 

1.  Where  a  party  subscribed  to  the 
stock  of  a  plank  road  upon  other 
conditions  tnan  those  named  in  the 
articles  of  incorporation,  and  subse- 
quently paid  nve  per  cent.,  which 
was  accepted  by  the  company:  hdd, 
that  the  transaction  shows  concur- 
rence in  those  new  conditions  and 
creates  mutuality.  NieholtY.  Bur- 
lington and  Louisa  County  Plank 
Road  Co.,  4^ 

2.  Where  R.  sold  to  B.  a  quantity  of 
wood  delivered  on  a  boat  at  a  land- 
ing, at  a  stipulated  price  ^  cord ; 
and  where  the  boat  containing  the 
wood  was  taken  from  the  landing 
by  B.,  without  ascertaining  the 
exact  quantity  of  wood,  and  while 
towing  the  boat  from  said  landing  it 
was  sunk  and  the  wood  lost :  hdd, 
that  B.  had  possession  of  the  wood, 
and  was  liable  to  R.    Bogy  y.  Rhodes^ 

133 

3.  A  written  contract  cannot  be  mate- 
rially changed  by  parole  agreement. 
JonoB  V.  Mleyt  181 

4.  The  time  stipulated  for  payment  in 
a  written  contract  may  be  extended 
by  parole  agreement,  Dot  it  canaot 
by  parole  m  made  eawntial.  when 
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it  is  not  to  stipulated  in  writing,  ib. 

5.  The  lex  loci  eontraehu  not  applica- 
ble to  questions  merclj  remedial. 
Shaffer  y.  Bclander,  201 

€.  In  an  action  upon  a  contract,  in 
which  the  defendant  sold  land,  as  a 
tavern  stand,  to  the  plaintiff,  under 
the  express  stipulation,  as  an  induce- 
ment to  the  purchaser,  that  the  defen- 
dant should  discontinue  tavern 
keeping  at  his  residence  near  the 
land  sold  ;  held,  that  such  contract 
was  violated  bj  occasionally  keep- 
ing  travelers  for  pa^  ;  that  the  defeu< 
dant  could  not  be  justified  in  enter- 
taining any  part  of  the  traveling 
public  for  compensation,  and  that 
the  plaintiff  need  not  prove  sp)ecial 
damages.    Ueiehew  v.  HcaniUon,  317 

7.  Where  four  parties  entered  into  a 
written  agreement  to  go  upon  a 
joint  adventure  to  California  ;  and 
where  about  a  month  after,  three  of 
the  same  parties,  with  another,  not 
a  party  to  the  original,  make  addi- 
tional stipulations  referring  to  and 
connectea  with  the  first  agreement, 
and  in  reference  to  the  same  adven- 
ture, and  on  the  same  sheet  of  paper;  i 
held,  that  the  two  agreements  should 
be  regarded  as  one  and  the  same 
contract.    Logan  v.  TibboU,         389 

8.  In  an  action  upon   an  agreement 
•    where    each    party  had    sustained 

damages  by  a  failure  of  the  other  to 
perform,  the  defendant's  right  to 
damages  may  be  set  off  against  the 
plaintiff's,  and  it  is  error  in  the  court 
to  exclude  evidence  tending  to  prove 
defendant '8  right  to  damages.       ib. 

9.  A  special  contract  to  furnish  an; 
engine  may  be  considered  aban-. 
doned  by  defendant,  where  the; 
plaintiffs  proposed  and  were  ready'; 
to  act  up  the  engine  at  the  time  stip-j 
ulated,  and  again  three  montlis after, 
but  both  times  def**ndant  declined' 
having  it  done  ;  also  where  the  planj 
of  the  engine  subs(;qiiently  ordered  i 
and  set  up,  was  materially  changed, 
by  direction  of  defendant ;  and  also 
where  defendant  acknowledged  the 
correctness  of  an  account,  subse- 
auently  presented,  and  which  inclu- 
aed  the  price  of  the  engine.  Buford 
T.  Fmk,  493 


10.  y.  sold  property  to  B.  and  took  a 
deed  of  trust.  B.  gave  a  mortgaga 
to  R.,  and  about  a  year  after  v. 
signed  a  contract  to  R.,  agreeing  that 
R.  might  furnish  certain  mill 
improvements  upon  the  property, 
and  have  a  lien  therefor,  but  toe 
contract  did  not  in  any  way  refer  to 
the  mortgage  ;  held,  tnat  such  con- 
tract did  not  show  actual  notice,  or 
a  sanction  of  the  mortgage.  Brevoer 
y.  Crow,  590 

See  Mst^HAirio'a  Liair,  1,  2. 

MORTOAOXS,  1. 

Plkadino. 
PaAonoa,  10. 
psomissoet  notss,  1. 
Salk,  2. 

Shcbipf*8  Sale,  12. 
Statutks,  2,  3. 
Statutb  of  Fkauds. 


COSTS. 


Costs  accruing  in  the  district  court 
should  be  determined  by  that  court, 
and  should  not  be  referred  to  the 
county  court     Ball  v.  Humphry, 


COUNTY. 
See  Railbuads. 

COUNTY  BONDS. 

.  A  proclamation  directing  a  vote  of 
the  people  for  or  against  issuing 
bonds  to  a  railroad  company,  under 
the  stipulation  that  they  should  be 
issued  "  only  in  the  event  of  said 
railroad  being  constructed  and  run- 
nine  centrally  through  the  county  ;" 
hcla,  that  the  vote  being  favorable 
to  the  railroad,  the  count}' judge  had 
a  right  to  issue  the  bonds  on  being 
made  satisfied  that  said  ruad  wiu 
be  built  centrally  through  the  coun- 
ty. Greene,  J.,  eorUra.  The  State 
V.  BieeeU,  328 
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See  Railbods,  4 
COUNTY  COURT. 

1.  Proceediiig  in  reference  to  a 
county  road  were  taken  by  appeal 
to  the  district  court,  where  appel- 
lees moved  to  dismiss  the  app«EU  on 
the  ground  that  application  for 
damages  were  not  made  within  the 
time  required  by  law,  and  because 

*  Ihe  district  court  has  no  j  urisdletion 
over  the  question  of  damages: 
held,  that  as  the  county  judge  had  1 
acted  upon  the  question  of  dama- 
ges without  objection,  the  appeal 
should  not  be  dismissed.  JBall  v. 
Humphrey,  304 

2.  The  location  of  a  road,  where  it 
does  aifeci  the  rights  and  interests 
of  individuals  as  distinguished  from 
the  public,  is  not  the  subject  of 
appeal,  and  cannot  be  reviewed  by 
a  jury  in  the  district  court,  butL 
when  it  involves  a  question  of  dam- 
ages  to  the  land  of  an  individual, 
that  question  may  be  taken  to  the 
district  court,  and  all  quf^stionsi 
affecting  the  public  only,  should  be 
referred  back  to  the  county  court 

ib 

3.  All  the  powers  and  duties  detig- 
nated  by  the  Code,  as  devolving 
upon  the  county  judge,  may  be 
exercised  by  the  county  court ;  and 

^  aU  decisions  made  by  the  "  county 
judge  "  are  in  legal  effect  the  decis- 
ions of  the  "  county  court ;"  and 
from  all  such  decisions  an  appeal  is 
allowed,  as  provided  by  $  ^  131  to 
135  inclusive.  I^ee  County  v.  yd- 
eon,  3i8 


4.  The  county  court  is  specially  lim 
ited  in   jurisdiction,  and    has   no 
authority  to  adjudicafe  titles  to  land 
Hall  V,  MeMahtui,  376 

5.  Where  land  has  been  entered  by 
a  county  judge  for  town  purposes, 
under  the  act  of  1852,  he  is  a  naked 
trustee,  and  cannot  be  sued  alone 
for  title  to  any  of  tiie  lots  in  con 
troversy.  The  city  or  school  district, 
meeehU  que  im«,  should  he  joined 
with  him.     Oravet  v.  Steel,         377 


See  Bastabdt. 
CosT^ 

OoUHTr       COLLXCTOB       JkSI9 

TaxAau^sa. 

MlHOBS,  % 

PsACTica,  7. 
Statx  RavKsrua,  1. 

COUNTY  COLLECTOR  AND 
TREASURER. 

.  A  county  collector  and  treasurer  is 
authorized  by  the  Code,  to  employ  a 
deputy,  and  it  is  the  duty  of  the 
county  cour  to  make  resaonable 
allowance  for  the  services.  Ifthenl- 
ary  is  not  stipulated  before  the  aerrice 
are  performed,  reasonable  compensa- 
tion to  be  determined  by  law  and  evi- 
dence, must  be  made  alter  the  servi- 
ces are  rendered.  BrsdUy  v.  Jefer- 
eon  County,  300 

.  Where  F.,  acting  as  county  treasu- 
rer for  two  years  before  the  Code, 
obtained  subsequently  a  receipt 
from  B.,  as  county  judge,  in  full  for 
state  and  other  taxes,  the  county 
judge  not  being  authorised  to  receive 
the  state  revenue,  or  settle  for  the 
same;  and  where  judgment  had  been 
rendered  against  F.  and  hissecuritr 
for  the  amount  of  state  tax  whicL 
had  been  paid  by  him  to  the  county 
judge ;  held,  that  F.  could  not 
recover  from  the  county  the  amoatit 
of  state  revenue  paid  by  him  to  B., 
as  county  judge ;  that  B.  became 
personally  liable  to  F. ;  but  as  B. 
acted  in  reference  to  the  state  fund, 
without  authority,  such  act  coald 
neither  bind  the  state  nor  the 
county.    Jeffereon  Coitnty  v.  Fbrd, 

367 


COUNTY  SEAT. 

.  A  county  seat  may  be  changed  by 
an  authorised  vote  of  the  people, 
even  from  a  location  declared  by 
law  to  be  permanent,  although  land 
had  been  deeded  to  the  county  to 
secure  such  permanent  location. 
Twi/ord  v.  Alamakee  County,        60 

3.  Where  a  party  was  induced  to  deed 
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land  to  a  county,  in  consideration  of 
bavinf  the  conntj  seat  pernoanentl^ 
locatcMi  on  or  near  his  land,  and  if 
the  county  seat  is  subsequently 
removed  by  vote  of  the  people,  tlie 
county  should  re-convey  the  land  to 
the  party.  Twiford  v.  Alamakee 
Cinaky,  ib 


COURTS. 

1.  Where  the  record  shows  that  any 
other  peraon  than  the  judge  de-jure 
decided  the  cause  in  the  district 
court,  the  judgment  should  be 
reversed.     Winchester  v.  Ayrea,  104 

2.  Where  the,  February  term  of  the 
court  was  commenced  under  an  act 
in  force  at  the  time ;  and  where  a 
new  act  took  effect  on  the  third  day 
of  the  term,  changing  the  time  of 
holding  the  court;  held,  that  a 
decree  rendered  at  the  term  of  court, 
after  the  new  act  took  effect,  is  valid. 
Clare  X.  Clare,  411 

See  District  Court. 
District  Judok. 
County  Court. 

JuaiBDICTIOV,  2. 

SupRiMK  Court. 

CUSTODY. 
See  Aerxst. 


D 

DAMAGES. 

1.  Section  1831  of  the  Code  should  be 
strictly  construed.  The  constitu- 
tionality of  this  section  questioned. 
Hidckififon  v.  Sanytter,  340 

See  Common  Carrier,  6,  7. 
Contract,  8. 
Plkadino,  I . 
Practici,  6. 


DECREE. 

See  Courts  2. 
Pbactiox,  9. 

DEED. 

1.  A  deed  with  a  defective  certificate  o(f 
acknowledgment,  is  admissible  in 
evidence,  but  is  not  exclusive  with- 
out further  proof. 

Gould  V.  Woodward,  82 

2.  A  deed,  defectively  acknawledged, 
is  good  between  the  parlies,  but  not 
sufficient  to  impart  notice  of  the  nle 
to  others.  t6* 


DEED  OF  TRUST. 

.  Title  bona  fide  derived  under  a  deed 
of  trust,  where  the  trustees  were  ves- 
ted with  the  power  to  sell, and  also 
with  the  legal  title,  will  not  be  dis- 
turbed by  those  irregularities,  in 
reference  to  the  powers  of  the  trus- 
tees, which  might  affect  the  validity 
of  the  sale,  where  the  power  to  sell 
is  not  coupled  with  the  title. 
Rowan  v.  Lamb,  468 


DEFAULT. 

iSVtf  JUDGMXNT,  1. 
NOTICB,  12. 

Pbactiox,  3. 

Sebvicr  by  Pubucation,  3 


DELIVERY  BOND. 
See  Attachmskt,  1. 

DEMAND. 

See  Ordir  1. 

PROMIBSOET  Notes,  1,  2. 
Replevin,!. 

DEPOSTIONS. 
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1.  Reading  the  notice  to  the  adyerse 
psrtj,  of  the  time  and  place  of  ta- 
xing depositions,  is  sufficient  ser- 
Tice  where  no  copy  is  demanded. 
B^ewin^on  y.  EnderAy,  263 

S.  Where  the  defendant  took  excep- 
tions to  a  deposition  which  had 
been  taken  bj  plaintiff,  but  before 
the  question  was  decided,  waived 
his  exception  and  offered  to  read  the 
deposition  in  his  own  behalf;  held, 
that  the  court  erred  in  rejecting  the 
deposition.    Crick  y.  MeClinUe,  290 

3.  A  deposition,  properly  taken,  may 
be  used  on  a  trial  in  toe  same  man- 
ner as  the  testimony  of  a  witness. 

4.  After  a  deposition  is  returned  to 
court  the  objection  cannot  for  the 
first  time  be  raised,  that  the  ques- 
tions were  Icadin g.    Keeney  y .  CfnUia, 

416 


DES  MOWES  RIVER  LANDS. 
See  EviDKHOB.  4. 

DISTRICT  COtTRT, 

1.  The  district  court  has  concurrent! 
jurisdiction  over  all  offenses  cogni-| 
sable  before  a  justice  of  the  peace.! 
OrUmy,  The  State,  140. 

r 

2.  The  district  court  has  jurisdiction! 
in  all  cases  of  divorce  and  alimony.! 
in  the  countj  wherein  the  plaintiff! 
resides,  even  in  cases  where  it  ap-l 
pears  that  the  cause  of  action  arose! 
outside  of  the  county  or  state. 
SmUh  Y.Smith,  266 i 

3.  The  district  court  poraesHes  general  4 
original  jurisdiction,  agaihst  whicli 
nothing  will  be  presumed.     Bridg- 
manT.  WUad,  563; 

4.  The  diBtrict  eourt  is  authorised  to, 
entciiain  a^iircct  proceeding  to  set! 
aside  an  unauthorized  sale  made  byj 
the  sheriff.  ih.\ 


See  Appxal,  6. 
Costs,  I. 
Oouimr  CouET.  2. 


DISTRICT  JUDGE. 

.  Section  1797  of  the  Code  unconski- 
tutional  so  fiir  as  it  authorixes  an j 
person — not  in  reality  a  district 
judge — to  act  in  that  capacity  with 
all  the  powers  of  the  court.  Wm- 
eheder  v.  Ayre»,  IM 

I.  Consent  of  parties  cannot  author- 
ize a  person,  not  a  judge  of  the  dis- 
trict court,  to  act  in  that  capaci^. 
PeUy  y.  DuraU,  iSb. 

See  CouaTs.1. 


DIVORCE  AND  ALIMONY. 

1.  In  order  to  give  the  court  jortBdic- 
tion  in  a  case  of  divorce,  the  plain- 
tiff^s  resdence  in  the  county  must 
be  bona  fiie,  and  not  merely  for  the 
purpose  of  obtaining  a  divorce  under 
the  laws  of  Iowa.    SvMih  v.  Smih, 

266 


.  The  Code,  in  reference  to  divom^ 
should  be  strictly  enforced,  and  the 
requirements  fuUj'  observed.        t6. 

.  Where  a  petition,  filed  by  the  hus- 
band, alleges  as  cause  for  divorce. 
*'  that  she  has  wilfully  absented  her- 
self from  her  home  with  the  peti- 
tioner for  the  space  of  three  year," 
it  is  &tally  defective,  unless  it  also 
alleges  that  she  absented  herwlf 
"  without  sufficient  cause.*'  Pink' 
ney  v.  Pinkneyt  324 

In  a  petition  for  divorce  it  is  not 
sufficient  to  allege.  "  that  he  and  his 
said  wife  cannot  live  in  peace  and 
happiness  together,  and  that  their 
welrarerequiresa  separation.*'  The 
petition  should  allege  fiicts  and  cir- 
cumstances  that  would  render  the 
above  conclusion  "  fully  apparent" 
Code.  $  1482,  ib. 


IKDIX. 


sag 


5.  A  petiticn  for  divorco  should  din- 
tincUj  state  the  facts  conntituting 
the  cause,  and  shonld  show  prima 
fitcie  that  the  compUinant   is   the 

injunsd  party  before  a  divorce    is 
decreed  by  aeiault.  16. 

6.  A  decree  of  divorce  cannot  be  jus- 
tified unless  the  evidence  tends  to 
■how  that  the  separation  relied  n|)on 
was  willful,  and  that  the  complain- 
ant was  not  instru mental  in  procur- 
ing it ;  or  unless  the  evidence  will 
iustifj^  the  conclusion  that  the  peace, 
happiness  and  welfare  of  the  parties 
require  it,  and  thai  the  complainant 
» the  injured  partj.  ib. 

See  AuMONT. 

DisTBioT  OouaT. 


DRAM  SHOP. 
See  IwDioTMnrT,  4. 

IlfTOXIOATINO  LlQUOaS,  1. 


DOWER. 

1.  Under  the  statute  of  1839,  as  at 
common  law,  the  widow  is  entitled, 
during  her  natural  life,  to  one-third 
part  of  all  the  lands  and  tenements 
m  which  her  husband  was  seized,  at 
any  time  during  coverture.  Davie 
V.  O'Ferrall,  168 

3.  The  Code  provides  that  the  widow's 
dower  shall  be  one-third  of  her  hus- 
band's res!  estate  in  fee  simple,    ib. 

3.  Courts  favor  dower,  but  this  rule 
•    should  not  bo  carried  so  tar  as  to 

impair  vested  rights,  bjr  giving  a 
statute  a  retrospective  operation,  ib. 

4.  The  Code  does  not  operate  retro- 
spectivelj  in  reference  to  dower, 
consequently  when  tlie  husband 
conveyed  his  title  to  land,  without 
the  wife's  relinquishment,  before 
the  Code  took  effect,  ard  died  sub- 
sequently, the  widow  is  entitled  to 
dower,  for  life  only,  according  to  the 
law  io  force  at  the  time  of  sale.    ib. 

Vol.  IV. 88. 


.  Where  the  husband  died  under  the 
Rev.  Stat,  and  the  widow  gave 
birth  to  a  posthumous  son  after  the 
Code  took  effi'ct ;  held,  that  the 
widow  is  entitled  to  dower  under 
the  Rev.  8tat.,  and  also  on  the  death 
of  the  son,  may  inherit  one-third  of 
his  estate  in  fee.  Roviand  v.  i2ot9- 
land,  183 

6.  In  an  action  for  dower  to  lots  in 
the  city  of  Dubuque,  on  which  plain- 
tiff's husband  had  a  pre-emption 
right,  but  conveyed  his  right»  by 
deed,  to  6.,  who  thereupon  pur- 
chased the  title  from  the  United 
States,  and  subsequently  conveyed 
the  same  to  the  defenaant ;  held, 
that  defendant  was  estopped  from 
showing  that  plaintiff's  husband 
was  not  seized  of  the  lots,  and  that 
she  W88  entitled  to  her  dower 
therein.  Gr^cki,  J.,  eofi^a.  Davie 
y.  O'FerraU,  358 

J7.  Where  the  husband  conveyed  his 
title  to  land,  before  the  Code,  and 
died  after  it  took  effect,  his  widow 
is  entitled  to  dower  for  life  only, 
according  to  the  law  in  force  at  the 
date  of  the  conveyance.  iJb. 


8.  The  fa^t  that  the  defendant  was  a 
b<yna  fide  innocent  purchaser,  with- 
out notice,  is  not  allowable  as  a 
defense  to  an  action  of  dower.  Ghmo 
V.  Oilfuih,  4S3 

9.  A  court  of  equity  has  jurisdiction 
in  a  proceeding  for  dower  where  an 
account  is  prayed.  ib. 

10.  In  Iowa,  where  dower  attaches  to 
legal  and  eauitable  interests  in  land, 
there  would  seem  to  be  good  reason 
why  courts  of  law  and  equity  should 
exercise  concurrent  jurisdiction  in 
dower  cases.  ih. 


See  AoKifOWLioGMK.Tr,  2. 

DUBUQUE  CITY. 
See  Bound  ART,  1. 
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EQUITY. 

1.  Where  natters  of  account  affect- 
ing  heirs,  relate  to  the  rents .  Ac,  of 
lands  in  controveniy,  and  where 
■uch  account  can  be  adjusted  in  the 
action  at  law  in  relation  to  the  land, 
it  would  furnish  do  reason  for  taking 
the  case  into  equitj.  Olau8ten  v. 
Lafrenz,  324 

9l  Where  a  party  has  an  adequate 
renaedj  at  law,  he  cannot  resort  to 
chancerj.  ib. 

3.  The  distinction  between  law  and 
equity  jurisprudence  is  reco|j^t?  ized 
by  the  constitution,  aud  is  not  SiW- 
ished  by  the  Code.  ib 

4.  A  courtof  equitybaring  acquired 
jurisdiction  over  the  Rubject  matter 
for  one  purpose,  may  be  invested 
with  jurisdiction  for  other  pui'poscs, 
even  when  they  pertain  iu  part  to 
courts  of  law,  fK>  as  to  secure  com- 
plete equity  and  justice  between 
the  parties.  Jf\rar%Jain  Insurance  Co. 
T.  McOrea,  229 

5.  On  the  return  of  a  precedendo 
from  the  supreme  court,  iu  which  a 
petition  in  chancery  was  declared 
to  be  without  equity  ;  held,  that  the 
district  court  did  not  err  in  grant- 
ing complainant's  motion  to  dismis? 
his  poUlion  without  j)iejudic('. 
Rynear  v.  NcUin,  521 

6w  The  separate  answers  of  several 
defendants  being  under  oath,  and 
denying  all  the  material  allegations 
of  the  bill,  are  sufficient  to  defeat 
the  bill  in  the  absence  of  any  reli- 
able proof  to  the  contrary.  Ckeuwte 
T.  Maaan,  231 

7.  Although  the  defendant  answered 
to  the  bill,  still  if  a  demurrer  would 
bold  against  it,  a  court  will  not,  in 
general,  grant  the  relief  sought,  ib 

8.  Where  a  petition  prays  for  the 
rescission  of  a  contract,  but  the 
gravamen  of  the  petition  is  the  fail- 
ure of  the  defendant  to  pay  for  land 
as  stipulated  iu  the  contract ;  and 
where  the  petition    avers  neither 


fraud  in  the  contract,  nor  the  iDflol- 
vency  of  tha  purchaser,  so  as  to  give 
the  court  jurisdiction  in  chaneerf, 
it  should  be  dismissed  for  want  of 
equity.    Brainard^.  HolmpU.  U86 

9,  Where  8  petition  shows  a  case  in 
which  a  perfect  remedy  would  be 
afforded  by  a  court  of  law,  it  cannot 
claim  that  relief  which  can  only  be 
awarded  by  a  court  of  equity,     tft. 

10-  The  cases  in  which  equity  reHerea 
by  setting  aside  deeds,  contracla, 
<fcc.,  are  founded  upon  actual  fraud 
in  the  defendant,  or  upon  comtme- 
tire  fraud  against  public  policy,  ih. 

11.  A  petition  in  equity  must  show  a 
right  to  relief  oeyond  the  mere 
breach  of  a  contract,  which  would 
confer  a  right  of  action  at  law.     ih. 

See  Downa  akd  Aumoht,  9, 10 
Trust,  4. 


ERROR. 

1.  This  court  will  not  reverse  upon 
questions  of  fact,  unless  the  testimo- 
ny ol  record  clearly  shows  error. 
Davi*  V.  Moffitt,  82 

.  All  le^l  presumptions  will  finvor 
the  decision  below.  i6. 

.  It  is  error  to  render  judgment  upon 
a  debt  not  due,  without  the  consent 
of   the    debtor,  although  propertT 
luchdebt 
153 


may  be  attached  to  secure  auchc 
Greu)  V.  McClvng. 


.  Every  fiiir  presumption  should  be 
in  fiivor  of  the  decision  below,  and 
therefore  fiocts  should   not  be  pre- 
sumed that  would  indicate  error. 
Latosan  v.  Campbell  <£  Brother,    413 


See  Indiotmxjit,  8. 


ESTATES. 

.  An  action  shouM  not,  at  first  be  in- 
sUtnted  against  the  heira  of  an  estate 


INDBX. 
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lor  the  collection  of  a  debt.  The 
estate  ahonld  be  administered  agree- 
able to  the  Code,  Chap.  83.  Rey- 
noldsY.May,  283 

2.  Where  a  claim  is  filed  aeainst  the 
estate  of  a  decedent,  nnder  $  1539 
of  the  Code,  a  copy  of  the  written 
instrumeDt  or  account,  upon  which 
the  claim  is  founde<l.  should  be 
annexed  to  the  claim.  A  claim 
clearly  stated  under  that  section  of 
the  Code  amounts  to  the  same  thing 
aa  a   petition.    Baker  v.   GhiUuck, 

480 

3.  A  copy  of  a  claim  filed  under  $ 
1399  of  the  Code,  with  the  time  ot 
hearing  indorsed  thereon,  consti- 
tutes the  notice  to  be  served  upon 
the  repn^entatives  of  an  estate.  If 
such  claim  is  materiaUy  deficient, 
the  notice  is  equally  so.  ib. 

fieeKiUBB, 

Inhkritancb. 


3.  A  prisoner  should  not  be  found 
gailty  on  the  testimony  of  two 
accomplices  unless  confirmed  by 
some  other  testimony.  rf. 

.  The  certificate  of  purchaue  or 
duplicate  receipt  of  the  treasurer'of 
the  Den  MoineH  river  board  of  put- 
lie  work'H,  is  made  prima  facie  evi- 
dence of  t  tie  under  tht'  Cotie.  *^' 


Stone  V.  McMahan, 


ESTOPPEL. 

1.  Where  there  has  been  a  previous 
recovery  on  the  same  contract,  the 
plaintiff  may  set  up  such  previous 
recovery,  by  way  of  estoppl,  to 
show  that  certain  stipulations  in| 
the  contract,  as  conditions  prece- 
dent on  his  part,  had  bpon  complied  | 
with,  and  the  defendant  wascfitop-' 
ped  from  denying  all  but  the  snbae-,^- 
quent  breach  and  damage.  Uei- 
ehew  V.  JlamiJton.  317 


See  DowEB. 

Sheriff's  Salb,  10. 


EVIDKxVCE. 

1.  A  book  of  accounts  admissible  as 
conducing  to  prove  a  payment  for 
rails  that  were  not  furn  ished .    John 
ton  V.  Patten,  63 

2.  The  testimony  of  one  accomplice 
not  sufiicien  t  to  corroborate  the  testi- 
mony of  an  other  accomplice.  Johri' 
wnv.  Tfie  State,  65 


1.  In  an  action  at  law,  by  a  widow, 
for  dower,  a  material  omission  in  a  ' 
certificate  of  acknowledgment,  can- 
not be  supplied  by  parole  proof. 
O'FerraU  v.  Simplot,  163 

!.  Where,  by  the  Code,  a  party  Li 
required  to  answer  under  oath,  such 
answer  is  to  be  considered  evidence 
in  the  case,  of  equal  weight  with  that 
of  a  disinterested  witness.  Humph- 
reya  v.  ffoyt,  §45 

.  Where  the  defendant  offered  to  prove 
by  a  competent  witness,  "how  much 
he  had  paid  the  plaintiff,"  the  testi- 
mony should  not  have  been  rejected. 
Sinnamon  v.  Meibmtrn,  309 

.  Possession  of  a  bond  negotiable 
under  the  Code,  ia  prima  facie  evi- 
dence of  ownership ;  and  it  such 
possession  is  alleged  to  be  fraudulent, 
the  fiact  can  only  be  established  by 
evidence.    Keeney  \ .  Chdie ,  416 

An  officer  will  be  jiresunied  to  have 
done  hia  duty, as  commanded,  till 
the  contrary  appears.  Rotran  v. 
Iximb,  '  46g 


10.  Presumptions  are  allowed  when 
the  facts  to  be  presumed  are  consis- 
tent with  the  duty,  trust  or  power 
authorized,  and  tend  to  subserve  the 
purposes  of  justice;  but  where  the 
act  would  be  unauthorized  by  the 
trust  or  ofiice,  or  contrary  to  the 
duty  of  the  party  assuming  the 
power,  no  such  presumption  can  be 
admitted.  {(. 

11.  Where  a  mortgage  is  recorded 
without  the  certificate  of  acknowl- 
edgment, the  record  of  mortgages 
should  be  admitted  in  evidence  in 
behalf  of  a  person  not  a  party  to  the 


KM 
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mortgage,  to  show  that  he  did  not 
receiTC  injcord  notice  of  it  a8  a  valid 
mortgagor.    Brewer  v.  Orow,      5SK) 

12.  A  mortgage  may  be  received  in 
evidence  against  a  third  party,  with- 
out proof  of  its  being  duly  executed, 
aeknowledgedandrecoraed,  if  such 
party  had  actual  notice  of  it,  and 
consented  that  it  mi|;ht  be  executed 
upon  the  property  in  which  such 
party  was  interested.  ib 


13.  Where  the  evidence  is  conflicting, 
and  where  the  court  overruled  the 
motion  for  a  new  trial,  based,  in  part, 
upon  the  insuflSciency  of  the  testi- 
mony to  sustain  the  verdict,  this 
court  will  not  disturb  the  judgment, 
unless  it  is  apparent  of  record  that 
there  was  no  evidence  before  the 
jury  upon  some  point  in  the  case  so 
material  that,  in  the  absence  of  proof 
upon  it,  the  verdict  could  not  be 
jusUfied.    Ua^Y.Hwder,  539 

14.  If  a  declaration,  made  at  the  time 
the  act  was  done,  is  calculated  to 
explain  the  character,  nature  or  qual- 
ity of  the  facts  constituting  the  act 
And  its  effects,  so  far  as  to  unfold  and 
harmonize  them  as  parts  of  the  same 
transaction,  tben  such  declaration 
may  be  regarded  as  part  of  the  res 
gedae,  and  should  go  to  the  jury 
with  the  principal  facts  in  the  case. 
Frink  v.  Coe,  555 

15.  In  an  action  for  injury,  sustained 
by  the  overturning  of  a  stage  coach, 
the  declarations  of  the  plaintiff,made 
at  the  time  of  the  injury,  are  admis- 
sible in  evidence,  as  a  part  of  the 
re§  ge$tae.  *^* 

16.  Parole  contemporai.eous  evidence 
is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instru- 
ment. This  rule  is  especially  direc 
ted  against  the  admission  of  any 
other  evidence  than  that  furnished 
by  the  writing  itself,  to  explain 
away  the  language  employed  by  the 
parties  in  making  their  contract. 


standing  that  his  liability  to  pay  wbm 
to  be  contingent.  ii. 

18.  Where  the  record  does  not  ahow 
to  the  contrary,  it  will  be  presumed 
tbat  the  court  acted  in  accordanca 
with  the  Code. 

Brobd  T.  Tkomp9on,  135 

19.  If  the  bill  of  exceptions  does  not 
purport  to  give  all  the  evidence  in 
the  case,  it  will  be  presumed  that 
the  decision  was  justified  by  tha 
testimony  before  the  court.  ib. 


Myeri  v.  Sunderland, 

17.  Evidence  aliwide  not  admissible, 
to  show  that  one  of  the  makers  of  the 
note  signed  tlM  same  with  the  under 


20.  It  will  be  pifeumed  that  an  offioar 
haa  done  hia  duty,  till  the  oontimrj 
appears. 
die  V.  Porter,  510 

See  Attaohmbnt  Bonn,  3. 
Bill  of  ExoKPTiOHa,l. 

CoifTBACT,  3,  4. 

DxxD,  1. 

DivoaoB  AND  AuMoirr,  C. 

ElLROR,  2. 
MoETGAOa,  2. 

Plxai>iho,1,7,  17, 18. 
pBomssOKT  Noras,  9, 10. 
Rbplsvin,  2. 
Satisfaotion,  I. 
TaasFASS,  1. 
Trdst,  2,  3. 
WiTKisa,  2,  3,  4,  5. 


EXECUTORS    A    ADMINISTRA- 
TORS. 

1.  A  foreign  executor  has  no  authority 
to  commence  a  suit  in  this  state 
without  first  filing  a  bond,  and  let- 
ters testamentary,  as  required  by 
Laws  of  1845,    Karrick  v.  Pndt, 

144 

.  T.  commenced  suit  against  F.  A 
Co.,  fi»r  damages  sustaineti  to  his 
person  by  the  upsetting  of  a  sta^B 
coach ;  after  suit  was  cammencra« 
T.  died,  and  his  wife  was  substituted 
as  administratrix  of  his  estate,  and 
filed  a  supplemental  bilL  On  the  tri- 
al the  court  instructed  the  jury  thai 
plaintiff  could  recover  damagea  Sot 
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the  injury  sustained  by  her  on  ac-  1 
count  of  the  death  of  T. ;  held  that 
thisinfltruction  was  erroncona  ;  that ' 
she  could  not  recover  for  such  injury  i 
tt  adminislratrix,  but  that  she  might 
do  80  by  a  proceeding  in  her  own 
name  and  right ;  that  as  admin  istra-  « 
trix  she  could  only  recover  such^ 
damages  as  her  husliand  might  have  i 
recoTcred.    Frink  d:  Co.  v.  Taylor,  i 

196 

3.  Where  a  party  appears  to  have  act- ; 
ed  under  color  of  title,  or  hasi 
intermeddled  only  with  the  landsl 
of  deceased,  he  ca^pot  be  regarded; 
as  an  executor  de  ton  tori.  Vlautam, 
V.  Lafrenz,  224 

Bet  Hdbs.     • 


EXEMPTION. 


Stt  RxpLxviN,  67. 


F 

FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  impris- 
onment, the  defendant  may  justify 
by  averring,  in  his  answer,  that  he 
was  acting  as  city  marshal,  and  that 
the  plaintiff  was  so  disturbing  a 
woTBhiping  congregation  as  to  make 
bis  arrest  necessary  ;  and  that  he 
was  only  confined  until  he  became 
siifiicientlv  sober,  or  until  he  could 
betaken  before  a  magistrate  for  ex- 
«nin«tion.    Hutekinton  v.  8ang§ter, 

340 


FEES. 
See  Atfkal,  6. 

WiTNHa,   1. 


FEME  SOLE. 


8€4  Husband  akd  Wifb. 


FERRIES. 


A  public  ferryman  is  regarded  at  law 
asacominoit  carrier,  and  is  bound  to 
provide  suitable  boats,  landings,  &■• 
tenings  and  fixtures.  Whitmort  v. 
JBoteman  149 

Where  a  license  to  keep  a  ferry  does 
not  ^ive  to  the  ferryman  the  «Bo/iintw 
privilege  for  a  ct^rtain  distance  above 
and  below  his  ferry,  he  cannot  sus- 
tain an  injunction  against  parties 
who  may  cross  passengers  in  a  skiff 
within  that  distance ;  especially 
if  the  petition  does  not  allege  that* 
they  had  no  license  to  keep  a  skiff 
terry,  and  does  not  aver  that  they 
took  pay  for  crossing  passengers, 
McEroen  v.  Taylor,  532 

See  Navigable  Strbams. 


FRAUD. 

1.  Where  fraud  is  set  up  in  defense 
of  a  note  which  was  indorsed  to 
plaintiff  before  due,  the  answer 
should  charge  the  holder  with  no- 
tice of  the  alleged  fraud,  or  that  he 
was  a  party  thereto.  Slein  v.  Ked* 
er.  86 

2.  Fraud  is  no  defense  to  a  note  which 
came  into  the  posHeasinn  of  a  bona 
fide  holder,  without  notice,  for  value, 
and  before  due.  ib. 

3.  Fraud  will  not  be  preRumed  ;  it 
must  be  proved.     Cheuvete  v.  Maton, 

331 

4.  Fraud  not  suflSciently  charged,  by 
averring  that  the  coroner  and  attor- 
ney knew  that  the  title  of  the  land 
sold  on  execution  by  the  coroner 
was   defective.      Dean    v.  Morru, 

313 

5.  A  settlement  obtained  by  fraud,  or 
nnder  tidse  entries  and  computations, 
is    not  valid.    Jeffermm  County  v. 


Ford, 


367 


FREEHOLD. 


See  Rails. 
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FORCIBLE     ENTRY     AND    DE- 
TAINER, j 

1.  The  renieily  for  forcible  entry  or  de-  j 
tentioTi  of  ival  property,  not  idlow- 
ableby  the  Code,  where  the  defend- 
ant setM  up  a  paramount  title  under 
the  third  division  of  $  2362 ;  nor 
when  a  question  of  title  is  involved. 
Bonnrthy.  FarrenholU.  440 


is  not  paid,  and  I  should  condade 
to  rescind  the  contract  and  receive 
back  the  two  lots,  tlien  the  estate 
will  be  owing  about  the  anaonnt  of 
one  hundred  and  forty  doUan;" 
held,  that  the  court  was  justified  in 
rendering  judgment  against  the 
garnishee,  to  be  paid  by  the  estite. 
Morgan  v.  McLaren,  53C 

Bee  PaoMissoaT  Noras,  5. 


G 

GARNISHEE. 

1.  Where  a  notice  of  garnishment  was 
served  within  ninety  days,  and  the 
anHwcr,  filed  at  the  next  tcr\n  ofjl 


court,  having  been    mislaid  and  a 
new  answer  filed:  held,  that  the  new 
answer  should  be  regarded  as  aeon 
tinuation  of  the  first;  held,  also,  that 
as  the  amount  due  from  the  garni 
shee  was  for  jjersonal  services  ren 
dered  within  ninety  days  next  pre 
ceeding  the  notice,  it  was  exempt 
from    execution    and    attachment 
^oclAon  V.  (My  of  Burlington,        84 

3.  Where  B,  tastified,  on  garnishee 
process,  that  he  executed  a  note  to 
the  defendant,  but  did  not  know 
whether  he  still  held  the  note  or  not; 
and  where  defendant  testified  that 
he  held  the  note,  but  claimed  that 
the  money  belonged  to  his  wife,  and 
that  he  only  acted  as  her  agent;  held, 
that  as  the  mone^  was  controlled  by 
the  huRband,  without  notice  of  the 
wife'H  ownership,  and  as  the  note 
had  not  been  negotiated,  judgment 
should  have  been  rendered  against 
B.  as  garnishee.  Reevet  d  Co.  v. 
Jones,  296 


3.  Where  C,  as  executor  of  the  estate 
of  P.,  was  garnisheed,  and  answered 
that  P.  was  indebted  to  M.  K.  <&  Co. 
in  the  sum  of  $140 ;  that  M.  had 
verbally  contracted  to  buy  two  lots 
of  P.,  and  to  pay  ^300  Ifor  them, 
half  in  printing  and  half  in  cash; 
that  the  hill  of  M.  K.  A  Co.  was  to 
go  in  part  payment ;  that  "  in  case 
the  balance  of  said  purchase  monej 


GRADE. 

See  Stkbkts. 

GRAND  JURORS. 

Where  the  record  shows  tliat  the 
requisite  number  of  grand  jurora 
haa  been  cmpannelcd  and  sworn, 
and  where  there  was  a  plea  in  abate- 
ment and  demurrer  to  the  bill  on 
the  ground  that  it  was  found  and 
presented  by  a  less  number  than  fif- 
teen ;  held,  that  it  was  not  error  to 
overrule  such  plea  and  demurrer. 
Hailv.  TheStaie,  73 

2.  The  county  judge  and  sheriff  an 
authorized  ov  the  Code,  to  compare 
and  correct  tne  list  of  grand  juion^ 
and  the  deputj  sheriff  is  predTi- 
ded  by  ^  412,  from  acting  thus  in 
conjunction  with  another  officer; 
consequently  a  list  of  grand  juron 
compared  and  corrected  by  the 
county  judge  and  deputy  sheriff,  ia 
not  a  legal  grand  juy ,  and  therefore 
not  authorized  to  nnd  an   indict- 


ment.   Jhdell  V.  The  ^aU, 


ISS 


3.  The  Code  confers  no  authority  upon 
the  proe«ecutor  to  challenge  \h&  pan- 
Del  or  individual  members  of  the 
grand  jury.  And  as  the  district 
court  has  not  the  power  to  select  or 
create,  neither  has  it  the  power  to 
remove  or  reform  the  m  mben  of 
the  grand  jury.  Keitier  v.  Tk$ 
State,  991 

4.  The  policy  of  the  Code  is  to  ke^ 
the  grand  jury  independent  of  con- 
trol and  influence  from  the  district 
coort  ih 


IKDEX. 
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5.  The  right  to  challenge  either  the 
pannel  or  a  meinber  of  the  grand 
JQiy,  is  limited  to  the  defendant,  16. 

See  IvDioTMnrr,  1,  9. 


GUARDIAN  A  WARD. 

See  Minors*  1. 

Pabskt  and  Child,  3. 
RaooED,  4. 


H 

HEIRS. 

1.  The  heirs"  of  an  estate  can  only  be 
rendered  liable  where  an  indebted- 
ness is  established  against  an  execu- 
tor, and  the  assets  in  his  hands  prove 
insufficient,  and  where  the  heirb  have 
had  a  portion  of  the  estate  set  apart  to 
them.    Reymoldi  y.  May,  283 

See  Estate,  1. 
PaAonoi,  5. 


HOMESTEAD. 

i.  Under  a  contract  made  in  January, 
1851,  the  homestead  of  the  debtor 
is  exempt  from  execntion,  by  virtue 
of  the  act  of  1849,  to  exempt  a 
homestead  from  forced  sale.  JSridff- 
man  y.  Wilcut,  563 

3.  The  homestead  law,  in  force  at  the 
date  of  a  contract,  enters  into  and 
bccomesapartofthe contract, and  the 
right  acquired  to  have  the  homestead 
exempt  from  forced  sale,  is  not 
impaired  by  a  repeal  oi  the  law,  ib. 

^mEstatk,  1. 
PaAonoK,  5. 


HOMIOIDB. 
See  MuEDBB. 


HUSBAND  AND  WIFE. 


.  Where  the  title  of  land  was  in  the 
wife  before  coverture,  a  lease  cxeca- 
ted  by  the  husband  alone,  cannot 
affect  her  rights  after  a  divorce. 
Wiik^lm  V.  Aferh,  54 

2.  An  action  for  the  separate  mainte- 
nance of  the  wife  may  be  snstalued 
by  her  trustee  against  her  husband, 
on  a  deed  of  separation,  in  which 
all  three  were  made  parties,  and 
which  stipulated  for  immediate  sep- 
aration, lor  release  of  all  right  of 
dower  in  the  husband's  lands,  and 
to  keep  him  harmless  and  indemni- 
fied against  all  debts  contracted  by 
her — ^such  a  deed  shows  mutuality 
and  consideration .  Chddard  v.  i?M- 
be,  ,  136 

3.  Although  a  husband  cannot  con- 
tract with  his  wife,  he  may  covenant 
with  her  trustee  for  her  benefit,      ib, 

4.  At  common  law  the  husband  is  lia- 
ble fur  the  debts  of  the  wife,  con- 
tracted dum  80I0,  but  in  order  to  re- 
cover against  him,  she  should  be 
joined  in  the  action  and  judgment. 
EeunsckerY.SeoU,  185 


.  Under  the  Code,  the  husband  is  not 
liable  for  debts  of  his  wife  while 
single,  under  a  contract  "  purpoxt- 
ing  to  bind  herself  only."  ib, 

.  Where  it  appeared  that  the  contract 
for  a  working  interest  in  a  *' lead"  was 
in  the  wife's  separate  name,  paid  for 
with  her  own  money  ^nd  all  proceeds 
received  and  arrangements  con- 
ducted in  her  own  name  and  right ; 
held  that  the  circumstances  establish 
her  separate  ownership  of  the  "lead," 
and  that  parties  having  full  knowl- 
edge of  ail  tlie  circumstances,  could 
not  hold  said  working  interest  or 
tlie  proceeds  thereof  to  satisfy  a 
debt  a^^ainst  the  husband.     Cheu' 


vete  V.  Mason, 


231 


.  The  right  of  a  married  woman  to 
acquire,  possess  and  control  prop- 
erty in  her  own  right  and  for  her 
own  benefit,  and  that  it  c<in'  ot  be 
taken  to  pay  the  husband's  debts 
unless  left  under  his  control  without 
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notice  of  the  real  ownership,  are 
fully  recognized  by  the  Code,       ib. 

See  Gabiubhxs,  3. 

PA&xirr  AiiD  Child. 

SiPABATB  MAnrrKKAIfOX. 


INCORPORATION, 
See  Crnig. 


INDICTMENT. 


1.  An  indictment  found  by  a  grand 
jury  not  legally  constituted,  should 
DC  quashed;  but  where  an  indict- 
ment is  duly  exhibited  in  open 
court,  and  indorsed  a  "  true  bill, '  it 
will  be  presumed  that  the  list  X)f 
jurors  was  legally  selected,  unless 
the  records  of  the  county  show  to 
the  contrary.     Dutdl  t.  The  SUOe. 

125 

2.  Where  the  first  indictment  was 
mislaid,  a  second  indictment  was 
found  for  the  same  offense,  and  on 

, motion  quashed,  and  thereupon  the 
first  indictment  was  found  ;  held, 
that  the  second  indictment  did  not 
supersede  the  firet.  Eeddan  v.  The 
Staie,  137 

9.  An  indictment  for  an  assault  with 
intent  to  inflict  bodily  injury, 
dbould  aver  in  substance  that  no 
considerable  provocation  appeared, 
or  that  the  circumstances  of  the 
assault  showed  an  abandoned  and 
malignant  heart.  ib. 

4.  An  indictment  should  charjge  the 
&ct8  and  circumstances  constituting 
the  offense  in  substantial  compli- 
ance with  the  law  defining  the 
crime.  ii 

5.  An  indictment  against  a  house,  as 
a  dram  shop  and  nuiaauce,  when  a 
lien  is  not  sought  upon  the  prop- 
erty,   need    not  state  the  owner's 


name,  nor  aver  his  knowledge  of  the 
unlawful  traffic.  Our^Hovu  No.  % 
V.  The  suae,  179 

.  Where  an  offense  chaiiged  is  contin- 
uous, as  a  prohibited  traffic,  earned 
on  from  daj  to  day,  it  may  be  Ind 
with  a  continnando.  tf. 

7.  An  indictment  is  good  which  char- 
ges the  facts  eoRStitoting  tiie  offien« 
sub^ntially  in  tlie  language  of  tfao 
Code.  ib 

8.  The  mere  fact  that  the  indictment 
was  mislaid  or  stolen  after  the  trial, 
and  could  not  be  sent  up  with  the 
writ  of  error,  is  not  sufficient  groand 
for  reversing  the  judgment  8mUk 
V.  The  suae,  189 

9.  Where  the  indorsement  upon  an 
indictment  is  in  substantial  compli- 
ance, although  not  in  strict  acciud- 
ance,  with  the  Code,  it  ia  sufficient 
if  it  appears  that  the  indictment 
was  legally  found  and  presented  by 
the  grand  jury.     Dixon  v.  The  SUOe, 

381 


10.  In  an  indictment  for  stealing 
"  money  and  bank  notes,"  under 
the  Code,  the  item  moner  is  suffi- 
ciently designated  b^  tLe  words, 
"gold  and  silver  com,"  and  the 
term  "bank  notes"  is  Bufficientls- 
described  by  the  words,  "  Clark^ 
Exchange  Bank  bills  of  the  value  of 
twenty -four  dollars."  The  follow- 
ing is  also  sufficiently  descriptive  of 
the  bank  bills  alleged  to  have  bess 
stolen :  **  Seven  dolhuis  of  other  bank 
bills,  the  names  of  the  banks  to  the 
jurors  unknown,  of  the  value  «€ 
seven  dollars."  J#tmjofi  v.  SUOb,  483 

11.  "Bank  note"  and  "bank  bill/' 
nnder  the  Code,  signify  the  same 
thing.  t6. 

12.  An  offense  is  sufficiently  charged 
in  an  indictment,  if  it  substantiallj 
follows  the  language  of  the  stat- 
ute. •*. 

12.  Irregularity  in  finding  the  indict- 
ment cannot  be  urged,  for  the  first 
time,  idfter  vsrdiet  ik. 


IKDBZ. 
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14.  Where  an  indictment  is  in  sub-J 
siantial  compliance  with  ^  2916  of 
the  Code,  it  cannot  be  deemed 
invalid.    Zumkoff  y.  8i4tU,  526 

See  Oeahd  Jvrobs,  2, 

IifTOJaoATiifO  LiQUoia,  U,  4* 

Muaon,  3, 4,5,6,  8. 
Winrm,  6,  7. 


INHERITANCE. 

1.  Where  the  hosband  and  wife,  and 
their  only  child  were  drowned  by 
the  same  casualty,  and  where  the 
ehUd  sarvivini^  iti  oarents  for  a  few 
minutes,  inherited  tneir  estate ;  held, 
under  the  Rev.  Stat  reco^izing  the 
civil  law  as  to  domes  of  kindred, 
that  4he  maternal  grand-father  of 
the  child  would  inherit  the  estate  in 

S reference    to   the  paternal    aunt. 
farHndale  v.  Kendriek,  307 

800  Dowaa,  5. 


explanatory  matter  than  is  necessary 

under  the  Code.    Zvmhoff  v.  State, 

536 

3.  Those  piovisionsof  the  Code  which 

{>rohibit  the  sale  of  intoxicating 
icjuors,  by  the  glass,  are  not  uneon- 
stitutionai.  ih. 

.  In  an  indictment  against  an  indi- 
vidual for  retailing  intoxicating 
liquors  by  the  dram,  it  is  not  neces- 
sary to  designate  the  premises  upon 
which  the  alleged  sale  was  made. 
It  is  sufficient  if  the  offense  is 
charged  to  have  been  committed  in 
the  appropriate  county.  It  is  desi- 
rable, though  not  essential,  that  the 
town  or  city  be  designated.  t6. 

.  Where  the  offense  is  charged  as 
defined  in  the  first  division  of  $  925 
of  the  Code,  it  includes  within  its 
meaning  that  which  is  described 
after  the  word  "  prohibited  "  in  the 
last  division  of  tnis  section.  %b. 


INTOXICATING  LIQUORS. 

1.  Those  provisions  of  the  Code  which 
prohibit  tlie  sale  of  intoxicating 
Lquors  by  the  glass,  and  which 
authorize  proceedings  in  renit  against 
*«dram  shops,"  are  not  unconstitu- 
tional, and  should  be  enforced. 
OurIIwaeNo,9,Y.ThiB8iaie,    172 

3,  An  indictment  for  retailing  intox- 
icating liquors  chaiiged  the  defend- 
ant with  being  "  a  retailer  of  intox- 
icating liquors  by  the  fflass  or  dram, 
to  be  there  and  Uien  drank,  in  and 
at>out  the  premises  of  him,  the  said 
William  Zumhoff,by  consumers  and 
purchasers  ttiereof ;  and  did  then 
and  there  on  divers  different  and  ^- 
separate  times,  retail  to  divers  per- 
sons, to  the  jury  unknown,  twenty 
glasses  or  drams  of  rum,  brandy,  gin, 
whiskey  and  wine, and  other  intox- 
icating liquors,"  Ac;  held,  that  the 
«ffense  is  charged  sufficiently  spe- 
cific, and  with  more  descriptive  and 

»88 


li 


6.  Wt  ere  an  indictment  charges  that 
the  defendant  had  retailed  twenty 
glasses  or  drams  of  intoxicating 
iquors  to  divers  peraons,  at  divers 
times,  it  does  not  thereby  present 
more  than  one  offense,  as  limited  by 
(  2917  of  the  Code.  t6. 

See  JuaoBs,  3. 


INSANITY. 


Where  i  nsan  ity  is  set  up  as  a  defense 
to  murder,  it  should  clearly  appear 
that  the  defendant  was  laboring 
under  such  a  mental  delusion  as  irre- 
sistibly and  uncontrollably  forced 
him  to  commit  the  crime.  FauU  v. 
State,  50a 

Insanity  cannot  be  set  up  as  a 
defense  to  an  indictment,  unless  it 
appears  that  the  defendant's  mind, 
at  the  time  of  the  offense,  was  so 
deranged  that  he  did  not  know  the 
nature  of  the  crime,  or  that  he  waa 
so  really  deluded  that  he  did  not 
know  he  was  doing  wrong,  ib. 
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INSTRUCTION. 


1.  Although  an  instroction  requested 
by  counsel  may  state  the  law  cor- 
rectly, it  should  not  be  given,  if  it 
aflsumes  fiicts  to  be  proved  as  true, 
which  are  in  issue  before  the  jnry. 
Luman  v.  Kerr,  1§9 


3.  Instructions,  irreleysnt  to  the  issue, 
should  not  be  given .  Ford  v.  Jeffer- 
«m  C<nmiy,  273 

3.  Where  a  correct  instruction  is  asked 
and  refused,  it  is  calculated  to  mis- 
lead the  jury ,  although  the  subsUmce 
of  the  inBtruction  is  given  in  a 
different  form.     Webster  v.  Raver, 

426 

4.  In  an  action  upon  an  attachment 
bond,  it  is  error  in  the  court  to  refuse 
instructions  asked  in  reference  to 
damages,  when  such  instructions 
were  in  strict  accordance  with  the 
Code.  ib 

5.  On  an  indictment  for  marking  and 
defiEuring  a  school  house,  the  court 
instructed  the  jury  that,  "  The  state 
had  proved  all  that  was  necessary  in 
reference  to  the  school  district;" 
held,  that  this  was  charging  the  jury 
on  the  facts,  and  therefore  erroneous. 
Hauttan  y.  Slate,  437 

6.  Instructions  given  or  refused  by 
the  court  below,  are  no  part  of  the 
record  unless  made  so  by  a  bill  of 
exceptions ;  nor  will  this  court  dis- 
turb the  action  of  the  court  below, 
unless  it  appears  that  exception  was 
taken  to  the  ruling  of  the  court,  in 
reference  to  such  instructions. 
Parker  v.  Pierce,  452 

7.  If  an  instruction  asked,  appears  to 
bo  legally  correct,  the  refuBiu  of  the 
court  to  give  it  will  not  be  deemed 
erroneous,  unless  it  appears  to  have 
been  applicable  to  the  case.  Hall 
V.  HufOer,  539 

8.  ▲  court  is  justified  in  refusing  an 
instruction  which  is  calculated  to 
miRlcad  the  jury,  although  it  may 
state  a  principle  of  law  correctly ; 
or  the  court  may  give  auch  instruc- 


tion in  a  modified  form,  so  as  to 
present  the  law  applicable  to  tks 
facts,  more  appropriately  and  intal- 
ligibly  to  the  jury.  ih. 

.  Where  an  irrelevant  instniclion  wis 
given,  which  could  not  prejadiee 
appellant,  the  judgment  will  not  be 
reversed.    Swlivan  v.  Finn,        544 


See  ExxcuToas  amd   Admikis- 

TBATOBS,  2. 
MVKDSK,  9. 


INSURANCE. 


.  Where  an  insurance  policy  stipula- 
ted that  the  company  should  not  be 
liable  to  pay  the  loss  till  after  sixty 
days,  ana  where  the  petition  was 
filed  against  the  company,  before 
that  time ;  held,  that  this  premature 
proceeding  might  be  corrected  by  s 
supplemental  petition.  FrofJain 
Insurance  Co.  v.  JfeOrea,  239 


2.  Any  want  of  validity  in  the  ootioa 
upon  the  agent  of  an  insurance  com- 
pany is  waived  by  subsequent 
appearance.  ik. 


JOINT    TENANTS     AND    TEN- 
ANTS IN  COMMON. 

1,  Where  G.  as  a  tenant  in  common, 
with  minors  who  had  no  ruartUsB 
at  law,  made  necessary  and  valoa- 
re pairs  to  a  mill,  and  where  the  ma- 
ternal guardian  of  the  minors  acqui- 
esced in  such  repairs  ;  held,  that  G. 
is  not  entitled  to  the  exclusive 
possession  of  the  premises  until 
reimbursed  for  the  amount  expen- 
ded by  him  for  such  repairs.  I'oujV 

2.  Two  of  three  joint  tenants  cannot 
agree  upon  a  divinion  of  their  land 
that  will  be  binding  upon  the 
third.    Cooper  v.  Frederick,        403 
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JUDGMENT. 

1.  A  judgment  by  default  shonld  not 
be  rendered  againat  a  party  not 
personally  serred,  until  the  court 
IS  satisfied  that  every  requirement 
of  the  Code,  in  reference  to  tbe 
notice,  has  been  performed.  Pink- 
ney  y.  Pinkney,  324 

2.  A  judgment,  until  reversed,  is  con- 
clusive of  every  issue  that  was  or 
should  have  been  tried  under  the 
pleadings,  but  it  is  not  conclusive 
of  facts  that  were  not  in  issue,  nor 
admitted  by  the  pleadings,  and 
therefore,  if  connected  with  anj 
order  to  sell  property  under  attach-! 
ment,  it  is  not  conclusive  that  the! 
property  was  not  exempt  from  exe- 
cution. An  order  to  sell  property,! 
made  at  the  time  and  in  connection  | 
with  a  ju<igment,  is  independent  of 
the  judgment,  and  may  be  revoked  i 
or  defeated  by  a  replevin  of  tbej 
property  without  impairing  the  4. 
judgment     Wilton  v.  Stripe,      551 

S^e  Steamboat  Libit,  1 . 


JUDICIAL  SALE. 

1.  B.  claimed  title  under  a  mort- 
gage, dated  April,  1841,  and  duly 
recorded  ;  decree  of  foreclosure  in 
Ma^,  1842;  sale  in  October  fol- 
lowing, and  sheriff's  deed  executed 
and  filed  for  record  October  27. 
1843.  H.  claimed  title  under  a 
judgment   obtained    October    7th, 

1843,  sheriff's  deed  to  R.  and  J., 
executed  nnd  recorded  in   March, 

1844,  and  in  July,  1846,  deed  from 
R.  and  J.  to  EL  ;  held  that  the  delay 
in  executing  the  sheriff's  deed  to 
B.  could  not  prejudice  his  title,  and 
that  tbe  deed  to  B.  related  back  to 
the  sale,  decree  and  mortgage,  and 
secured  to  him  the  title  over  H. 
Bdl  T.  Halh  68 


%  A^  sheriff  sold  several  lots,  on  exe- 
cution, to  C,  the  brother  and  agent 
of  the  execution  defendant,  who 
fiiiled  to  pay  tbe  purchase  money  ; 
the  sheriff  tbereu))oii  *proclainied 
the  postponement  of  tbe  sale  "  from 
the  17th  to  the^  24th  of  August,  at 


which  time  the  property  was  sold 
to  H. ;  held,  that  as  the  adjournment 
was  proclaimed  by  the  sheriff,  as 
the  defendant's  agent  was  present 
and  bad  notice  of  the  adjournment, 
and  as  it  was  occasioned  by  him, 
the  sale  was  not  void  in  consequence 
of  such  postponement ;  held,  also, 
that  although  H.  was  present  at  the 
first  sale,  and  had  notice  of  the 
adjournment,  it  does  not  follow  ^hat 
he  could  be  charged  #ith  notice  of 
irregularities.    CorieUy.  Ham,   455 

3.  Where  the  judgment  was  rend- 
ered in  1842,  and  the  execution 
issued  and  the  sale  took  place  in 
1844 ;  held,  that  the  sheriff's  deed 
delivered  to  the  purchaser  on  the 
day  of  sale,  did  not  invalidate  the 
safe,  nor  impair  the  execution 
defendant's  right  to  redeem  the 
land  under  the  law  of  tbe  contract 

ilh 

It  is  the  policy  of  the  law  to  pro- 
tect j  udicial  sales.  ih, 

.  The  majority  opinion  in  Tifany 
V.  Oiover,  3  G.  Greene,  387,  overru- 
led, and  the  principles  laid  down 
in  the  dissenting  opinion,  in  thai 
adopted.  Rowan  v.  Lamb, 
4€8 

Set  SHxairr's  Salk. 


JURISDICTION. 

.  Where  a  power  is  not  expressly 
conferred,  nor  necessarily  inherent 
in  the  court,  it  cannot  lie  assumed 
under  an  inference  of  law.  KeOler 
Y.  The  State,  291 

!.  A  court  of  inferior  or  limited  juris- 
diction must  show  in  its  records,  or 
in  its  judgments,  that  it  has  juris- 
diction over  the  subject  matter  and 
the  parties.  If  it  in  any  v:a\f  appear 
that  such  a  court  has  jurisdiction,  it 
will  be  inferred  that  its  proceeding 
were  regular.    Rowan  v.  Lamb,  4G3 

I.  Every  vital  jurisdictional  fact  must 
be  apparent ;  and  while  we  cannot 
merely  presume   the   existence  of 
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Bndi  a  ftust,  we  cannot  presume 
against  it,  even  to  divest  an  inferior 
court  of  jarisdietion ;  ao  in  aUach- 
ment  proceeding  tlie  court  will  not 
presame  Uie  janadictional  £Bbct  of  a 
levy ;  bat  whtre  that  iact  is  estab- 
lished by  the  officer's  return,  or  3 
otherwise,  a  oourt  may  call  in  the 
aid  of  presamptien  to  support  a  mere 
detail  or  incident  connected  with 
fbe  levy,  to  show  that  the  officer 
obeyed  the  directions  of  the  law  in 
making  Uie  levy.  ib. 

4.  An  attachment  proceeding  does  not 
curtail  or  limit  the  jurisdiction  of 
the  court,  before  which  it  may  be 
pending ;  and  if  before  a  court  of 
general  jurisdiction,  like  the  dis- 
mct  court  the  same  general  intend- 
ments apply  in  reg^d  to  the  exer- 
cise of  official  duties,  as  apply  to 
any  other  case  of  general  jurisdic- 
tion ;  and  where  there  appears  to  have 
been  a  writ  founded  upon  the  rgui- 
site  affidavit,  and  where  the  officer 
appears  to  have  complied  with  the 
mandate  of  that  writ  by  making  the 
requisite  levy,  that  levy  gives  the 
court  jurisdiction  over  tiie  property 
attached.  w, 

5.  Where  an  obiection  to  jurisdiction 
was  not  raised  in  the  court  below,  it 
will  not  be  entertained  in  the 
sunreme  court  Bridgman  v.  Wil- 
cJ,  563 


restrict  that  right ;  or  to  make  the 
defendant's  right  dependent' upon 
the  exorcise  of  the  same  right  by  the 
State  is  erroneous.  SmUh  t.  Thi 
Siate,  189 

A  jury,  empaoneled  to  try  Uis 
defendant  on  an  indictment  Ibr 
retailing  intoxicating  liquors,  wve 
sworn  "the  truth  to  speak,"  Ac, 
without  being  sworn  *' to  try  the 
issue  joined,  as  required  by  the 
Code ;  held,  that  the  jury  were  not 
legally  sworn.    Dixon  v.  Tks  BUU, 

381  . 

See  GsAHD  Juaoas. 


6. 


By  appearing  and  pleading,  the 
defendant  admits  the  jurisdiction  of 
the  oourt.  *ft. 

See  Attachmsmt,  18. 
Ohanqe  of  V Kirux,  2. 
Equity,  3,4.  , 


JURORS. 

1.  Th««fficer  having  a  jar?  in  charge 
should  not  speak  to  toem  while 
dellbersting  upon  their  v«rdict, 
except  to  a^k  them  if  they  have 
9gi«ed.    (^ey.Swm,  33 

3.  The  right  to  challenge  jurors  ander 
OisOodeiB  unconditional,  and  any 
roling  of   the  court  calcalaled  to 


JUSTICE  OF  THK  PEACE. 

.  In  an  action  of  trespass  before  a 
justice  of  the  peace,  a  petition  was 
filed,  and  during  the  trial  was  mis- 
laid, but  was  subsequently  found, 
and  on  appeal  to  the  district  court 
was  sent  up  with  the  transcript; 
held  that  the  petition  need  not  be 
copied  inti)  the  docket  and  that  as 
the  peUUoH  and  docket  together 
showed  a  cause  of  action,  the  esse 
should  not  be  dismissed.  Boon  y. 
Orr,  304 

I.  The  Code,  in  directing  oral  plead- 
ings to  be  reduced  to  writing  by 
the  justice  of  the  peace,  is  direc- 
tory and  a  party  should  not  be  prej- 
udiced if  he  neglects  that  duty. 
SMmauum  v.  Melhowm,  309 

3.  On  a  trial  before  a  justice  of  the 
peace,  a  general  denial  of  in- 
debtedness will  be  presumed,  if 
nothing  appears  to  the  contrsry.  ib. 

.  The  neglect  of  a  justice  to  make 
his  returns  to  the  mstrict  court  ^ 
least  five  days  before  the  next  term, 
is  not  good  ground  for  dismisiing 
the  apmal.     Wkiietmb  v.  ffoUcway, 

311 

I.  In  commencing  an  action  before  a 
justice  of  the  peace,  by  notice  sac  k 
notice  should  contain  td\  that  is  rs  - 
quired  by  ^  (  9373, 3373, 3374  of  th  e 
Cods.    MUbanmY.tMe,  346 


Itf^RX. 


0.  In  actions  coromeneMl  befoip  a  jus- 
tice  of  the  peace,  strict  formality 
and  regularity  in  pleadings  will  not 
be  required  where  the  proyimons  of 
the  Code  are  substantially  obserred. 
BvrUmT.HUl,  379 

7.  Od  appeal  from  a  justice  of  the 
peace,  it  is  error  to  render  judgment 
against  the  defendant,  unless  the 
transcript  or  some  paper  on  file  in 
the  case  shows  the  amount  and  na- 
ture of  plalhtiff  's  demand.  Sean  t 
Tvbbt,  409 

8.  A  petition  is  not  necessary  before 
a  justice  of  the  peace ;  but  if  the 
suit  is  upon  a  note  or  account,  it 
should  be  filed  with  the  justice,   ib. 

9.  The  transcript  from  a  justice  of  the 
peace  diould  contain  a  brief  state- 
ment of  plaintiff  *s  demand.         ib. 

84e  Appiai*,  8. 
Plkadiito,  15. 
Traitbcupt,  13. 


LANDLORD  AND  TENANT. 

1 .  Where  a  lessee  bestowed  labor  and 
iroproyement  upon  the  ground  rent- 
ed on  shares,  by  cultirating  the  same 
and  by  putting*in  seed  furnished  by 
tiie  lessor ;  and  where  the  lessor  took 
possession  of  the  premises  in  the 
spring,  before  the  crop  could  mature 
without  the  consent  of  the  lessee, 
and  harrowed  in  a  crop  of  spring 
grain,  for  the  reason  that  the  tenants 
crop  was  frozen  out ;  held  that  the 
lessor  was  liable  to  the  lessee  for  at 
least  the  amount  and  yalue  of  such 
labor.    Bees  y.  £aker,  461 

3.  Where  land  is  rented  to  the  lessee 
for  the  purpose  of  raising  a  crop  of 
winter  wheat,  on  shares,  and  the 
wheat  is  killed  out  by  the  seyerity 
of  ths  winter,  the  landlord  cannot  be 
iuttified  in  taking  possession  of  the 
leased  premises,  unless  surrendered 
to  him  oy  the  le«ee,or  unless  the  les- 
see refuses  to  put  in  a  crop  of  spring 
grain,  and  share  the  crop  with  the 


lessor,  aereeable  to  the  orij^nal  con- 
tract or  lease.  ib, 

'>.  Where  a  landlord  takes  possession 
of  the  premises  before  the  expiration 
of  the  lease,  without  the  consent  or 
surrender  of  the  lessee,  he  ia  a  trea» 
passer,  and  liable  fbr  damages.    t6. 

:.  Where  land  is  rented  upon  shares, 
the  tenant  is  ezdnsiye  owner  of  the 
crop,  while  it  is  growing,  and  the 
L^ndloni  is  liable  to  him  for  dama- 
ges, if  he  harrows  up  the  ground 
sowed  with  grain,  eyon  if  no  amount 
of  damage  is  proyed.  ib. 


.  A  lease  of  land  for  a  share  of  the 
grain  produced  is  not  terminated  by 
a  &ilure  of  the  crop.  tj. 

I.  In  ao  astion  by  a  landlord  to  re* 
coyer  a  balance  on  rents,  the  tenant 
cannot  object  to  instructions  given 
by  the  court  in  support  of  the  Jand" 
lord's  right  to  the  premises.  Shtlli- 
van  y.  Fitin,  544 


LARCENY. 
See  Indiotmbht,  10. 

LEASE. 

.  Unless  a  lease  has  been  acknowl- 
edged and  recorded  according  to 
law,  it  is  yalid  only  between  the  par- 
ties thereto  and  such  as  haye  aOwU 
notice  thereof,     WUhdm  y.  MerU, 

54 

See  Husband  and  Wipb. 


LARCENY. 

See  IVDIOTIRNT,  10. 

LEVY. 


1.  A  leyy  upon  personal  propeiiy  to  a 
sufficient  amotuii  to  satisfy  tlisdsbl^ 
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is  not  of  itself  RatisfiMStion  ;  not  so  at 
leaHt  as  between  the  parties  to  the 
execution,  although  it  may  be  so  re- 
carded  as  to  third  parties.  WUlianu 
%.  Qartrdl,  287 

I.  Where,  under  attachment,  a  legal 
levy  has  in  fact  been  made,  a  mere 
omission  in  the  returns  to  state  the 
particulars  in  reference  to  the  levy, 
or  the  ownership  of  the  property  at- 
tached.  will  not  impair  it,  nor  affect 
the  jurisdiction  of  the  court  over  the 
property.    Rowan  v.  Lamb,         468 


lander  property,  ib. 

3.  Where  the  payee  was  entitled  to  a 
mechanic's  lien  on  a  promissorj 
note,  he  does  not  waive  or  forfeit  his 
lien  by  indorsing  the  note  and  leay- 
ing  it  for  a  time  with  a  third  party 
as  collateral  or  otherwise,  unless  it 
appear  that  he  actually  transferred 
all  right  to  the  note.  UawUjf  y. 
Ward,  '  36 

>  A  mere  attempt  to  negotiate  a  note 
on  which  a  lien  might  be  established 
does  not  amount  to  a  waiver  of  such 
lien.  ib. 


MANDAMUS. 

Where  the  court  decided  thnt  there 
were  two  hundred  dollars  in  the 
hands  of  H.,  as  school  fund  commis- 
missioner,  belonging  to  K.,  and 
where  the  order  of  the  court  was 
presented  to  H.,  with  a  demand  of 
payment,  a  refusal  on  his  part 
would  justify  a  mandamus,  t*»  com 
pel  performance.     HUlis  v.   Ryan, 


MASTER  AND  SERVANT. 

1.  A  master  may  do  that  to  protect 
his  apprentice,  which  under  other 
circumstances  would  be  an  as-sault  or 
give  considerable  provocalion  for 
one.     OrtouY.  The  State,  140 


8ee  Afsault,  I. 


.  A  note  given  on  a  claim  which 
would  authorize  a  mechanic's  lien 
was  indorsed  by  the  payee  in 
blank  ;  held,  that  if  the  indoreement 
indicated  the  belief  that  the  note 
had  been  negotiated,  the  plaintiff 
should  be  permitted  to  prove  the 
contrary.     8ccti  v.  Ward,  112 

6.  The  acceptance  of  a  note  is  not 
a  waiver  of  a  mechanic's  lien  ;  t>ut 
if  such  note  should  be  actually 
negotiated,  the  lieu  would  be  lort. 


.  In  an  action  for  a  mechanic's  lien 
on  a  running  accouut  for  material, 
furnished  during  the  progressaof 
the  improvemi  nt,  in  the  absence  of 
proof  to  the  contrary ,the  date  of  the 
last  item  in  the  account  will  be  re- 
garded as  "  the  time  payment  should 
have  been  made/'  in  order  to  bring 
the  account  within  one  year  limited 
by  the  Code.  Aferehand  <f  Co.  v. 
Cook,  116 


MECHANIC'S  LIEN. 

1.  Where  W.  agreed  to  entter  forty 
acres  of  land  for  R.,  in  pjiyment  for 
digging  a  cellar,  but  neglected  Ui 
enter  the  land  and  refused  to  pay 
the  money  ;  held,  that  R  was  enti- 
tled to  a  mechanic's  lien.  Reiley  v, 
Ward,  21 

2.  A  mechanic's  lien  may  be  enforced 
where  pa^  meut  was  to  bo  made  in 


MINERS'  BANK   0**   DUBUQUE 

I.  The  trustees  of  the  Miners'  Bank 
of  Dubuque,  appointed  under  the 
act  repealing  the  charter  of  that 
bank,  were  not  authorised  to  em- 
ploy an  attorney,  to  be  paid  from 
the  assets  of  the  bank,  to  carry  on  a 
qito  usarranto  suit  against  the  officers 
of  the  bank.  The  trustees  were 
only  authorized  to  seitle  the  affairs 
of  the  bank, and  could  not  be  justi- 
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fied  in  paying  from  its     ^ 
attorney  for  doing  that  which  had 
already  been  done  by  ihe   legisla- 
ture in  repealing  its  charter.  *  Mineri 
Bank  ▼.  ThomM,  336 


MINORS. 

1.  Minors  do.  not  possess  the  legal 
capacity  to  dispose  of  their  right  of 
possession  in  realty  by  lease  or 
other  contract,  nur  can  their  natural 
guardian  do  so  without  authority 
from  the  proper  court.  Ywmg  v. 
Giunmel,  207 

%.  The  power  to  manage  the  estate  of 
minors  can  only  be  derived  from 
the  county  court  under  the  Code, 

ib. 


MORTGAGE. 

1.  Where  R.  undertook  to  advance  suf- 
ficient money  to  satisfy  two  judg- 
msnts  againat  M.,  anci  as  security 
JEbr  such  advance  and  twenty  per 
cent,  interest,  it  was  arranged  that 
R.  should  bid  off  the  land  under 
execution  in  his  own  name,  and 
receive  the  rents  therefrom,  and 
when  the  rents  received  amounted: 
to  more  than  enough,  tt»  refund  the; 
money  advanced  and  twenty  perj 
cent,  interest ;  held,  that  the  transac- 
tion bhows  an  intention  to  create 
and  flecurean  indebtedness  from  ii. 
to  M.,  and  tbatthi:  slierifF's  deed  tOj 
R.  should  be  regarded  as  a  mortgage) 
which  was  satisfied  by  the  rentS] 
collected.     Jiobertt  v.  McMahan,  34 

S.  Oral  evidence  not  admissible   to 
contradict  or  vary  a  written  instru- 
ment, but  under  the  exception  to '2, 
this  rule,  it  may  be  shown  by  extra-! 
neous  proof  that  a  deed,  absolute  on ' 
its  face,  was  intended  as  a  raortgaj;e,i 

ib.  o 

3.  Where  a  mortgagor  had  sold  his; 
equity  of  redemption ,  and  all  right' 
to  the  projUTty  suliject  to  the  raort-' 
ga^c,  he  need  not  be  made  a  party! 
to  the  bill  of  foreclosure.  Mttrrai/\ 
y.  CAiieU,  108' 


.  A  mortgage  was  given  to  secure 
notes  signed  by  M.  as  principal  and 
H.  as  security,  and  H.  having  paid 
the  note  last  due,  took  an  asBign- 
ment  of  the  mortgage ;  held,  that  the 
payment  of  the  note  by  the  earetf 
did  not  discharge  the  mortgage  lien, 
and  thatH.  as  such  surety,  was  enti- 
tled to  the  benefit  of  that  security, 
to  reimburse  him  for  the  payment 
he  had  made.  ib. 

>.  In  an  action  against  the  mortgagee 
to  recover  the  balance  due  on  the 
mortgage  and  note,  after  applying 
the  proceeds  from  the  sale  of  the 
mortgaged  premises;  it  was  held, 
that  as  the  mortgagee  had  not 
indorsed  the  note,  there  was  no 
cause  of  action  against  him.  Wood 
V.  SaruU,  214 

6.  Where  a  mortgage  is  annexed  to 
the  petition,  and  is  not  denied  bj 
the  answer,  it  is  not  necessary  to 
prove  its  execution.  Brewer  v. 
Crow,  590 

See  Evidence,  11,12. 
JumciAL  Sale,  1 . 


MURDER. 


The  Words  "  with  malice  afore- 
thought," are  nccessarv  in  defining 
murder,  either  in  the  first  or  second 
degree,  and  in  order  to  charge  niur- 
tler  in  the  first  de^roe,  tlie  indict- 
ment should  also  allof^e  the  killing 
to  have  been  "willful,  deliberate 
and  premeditated,"  or  that  it  was 
done  in  perpetrating  some  one  of  the 
crimes  enumerated  in  $  2569  of  the 
Code.    Foutt  v.  State,  500 

The  distinction  between  murder  in 
the  first  and  murder  in  the  second 
degree,  under  the  Code,  defined,  ib. 

.  An  indictment  alleging  the  killing 
to  have  been  •*  willfully,  feloniously 
and  unlawfully  "  done,  and  also 
** mth  malice  aforethought"  is  not 
sufficiently  descriptive  of  tlje  crime 
of  murder  in  the  first  degree,  but  it 
is  sufficient  for  the  crime  of  murder 
in  the  second  degree.  t6. 
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4.  kn  indictment  for  ranrder  in  the 
first  decjree  is  not  good,  unless  it 
shows  the  murder  to  have  been  com- 
mitted in  some  one  of  the  methods 
qiecified  bj  (  2569  of  the  Code.    ib. 

5.  A  good  indictment  for  murder  at 
common  Ikw,  will  not  include  mur- 
der in  the  first  degree,  under  the 
CJode.  »*• 

6.  Where  the  statute  uses  descriptive 
language  to  define  an 'offense,  that 
language  must  be  followed  in  the 
indictment,  or  words  of  the  »me 
meaning  must  be  used.  ib. 

7.  The  words  "with  malice  afore- 
thought,*' do  not  include  nor  mean 
the  same  as  the  words  "  deliberate 
and  premeditated."  ib. 


navurate  the  river  is  paramouDi  to 
a  f#ry  franchise,  Hid  therefore  a 
steamboat  is  not  required  to  wait 
for  a  ferryman  to  lower  his  cable, 
so  as  to  ran  any  risk  or  su flier  aaj 
damage  from  the  delay.  SUamboai 
Oiobe  V.  KvfU,  433 

2.  A  fenr  cable  extending  acroas  a 
navigable  stream  should  be  so  man- 
aged as  not  to  be  an  obetmction  to 
navigation,  and  so  as  to  cause  nei- 
ther inconvenience  or  dnoMge  to 
boats.  ib. 


8.  A  prisoner  cannot  be  made  to  suf- 
fer the  penalties  of  murder  in  the 
firsA  degree,  under  an  indictment 
which  is  good  only  for  murder 
in  the  second  degree,  nor  can 
the  jury  go  beyond  the  indict- 
ment by  finding  the  defendant 
guilty  in  a  higher  degree  than  he 
stands  charged.  ib 

9.  The  court  charged  the  jurv  that  if  a 
design  to  kill  was  formed,  "at  the 
time  the  blow  was  struck  with  the 
knife,  it  is  a  willful,  deliberate,  pre- 
meditated killing,  and  therefore 
murder  in  the  first  decree ; "  held,| 
that  this  is  erroneous ;  that  in  order 
to  constitute  murder  in  the  fii-st 
degree,  the  design  should  be  formed 
before  the  blow  was  struck.  ib. 

84e  Insanity. 


N 

NAVIGABLE   STREAMS. 

.  The  Des  Moines  River  is  a  naviga 
ble  stream  and  a  public  highway, 
consequently  a  steamboat  may 
lawfully  navigate  the  same ;  and 
althougli  a  ferry  may  be  legally 
established  upon  that  river,  it  must 
be  so  conducted  as  to  avoid  obstruc- 
ting its  navigation.    The  right  to 


NEW  TRIAL. 

1.  A  motion  for  a  new  trial  is  addres- 
sed to  the  sound  discretion  of  the 
court,  and  should  lie  refused  unless 
a  strong  meritorious  case  ia  shown. 
Bymphreyi  v.  ffoyt,  345 


.  Where  by  consent,  a  jury  is  waived 
and  the  facts  are  submitted  to  the 
finding  of  the  court*  on  a  motion 
for  a  new  trial,  the  case  is  to  be  con- 
sidered the  same  as  if  tried  by  a 

ib. 

t.  A  new  trial  will  be  granted  when 
it  appears  that  the  merits  of  the 
case  nave  not  been  fully  tried  and 
that  injustice  has  been  done.        ib. 

See  EvmmroK,  13. 


NOTICE. 

.  The  notice  provided  by  the  Cods 
not  a  **  process,"  and  need  not  be  in 
tl^e  style  of  "  the  State  of  Iowa. 
Niduie  v.  BurliMflon  and  LcnUea 
County  Flank  Road  Co.,  42 

!.  Where  the  notice  informs  defendant 
that  the  petition  is  to  be  filed  *'in 
the  office  of  the  clerk  of  the  district 
court  of  Des  Moines  county,**  it 
sufficiently  designates  the^  court 
before  which  the  proceeding  ia  com- 
menced, ib* 

I.  Actnal  notice  can  on!/  be  givtt 
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hf  •zpresn  infmnmation  or  pereomiY 
•ervice.     Mrnktim  v.  MtnrU,         »4 

4.  A  notice  is  not  def^tiTO  which 
called  upon  defendant  to  answer  by 
the  13th  dy  of  the  month— the  l2tb 
bein2  the  first  day  of  the  term — or 
OD  toe  socond  day  of  the  term. 
Ltmondi  ▼.  Frmoh,  123 

5.  Section  2497  of  the  Code,  aathori 
sing  the  serTiccs  of  notice  through 
the  post  office,  when  the  parties 

'  reside  at  different  places  between 
which  there  is  regnlar  communicS' 
iion  by  mail  should  be  strictly 
observed,  and  courts  should  care- 
fully guard  against  any  abuse  ol  its 
proyisions.    SmUhT,  Smith, 

C  A  notice  addressed  to  Mrs.  R.  L. 
Smith,  to  a  poet  office  in  a  city 
where  she  had  been  always  known 
and  addressed  as  Mrs.  Asahel  L. 
Smith,  is  not  sufficient,  when  it  was 
known  by  the  party  sending  the 
notice,  that  she  was  absent  troip 
said  city.  ib. 

7.  A  notice  by  publication  not  valid, 
unless  ordered  by  the  court,  after 
the  original  notice  wa^  returned 
*not  fi)und"  to  the  court,  at  the 
appearance  day  therein  designated. 
PinJaujf  V.  Pinhuy,  324 

8.  An  affidavit  or  proof  that  a  notice 
and  petition  were  directed  through 
the  post  office,  as  required  by  the 
Oode,  should  show  that  the  post 
office  to  which  they  were  mailed 
was  the  usual  residence  of  the 
defendant,  and  that  they  were  mail 
ed  in  sufficient  time  before  the 
appearance  term.  ib. 

9.  A  notice  should  designate  the  hour 
of  appearance,  and  is  therefore  de- 
fective if  it  names  the  hour  as  "  1 1 
o'clock,  M."    HodffM  v.  Brett,     345 

10.  Where  jurisdiction  depends  upon 
the  notice,  there  should  be  a  strict 
observance  of  the  statute.  ib. 

11.  The  original  notice  for  personal 
service  should  be  returned  to  the 
cotirl  *'  ttt*t  found,"  before  notice  can 

T«i.  IT. 39- 


be     nnthnrieed 
Troik  V.  Key, 


publication « 
373 


12.  Before  a  defendant  can  be  consid- 
ered in  default  on  a  notice  by  pub* 
lication,  it  should  appear  that  a 
copy  of  the  petition  ana  notice  had 
been  directed  to  him  through  ihm 
post  office,  as  required  by  the  Ck>do« 

See  Appkabanoi,  1,2. 
DBPofliTroifs,  1. 

iKSuaANCK,  2. 

JOSTIOK  OF  TOS  PmAOB,    &. 

LxAsa,  1. 

Plank  Road  Gompant,  2. 

Ssanoa  bt  PuBuoAmr. 


o 

ORDER. 

.  Where  A.  gave  W.  an  order  on  E. 
for  apple  trees,  and  E.  refused  to 
honor  the  order ;  hold,  that  the  order 
would  not  become  a  money  demand 
against  A.,  the  drawer,  without  a 
demand  and  refusal  as  provided 
by  the  Code,  &  959.  Whipple  t. 
AlMi,  66 


PARENT  AND  CHILD. 

.  Section  1485  of  the  Code,  directing 
an  order  concerning  children  after 
e  divorce  is  decreed,  the  court  in 
acting,  "as  shall  be  risht  and 
proper,"  should  observe  the  legal 
rights  of  the  parents,  the  child  and 
the  community.  Hunt  v.  Htmi, 
216 

2.  Where  the  child  is  of  such  age  that 
it  can,  without  injury, be  withdrawn 
from  maternal  niirsing,  tho  father 
has  legal  right  to  it«  custody,  society 
and  service,  and  is  legally  liable  for 
its  support  and  education.  ib» 

3.  A  court  should  not  aasume  tha 
wardship  of  a  child,  unless  the 
parent  iabora  nnder  a  moral  and 
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patuiml  disabilitj  which  would  dis- 
•oualifj  him  for  the  peiforoianoe  of 
his  duties  to  the  child.  ti. 

4.  The  consent  of  the  foiber  thftt  the 
iQothtf  might  hsTe  the  ciiatodj  of 
llie  child  for  the  time  being,  cunnot 
deprive  htm  of  his  superior  right  to 
rjkhe  child,  no  more  than  such  consent 
would  not  release  him  from  his  obli- 
gations to  the  child.  ib. 


PARTIES. 

1.  Where  it  appeared  that  a  note 
belonged  to  a  roluntarj  association 
of  individuals  not  incorporated,  and 
that  the  ptajntiff  had  no  interest 
therein,  tne  court  should  find  for 
defendant.    Nighinigale  y.  Bamev, 

See  Husband  A  Wipb,  4. 

WlTIfKSS,  2. 


PARTNERSHIP. 

.  parlies  may  be  regarded  as  part- 
ners in  relation  to  third  persons, 
under  &cts  and  circumstances  much 
less  conclusive  than  would  be  neces- 
sarj  to  establish  a  partnership 
between  themselves.  Stanohjleld  v. 
Palmer,  23 


and  squities  of  tha  nspeolivtt  pni- 
ners,  and  ftfnan^  the  lobklanientvMl 
diyiuon  aocordinglj.  ih. 


PLANK  ROAD  COMPANY. 

.  Under  the  articles  of  incoipoimfc&aD, 
the  Burlington  and  Louisa  County 
Plank  Road  Company  was  authoris- 
ed to  commence  business  and  call  for 
installment  cm  stock  as  soon  as  fife 
thooaand  doUan  were  subseribed. 
NichoU  ▼.  Burlinfftan  emd  Lamiea 
Cwnty  Plank  Road,  Co,,  42 

2.  A  general  notice  to  stockholden  is 
sufficient  notice  to  those  who  sub- 
scribed conditionally.  ib. 


PLEADING. 

PtTlTIOW,!. 

.  In  an  action  for  damages  to  i 
property,  the  articles  should  be  so 
specified  as  to  inform  the  defendant 
of  the  extent  of  the  action,  and  pnxrf* 
to  be  adduced  against  him ;  and 
hence  when  the  petition  claimed  for 
damages  to  "  furniture,  ^c,"  it  was 
error  to  admit  proof  for  injuries  done 
to  coffee,  sugar  and  apples.  WhU- 
more  v.  Bowman,  148 


2.  Where  a  petition  seeks  a  specific 
performance,  and  the  settlement  of 
anartnerahip  business,  it  should  set 

^'  Km  the  amount  of  capital  invested 
by  each  partq^yi;^Jthe  method  of 
carrying  on  the  business,  and  the 
leading  facts  and  conditions  upon  1 3. 
which  the  partnership  was  formed, 
and  under  which  plaintiff  seeks  to 
recover.    Cooper  v.  Frederick,     403 

3.  A  settlement  of  aCi6ounts  between 
two  partners  cannot  be  binding  upon 
"the  third  partner,  without  his  con- 
vent, ib. 

-  4.  In  making  a  final  settlement 
between  partnens,  and  a  division  of 
the  lands,  the  court  should  examine 
'into  all  the  circumstances,  rights 


2.  Where  the  petition  seeks  to  jeoover 
an  amount  subscribed  to  the  capital 
stock*  of  a  plank  road  company,  a 
copy  of  the  subscription  paper  should 
be  annxed  to  the  petition,  ffvdeon 
V.  Plank  Road  Co.,  168 

An  amended  petition  should  apper- 
tain to  the  same  rights  of  the  party 
plaintiff  as  the  original  petition,  and 
should  not  set  up  other  rights  affec- 
ting other  parties.    P^tnk  t.  Tavhr, 

196 

4.  A  petition  seeking  to  recora  against 
one  as  on  a  several  promise,  cannot 
be  supported  by  a  joint  note  against 
two  which  contains  no  several  prom- 
ise.   Roop  V.  Seaion,  259 

5.  Under  the  Code,  the  petition  need 
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not  claim  or  sMame  any  particular 
form  ef  action.    PMeint  ▼.  JSoyd,  255 

6.  IftheaTermenUindkatea«ubetan> 
tial  ground  of  action,  it  is  sofBcient. 

7.  PreBuraptions  of  law  need  not  be 
averred  or  proved.  Furgison  v. 
State,  302 

8.  Where  a  petition  is  founded  upon 
an  attachment  bond,  the  allegation 
that  "the  attachment  was  wrong- 
fully sued  out  with  willful  wrong- 
fulness/' need  not  be  accompanied 
with  fiie  averment  that  the  defen- 
dant had  no  sufficient  reason  to 
believe  the  focts  in  the  attachment 
affidavit  to  be  true.  Abbott  y.  Whip- 
pU,  «) 

9.  Where  the  plaintiff  was  permitted 
to  file  amendments  to  his  petition, 
it  is  error  to  refuse  leave  to  defendant 
■to  amend  bis  answer.  The  Code 
iKvore  aroendmeots  to  pleadings. 
Logan  V.  Tibboitt,  389 

10.  Undea*  the  Code,  two  or  more 
causes  of  action  may'be  united  in 
the  same  petition.  Hence  an  action 
on  a  contract  performed  may  be  uni- 
ted with  an  action  on  account,  and 
both  be  included  in  one  account, 
liis  will  not  preclude  either  r>arty 
from  using  the  contract  as  eviaence 
of  the  items  therein  designated. 
Miifitrd  V.  Funk,  493 

11 .  Where  a  special  contract  had  been 
folly  performed  by  plaintiffs,  and 

•  nothing  remained  but  defendant's 
liability  to  pay  the  money,  a  gen 
end  petition  on  account  may  include 

'  such  amount  due  on  the  special  con- 
tract, ib. 


IS,  Where  a  written  agpreement  is  set 
out  in  the  pleadings  and  recognised, 
it  is  not  necessary  to  prove. it. 
Brewery.  Cr<m,  520 

Aiiswxa,  2. 

13,  An  answer*  under  the  Code,  should 
specifically  deny ;  or  admitting, 
snould  set  forth  that  which  would 


justify  and  avoid  every  material' 
allegation  in  the  petition.  Hutchin- 
son V.  Sanffeter,  340 

14.  Where  the  defendant,  in  an  action 
of  trespass,  answered  that  he  took 
the  goods,  as  sheriff,  by  virtue  of  a 
writ  of  attachment,  s  copy  of  whidi 
was  annexed  to  his  answer ;  and 
where  such  writ  appeared  to  have 
boon  materially  den>ctive  'held,tiiat 
a  demurrer  to  the  answer  should  be 
sustained.    Deforest  v.  Swan,      357 

15.  In  a  case  commenced  before  a  jus- 
tice of  the  peace,  the  defenoant 
answered  that,  *'he  had  paid,  and 
over-paid  plaintiff  for  all  items  of 
account ;"  neld,  that  this  should  be 
considered  a  denial  of  plaintiff** 
demand ;  and  not  as  a  new  affirma- 
tive allegation,  to  be  taken  as  true, 
if  not  denied.     St^rton  v.  ffiii,    379 

16.  A  n  answer  to  a  petition  in  replevin , 
alter  denying  the  averments  of  the 
petition,  alleged  in  reference  to  the 
property  described  in  the  petition^ 
"that  he,  the  said  defendant,  is 
rightfully  entitled  to  the  property, 
and  to  the  possession  thereof ;  held, 
that  this  allegation  is  not  new  mat- 
ler,  and  amounts  to  nothing  more 
than  a  cumulative  responsive  denial 
of  plaintiff's  rights,  and  need  not  be 
specifically  denied,  under  $  ^  1741 
and  1742  of  the  Code,  Hunt  v.  Ben- 
neU,  513 

DEMuaaaR,  3. 

17.  Upon  a  demurrer  to  evidence  the 
testimony  is  lo  be  taken  most 
strongly  cgainst  the  party  srho 
demurs,    ^nchfidd  v.  Palmer,    23 

18.  A  demurrer  to  evidence  not  only 
admits  the  truth  of  the  testimony, 
but  also  the  conclusions  of  &ct  which, 
may  be  reasonably  inferred  fix>m 
such  testimony.  •  id. 

19.  Where  a  demurrer  to  a  petition  is 
only  applicable  to  the  attachment 
proceeding,  an  erroneous  ruling,  in 
relation  to  ^uch  demurrer,  cannot 
affect  the  judgment  on  the  merits. 
Oraw  V.  McClvng,  153 

20.  The  non -joinder  of  one  of  two- 
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joint  payors  of  a  promlRSory  not?, 
cannot  be  net  up  as  a  bar  to  the 
action  in  the  answer,  but  would  be 
good  caoae  for  demurrer.  Boop  ▼. 
Beaton,  252 

91.  Where  a  demurrer  to  a  petition  is 
•ustained,  and  an  amended  and 
correct  petition  thereupon  filed,  this 
court  will  not  review  the  niline 
below  in  reference  to  the  original 
petition.     OiliisY.  Matthetu,      254 

22.  Where  defects  are  corrected  bj  an 
amended  petition,  the  overruling  of 
the  demurrer  in  reference  to  those 
defecta,  is  waived  hj  answering; 
awer.    Ford  v.  Jefferton  Coiudy,  273 

S3.  An  amended  answer  supersedes 
the  original,  and  waives  all  objec- 
tion to  the  demurrer  affecting  such 
original  answer.  ib, 

24.  The  common  hiw  rule  that  a 
demurrer  reaches  back  to  the  first 
defective  pleading,  is  not  applicable 
to  pleadings  under  the  Code.  Qano 
T.  QUruth,  453 

25.  A  demurrer  should  specifj  the 
precise  ground  of  objection,  and 
•how  in  what  respect  the  pleading 
is  claimed  to  be  legally  insufficient 
OoUy.  Porter,  510 

26.  When  a  defendant  abides  hj  his 
demurrer  to  the  petition,  the  court 
will  be  justified  in  renderinga  judg- 
ment agreeable  to  the  prayer  of  the 
petition,  on  overruling  the  demur- 
rer.   JBridgmany,  WUctd,  563 

See  Att AOHKBNT,  1, 5, 7, 8, 10, 1 1 . 
Attaohmsnt  Boitd,  15. 
Bail  Boxd,  1. 

COUIITT  COORT,  5. 
DlVORCfyiND  AUMOITT,  3,  4,  5- 

Equity,  6,  7, 8,  9, 10, 11. 

Etidehoi. 

QAiurisaaa,  1. 

Graxd  Jvroem,  1. 

htsmAxom,!. 

JuSnOB  OF  THB  FsAOB,  2»  3»  6. 

FaLSB  IllPBIIOHiaifTf  1, 


Promissory  Note?, 
PaAonoR,  1, 2, 5. 
SoiRR  Faoias,  1. 
Statutr  op  LiMTAnoHa,  S. 
Vabiahob,  1 


POSSBSSIOir. 
See  CoirraAOT,  2. 


PRACTICE. 

1.  The  pleadings  should  all  be  in,  and 
the  issue  made  up,  before  thf  jury  ii 
sworn.    Oole  v.  Swan,  32 

2.  Every  fiiiling  demurrant  hasarighl 
to  plead  over,  upon  such  terms  ■■ 
the  court  may  airect  To  refoae 
such  right  unconditionally  is  erro- 
neous.   HUIU  V.  Ryan,  78 

3.  A  decree  hj  default  should  not  be 
entered  while  there  is  a  nriaivM-;^ 
motion  or  answer  pending.  OofSm 
V.  Kemp,  119 

4.  A  cause  should  not  be  diamissed  al 
the  first  term  after  the  petition  waa 
filed,  on  the  ground  of  defective 
notice.    Lemonde  v.  J^enek,        123 

5..  A  suit  commenced  by  attachment 
against  "the  heirs  of  Otis  Rey- 
nolds," does  not  sufficiently  desig- 
nate the  defendants,  under  the  Cocm^ 
$1694.     JUynolde  Y.May,  283 

6.  Where  judgment  was  not  rendered 
by  default,  and  the  question  of  dam- 
ages is  submitted  to  the  jury,  thA 
defendant's  rieht  to  address  the  jury 
is  not  disturbed  by  the  Co^  A 
1831.    HvtehineonY.Sanffder,    340 

7.  Where  the  proceedings  of  a  countf 
court  are  taken  to  the  district  eouit 
by  appeal,  and  prima  facie  appear 
unautnorized  and  extra  judicial,  the 
proceedings  aiid  appeal  may  be  dia- 
missed on  motion.  Hall  Y,  MeMd' 
ham,  37S 

8.  After  a  cause  hat  been  tried  befim 
a  jufltioe  of  the  peioe^  and  been  taksii 


IVDBX. 


618 


by  appeal  to  ILo  diRtrict  court, 
M'hcre  tiio  vciiuo  wa.s  changed  and 
the  >cauac  continuud,  it  in  tuo  late  to 
•ubiuit  a  rootioD  to  diamiSB  on  the 
ground  of  variance  between  the  peti- 
tion and  notice.  FHnk  A  Vo.  v. 
WHeher,  362 

9.  A  decree  should  not  ei^e  more  or 
greater  relief  than  is  cuiiined  in  the 
petition.    Cooper  ▼.  Frederick f    403 

10.  In  an  action  upon  a  special  con- 
tract, evidence  of  a  contract,  materi- 
ally differunt  from  that  upon  which 
suit  IS  brought,  may  be  excluded. 
Betbe  y.  Lrovni,  406 

11.  Where  a  porcluwe  was  made  under 
an  agreement  to  pay  a  certain 
amount  at  a  future  day,  and  to  give 
a  note  for  the  same ;  and  where  the 

8 urchaser  refused  to  give  the  note, 
le  amount,  in  consequence  of  such 
refusal,  cannot  be  considered  as  due 
before  the  time  stipulated.  Hall  v. 
Hunter.  539 

12.  If  a  party  agrees  to  give  the  note 
of  a  thinl  rnrty,  in  full  payment  of 
a  balance  due  from  him,  aud  fails  to 
deliver  the  note,  as  agreed,  when 
requested,  the  amount  may  bo  sued 
for  as  a  cash  demand.  ib, 

13.  A  party  cannot  sue  for  and  recover 
money  boloro  it  becomes  due,  even 
if  the"  debtor  rt-fuees  to  give  his  note 
for  the  amount  payable  at  the  time 
stipulated.  t6. 

14.  After  a  trial  upon  the  merits,  with- 
out objection  to  the  pleadings,  the 
judgment  will  not  be  reversed 
because  a  replication  was  not  filed, 
It  will  be  presumed  that  the  replica- 
tion was  waived.    StdUvan  y.  Finn, 

544 
Bee  AppKARAifOB,  3. 
comtraot,  5. 
Damaoks,  1. 

EyiDKNOB,  7. 
MOETOAOB,  3. 

Naw  TaiAL,  3. 


PRE-EMPTION. 
Am  Dowss,  6. 


PRINCIPAL  AND  AGENT. 


1.  Where  the  name  of  the  principal 
and  the  rclaiion  of  the  agent  bo  sta- 
ted in  a  note  or  contract,  and  the 
agent  is  authorized  to  make  such 
note  or  contract,  the  principal  alone 
is  bound,  nnlfsn  the  intention  is 
clearly  expressed  to  bind  the  agent 
penonally.     Baker  v.  Chamhle»t  428 

2.  A  party  to  a  contract  should  be  per- 
sonally' bound,  unless  his  agency 
is  diticlosed;  but  in  deciding  whether 
the  apparetd  agent  or  his  principal 
should « be  bound,  thepresumption  is 
that  such  agent  intended  to  bind 
his  principal.  ib. 


PROCESS. 

.  All  process  issued  by  the  clerk  of 
any  aistrict  court  must  bear  test  in 
the  name  of  the  clerk ;  but  the  sig- 
nature may  be  regarded  as  a  part  of 
the  test,  and  where  referred  to  in  the 
test  BR  '*  witness  my  hand"  Ac,  it 
is  Fufficicnt  without  repealing  the 
name  in  the  body  of  the  test.  Seufl 
y.  ParJba.  80 

iSMNonoB,  1. 


PROMISSORY  NOTES. 

.  Where  the  maker  of  a  note  prom- 
ised to  pay  a  Ktatcd  sum  in  cabinet 
furniture  at  his  shop,  under  a  con- 
tract in  writing  that  the  cosh  prices 
at  the  date  of  the  note  shoula  ^|sxf^ 
ern,  nnd  where  the  note  was  assign- 
ed after  it  became  due ;  held,  that  the 
COT) tract  was  a  part  of  the  transac- 
tion, and  that  it  was  not  ncccsaiy  lor 
the  maker  to  set  a|.>art  the  furniture, 
and  that  a  demand  and  n'fusal  were 
necessary  before  suit  upon  the  note 
as  a  money  demand.  Frederick  y. 
Remking,  56 


.  Where  a  note  piyable  in  proj 
or  labor  ^xea  tne  time  of  perf 
ance.  no  demand  is  necessary. 
kery,  Stink, 


Bear- 
59 


ttU 
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3.  If  the  indoraement  of  a  propertj 
note  8how8  the  plaintiff  to  be  the 
holder  when  suit  hi  commenced,  it 
is  safficient.  ib. 

4.  Section  three  of  revised  HtatuteH,  p. 
453,  ifl  applicable  only  to  in^tru- 
monts  aHBisfned  after  due.  Si&in  v. 
Keeler,  *  86 

5.  A  note  trafiMferred  before  due,  and 
Id  good  ihith.  cannot  be  avoided  by 
A  subsequent  payment  on  garnishee 
process,  but  such  payment  would  be 
good  agai i iKt  an  assignee,  who  frau d  • 
ulently  obtained  the  note  to  defeat 
the  creditors  of  the  pay^.  Gillam 
Y.  Huber,  '  155 


6.  A  note  not  made  payable  to  bearer, 
iboull  be  transferable  by  indorse- 
ment, or  else  sued  in  the  name  of 
the  payee,  or  his  legal  representa. 
tive.     Daieton  v,  Jewett,  I57 

7.  A  note  is  not  negotiable,  by  deliv- 
ery only,  unless  made  payable  to 
bearer.    Maimer  ▼.  Reynolds.       187 

8.  Where  a  note,  not  negotiable  by  de- 
delivery,  iH  issued  in  the  name  of 
the  indorser,  a  copy  of  the  indorse- 
ment should  be  annexed  to  the  pe- 
tition. #. 

9.  In  an  action  by  the  indorser  of  a 
note  where  the  defendant  pleads  fiiil- 
ure  of  consideration,  ana  the  court 
instructs  the  jury  that  they  must  be 
satisfied  that  the  plaintiff  had  notice 
of  the  failure  before  the  note  was  as- 
signed, it  willbe  pi'esuroed  that  the 
note  was  indorsed  before  due,  unless 
the  record  shows  to  the  contrary.  t6. 

10.  The  date  of  a  note  given  for  servi- 
ces on  a  steamboat,  is  not  conclusive 
that  the  services  wcrerendered-at  or 
before  such  date,  so  as  to  give  prior- 
ity of  lien  for  such  services,  over  a 
seizure  and  levy  made  at  the  same 
date  of  the  note.     Miller  v.  Oallandf 

191 

11.  An  unsatisfied  judgment  againnt, 
one  of  the  payors  of  a  joint  and  sev- 
eral note,  IS  no  bar  to  an  action' 


ag^ainst  the  other. 


Earlan  v.  Bmry^ 
212 


12.  Where  the  appearance  of  the  note 
is  the  only  evidence  of  an  alter- 
ation in  the  date,  or  where  such  al- 
teration does  not  appear  to  be  laate- 
rial,  the  validity  01  the  note  should 
not  be  affected.  ib. 

13.  One  of  two  nmken  of  a  sevecal  or 
joint  and  several  note,  cannot  avoid 
payment  for  a  want  of  consideratioQ 
oy  showing  that  the  other  maker  «f 
the  note  received  the  entire  consid- 
eration from  the  payee.  Jfyert  r. 
Sunderland,  567 

See  Consider AYioir,  1. 
Fbauds.  1,2. 

MvcnANio's  Libit,  3, 4.  ^,  6. 
Pastiss,  1. 
PLSADriffi,  4,  29. 


R 


RAILKOADS. 


1.  A  countjf  has  the  consUlotional 
right  to  aid  in  building  a  railroad 
within  its  limits.  Ihibvque  Co.  v. 
Ihtbfugut  and  P.  Railroad  Co,         1 


The  proceedings  under  which  the 
citizens  of  Dubuque  county  voted 
two  hundred  thousand  dollan  to  aid 
in  constructing  the  Dubuque  and 
Pacific  railroadthrough  IhalcouolT't 
were  regular,  and  authorized  b' 
Uw. 


t 


3. 


Section  114  of  the  Code 
to  railroads* 


applicable 


.  In  submitting  to  the  voters  of  a 
county  a  proposition  to  have  tba 
county  issue  bonds  for  stock  in  a 
railroad  company,  the  form  of  .tha 
vote  is  sufffciendy  explicit  when  it 
reads :  *<  For  the  Lyons  Railroad/' 
or'* Against  ths Lyons  Railroad." 
The  suae  v.  BieM,  328 

See  OouNTT  Bo5M^  1. 


IlTDMjr. 
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RAILS. 

!•  Btils^  Isid  tip  in  a  fence  inclosing  a 
field,  or  a  portion  of  a  field,  are  a 
part  of  the  freehold,  although  the 
fence  is  not  staked  with  stakes  sunk 
into  the  ground.    8mUh  r.  CarroU, 

146 

See  Etidutok,  1 . 
Sal&I. 

RBCORD. 

1.  Motions,  notices,  and  the  rulings  of 
the  court  in  a  case,  are  to  be  deemed 
parts  of  the  record,  under  the  Code. 
Xemondi  y.  French,  123 

S.  In  a  joint  prosecution  against  two 
persons  for  uttering  counterfeit 
monej,  separate  bail  was  given  by 
defendants;  a  default  was  entered 
against  them ,  and  a  sdrefaciae  issued 
against  them  and  their  sureties  in 
tte  recogr  izance;  held ,  that  the  court 
erred  in  rejecting  part  of  the  record 
entries  offered  by  the  state,  to  show 
fmt  the  defendants  were  in  de&ult, 
and  had  forfeited  the  condkions  of 
the  bail  bonds ;  held,  also  (hat  the 
record  in  such  a  proceeding  is  an 
entirety ;  that  the  proceeding  is  joint 
and  sereral,  and  tne  taking  of  sepa- 
rate bail,  would  not,  under  the  joint 
record,  be  inadmissible.  The  State  ▼. 
L^kUm,  278 

3;  The  attestation  of  a  reooid  may  be 
according  to  the  form  used  in  the 
state  from  which  the  record  catme. 
RoopT.  Clark,  294 

4.  liCtters   of  guard  ianehrp    from 
probate  court  of  Ohio,  admitted 
eood,,  when  the  probate  judge  certi- 
lee  Uiatby  law,  ne  is  his  own  derk, 
and  that  the  certificate  is.  in  due 
form.  Ul 


RSFLKVm. 

1.  Where  the  possession  of  property 
was  not  acquired  wrongfully  in  an 
actibn  of  replevin,  there  sLould  be 
eridence  ol  a  demand  and  refusal ; 
but  if  the  property  was  iUegiillj 
taken  no  oemand  is  necesstfy. 
Stanehfield  r.  Pedmer,  23 

2.  In  tiik  action  to  replevy  saw  log% 
there  should  be  proof  that  the  iden- 
tical property  had  been  owned  br 
plainliff.  ii. 

.  Where  a  store-house  and  the  gooda 
therein  were  in  possession  m  thd 
sheriff,  by  virtue  of  a  writ  of  attach- 
ment ;  and  where  the  attachment 
defendant  instituted  an  action  of 
replevin,  and  in  the  writ  and  peti- 
tion described  the  property  as  being 
"a  certlln  storehouse,  waj^ouse^, 
and  the  goods  therein  contained, 
being  the  store  in  Council  Bluffs, 
known  and  designated  as  the  storo 
of  your  petitioner ;"  held,  that  the 
description  was  sufficiently  certain. 
leaewarth  V.  HmuhaU,  417 

.  If  a  stttre  containing  the  goods  to 
be  replevied  is  so  described  as  tp 
designate  it  from  all  other  stores  in 
the  place,  it  is  sufficient.  ib, 

>.  In  an  action  of  replevin,  where  the 
jury  return  a  verdict,  "  We  tiie  jury 
find  a  verdict  for  the  defendant  of 
fifty  dollars,"  it  is  not  error  in  tlie 
court  to  refuse  a  judgment  ordering 
the  property  to  be  restored  to  the 
defendant.  Such  a  verdict  is  not 
inconsistent  with  plaintiff's  right  to 
the  property.    Hunt  v.  Bennett,  512 


REDEMPTION. 
SdeSnEMsrw^B  Salk^  8, 10  . 

RS-HEARING. 
See  SvYuois  Oookt^  2*. 


.  Where  property  exempt  from  

cution  is  talcen  on  attachment,  tMe 
iict  may  be  shown  on  motion  todia- 
solve  the  attachment^  or  on  motion 
to  have  the  property  released.  Bat 
if  the  party  fails  to  avail  himself  of 
such  motion,  it  does  not  follow  that 
his  right  to  the  property  is  foC- 
feited,  or  that  he  may  not  recover  in 
an  action  of  replevin.  Wileon  T. 
Stripe,  551 

IT.  The  aofelon  of  replevin  isaothbrned 
by  the  Code  to  recover  the  posses- 


•16 
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man  of  pcrsonnl  proprrty  taken  on  3. 
legal  proc<*s8,  it  it  was  exempt  from 
■eizare  by  each  process.  ib. 

8.  A  jodginent  willf  an  order  to  sell 
property  under  attachment,  is  not  a 
oar  to  an  action  of  replevin  for  the 
property,  on  the  ground  that  it  was 
exempt  from  execution.  ib. 

See  Plbadinq,  16. 


RESCISSION   OF    CONTRACTS 

1.  Although  the  rescission  of  a  con- 
tract is  the  converse  of  a  specific 
performance,  8till  such  rescission 
requires  a  stronger  cause,  ordinarily, 
than  to  resist  n  specific  performance. 
Brainard  ▼.  Hcisapfie,  485 


REVENUE  LAWS. 


.  The  revenue  laws  of  the  state 
authorize  the  sale  of  land  for  taxes, 
and  the  subsequent  proceeding  to 
forcclof-c  the  equity  of  redemption 
is  not  unconstitntional.  In  general 
the  provisions  of  the  Code  may  be 
enforced.  Partridge  v.  Corkeryt  383 


ROADS  AND  HIGHWAYS. 
See  County  CouaT,  3. 

8 

SALE. 

1.  Where  a  party  sells  rails  and  receives 
payment,  but  fails  to  furnish  or  de- 
liver them,  he  is  liable  to  the  vendor 
ibr  their  value.    Johnton  v.  Patten, 


%  The  rule  that  a  sale  of  property  is 
not  complete,  irhen  anything  re- 
mains to  be  done  by  the  vendor, 
foch  as  measurement  in  order  to  as- 
certain theqi.antity,  <lc.,  applies  on 
]y  to  cases  of  cougtructive  aelivenr. 
£og$  T.  JSAadf^  133 


.  Where  N.  contracted  with  W.  to 
sell  him  a  cow,  and  W,  directed  the 
cow  to  be  delivered  at  his  slanghter 
house,  under  the  stipulation  that  tie 
would  pay  as  much  for  her  as  if  he 
had  previously  seen  her,  and  when 
N.  delivered  the  cow  as  dirDcted[« 
and  W.  not  finding  her  aa  good  as 
he  expected,  direct«l  her  to  be  turn- 
ed loose,  whereby  she  was  lost  ;heUU 
as  the  sale  was  absolute  and  the 
price  only  conditional*  that  W.  was 
liable  to  N.  for  the  valae  of  the  cow; 
held,  also,  that  if  the  sale  had  been 
conditional,  he  would  still  be  liable 
as  bailee  for  gross  negligence.  Neal- 
lyy.  WUhelm,  dtt 

See  CoifTRACT,  2. 


SATISFACTION. 

.  Where  a  receipt.wa8  given  by  plain- 
tiff, after  the  suit  was  commeooed* 
but  before  the  trial,  on  obtaining 
payment  of  defendant,  *'in  full  of  au 
debts,  dues  and  demands,"  it  was 
error,  on  the  trial,  to  reject  the  re- 
ceipt when  offered  in  evidence.  Sin- 
namon  v.  Melboum,  309 

I.  Where  part  of  a  debt  was  paid  un- 
der the  announcement  that  it  should 
be  received  in  full  Katiefactioo,  and 
where  the  creditor  silently  acc^oi- 
esccd  in  the  proposition,  by  taking 
the  money  ;  held,  that  in  the  absence 
of  consideration,  such  implied  prom- 
ise to  take  part  in  payment  of  the 
whole  debt,  was  not  a  legal  aaliafae- 
tion.    Suliwan  v.  Pinji,  S44 


See  Lett,!, 

Statb  RKvmuB,  2. 
Tbvdbb,3. 


SCHOOL  DISTRICT. 

.  School  districts  are  corporation^ 
and  have  the  Dowerto  make  oon- 
tracta,  Ac,,  in  relation  to  school  hoae- 
es;  hence  a  note  given  by  "  the  nn- 
dersigned  direetore  of  acbool  dis- 
trict No.,"  Ac.,  and  signed  bj  three 
perwiiB ;  held,  that  th^  were  onlj 
biJueas  direeton^  and  that  it  wei 


IHDBX. 


«1T 


error  to  ndniit  iTic  note  as  evidence 
of  an  individi;al  lialnlity  against  Iho 
makers.    £<ikcr  v.  Chamblet,       AZS 

9.  The  case  of  Amejii  v.  Htanphrey,  3, 
G.  Greene,  255,  approved  aa  appli- 
cable to  the  Code.  Lemp  ▼.  Had" 
wgM,  448 

3.  L.  resided  in  scliool  district  number 
one,  and  had  his  store  doing  buai- 
iiesB  in  school  district  number  two  ; 
held,  that  scliool  district  number  one 
eould  not  impose  a  tax  upon  the 
merchandue  in  said  store.  ib. 

4.  Where  personal  property  has  no  es- 
tablished locality,  and  is  not  used 
in  doing  busiuess  in  a  county  or 
district  in  which  the  owner  does  not 
reside,  then  such  personal  property 
is  to  be  assessed  and  taxed  as  direct- 
ed by  (  460  of  the  Code.  But  if 
aoch  property  has  a  known  locality 
and  is  used  in  doing  business  atsuch 
locality,  it  should  he  listed  and  tax- 
ed in  the  county  or  school  district 
where  it  is  thus  used.  Ut, 


SCHOOL  FUND  COH MISSION £R. 

1.  The  compensation  of  a  «?hool  fund 
commissioner,  under  the  Code,  f 
1174,was  allowed  by  the  clerk,  sher- 
iff and  attorney,  at  five  hundred 
dollars  per  annum,  bat  the  superin- 
tendent of  public  instruction  refused 
to  approve  the  allowance  for  more 
than  four  hundred  dollars  per  an- 
num ;  held,  that  the  superintendent 
was  authorised  thua  to  limit  and  de- 
fine his  approval  of  the  allowance. 
JcMM  V.  Benton,  40 

Bee  Mardaiius,!. 


SCHOOL  TAX. 
See  School  DiBraiOT^  3, 4. 

SCIRE  FACIAS. 
1.  A  petition  is  not  nccenaxy  for  a 

♦39  ■   . 


leire facials,  wTicn  the  record  of  f ho 
ca«c  and  t'  o  tcire  fnciax  arc  in  the 
same  court.    The  Stale  v.  Lxghton, 

278 


SEAL. 


See  Attaohmxht. 


SEPARATE  MAINT&NANCS. 

1.  A  deed  of  separation  acknowledged 
by  th«-  husband  and  wife  may  be 
g«»od  if  not  Acknowledged  by  the 
trustee.    Ooddardr.  BeSte,         126 

Bee  Husband  axd  Wira. 


SERVICE  BY  PUBLICATION. 

.  Service  by  publication  is  not  good 
nnleas  authorised  by  the  court  after 
the  return  of  the  notice  to  the 
appearance  term  therein  designated. 
Lot  Tvo  V.  SucUand,  465 

2.  It  is  the  policy  of  the  law  to  secure 
actual  service  of  notico  u^on  the 
party,  against  ^liom  judicial  pro- 
ceccnngs  have  been  commenced;  and 
constructive  service,  by  publication, 
should  not  be  resorted  to.  unless  the 
conrt  is  Fstipficd  tliat  every  rensona^ 
bio  effort  has  been  cxhauated  to 
secure  actual  service.  ib. 

'.  Before  a  judgment  or  decree  can  be 
rendered  by  default,  where  the  ser- 
vice has  been  by  publication  only, 
the  proof  required  by  (  1826  of  the 
Code,  should  be  satisfactorily  made 
tothecoortv  aod  the  fact  that  sock 
proof  was  made,  should  appear  of 
record.  §6. 


4.  The  conrt  should  be  satisfied  that 
the  *'ieasonable  diligence"  required 
by  ^  1826  has  been  exereiara  b: 
linafide  efforts. 


t 


.  Where  the  defendant  did  not  receive 
personal  rorvice,  nor  appear,  in  addi- 
tion to  the  constnicuve  aervioe  by 


fftS 
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pnblioilion.  it  should  appMr  of 
reeord  tliat  a  ccmr  of  tlie  petition 
was  directed  to  him  throug^h  the 
post  office,  as  required  bj  the  Code, 
$  1826.    Tailor  v.  Brobd,  534 

6.  Constractive  service,  by  publica- 
tion, is  not  good,  unless  ordered  bj 
the  court,  after  the  return  of  the 
notice,  *'not  found,"  to  the  appear- 
ance term  of  the  court.  ib. 

8eeVonom,7, 11^13. 


SBTTLKMKNT. 
Sm  Fraud,  5. 

PABTirBRSHIP,  3. 


SHKBIFPS   BOND. 

,  Where  money  was  entrusted  to  the 
■faerifir,  which  should  hare  been  by 
kw  paid  to  the  clerk,  the  sureties  in 
the  BherlflTs  bonds  should  not  be 
held  responsible  for  his  default,  in 
relation  to  that  money.  They  are 
only  responsible  for  such  money 
be  was  officially  aufchorized  to 
receire.    Sample  v.  DavU,  117 


SHERIFF'S  DBBD. 
See  BHB&xFr's  Sxlk,  8,  9. 

SHERIFF'S  SALE. 

1.  ▲  motion  to  set  asida  a  sheriff's 
•ale  was  filed  in  the  district  court 
daring  vacation  and  over  fifteen 
months  after  the  sale;  held,  that 
the  motion  was  made  too  late,  and 
ahould  have  been  overruled.  Stewart 
V.  MarthaU,  75 

9.  Under  the  statute  of  1846,  the  clerk 
and  not  the  sheriff,  was  autborixed 
to  receive  the  money  paid  to  redeem 
land  Bold  on  ezeevtion.  SampU  v. 
J)am9,  117 

3.  On  a  contract  made  in  Ohio  in  1840, 


judgment  was  obtained  in  thia  alate 
in  1845,  and  in  1850  land  waaaold  ' 
to  satisfy  the  iudgment ;  held,  that 
the  execution  defendant  can  not  avail 
himself  of  the  remedial  laws  of  Ohio, 
to  avoid  this  sale ;  that  the  lez  fori 
must  prevail ;  and  that  an  i^nmise- 
ment  of  the  property  under  taa  val- 
uation law  was  not  necessary. 
Shafer  v.  Bolander,  9U 

.  A  purchase  at  judicial  sale  depaoda     * 
upon  she  judgment,  levy  and  ailed ; 
tMse  being  unobjectionaole,  an  inno- 
cent purchaser  nould'not  be  atf^ee- 
ted  by  other  irregularities.  (6. 

5.  Where  an  execution  sale  was  post- 
poned at  the  request  of  the  defend-  ^ 
ant,  in  consequence  of  which  the^ 
property  lavied  upon,  materially 
depreciated  in  value ;  held,  tbat  the 
loas  resulting  from  such  postpone- 
ment should  not  be  sustained  by 
the  plaintiff.     Witiiamt  v.  OafMl 

387 

.  Purchasers  at  iudicial  sales  must 
take  notice  of  tne  titles  for  which 
they  bid.    Dean  v.  MarrU,         312 

7.  A  purchaser  cannot  avoid  his  bid 
at  a  sheriff's  sale,  by  showing  a 
dafective  title  in  the  judgment 
debtor,  ib. 


.  In  an  ac^on  of  right,  the  pkuBtiff 
offend  in  evidBooe  a  sherin's  deed 
executed  February  29,1859,  by  vir- 
tue of  a  sale  made  December  23tli, 
1850,  showing  that  the  deed  wia 
executed  a  noonth  before  the  redemp- 
tion period  of  fifteen  montba  had 
expired ;  but  it  did  not  appear  that 
the  deed  was  delivered  to  the  pur- 
chaser before  the  expiration  of  that 
time;  held,  that  the  court  below 
did  not  err  in  admitting  the  deed  in 
evidence.     Warjidd   v.    Woodward, 

386 


9.  Under  the  acta  of  1843  and  1846, 
subjecting  real  and  personal  estate 
to  execution,  the  sheriff  is  not  pn- 
cluded  from  executing  the  deed 
before  the  purchaser  is  entitled  to  it. 
But  if  sueii  deed  is  delivered  to  tHe 

Eurchaser  before  the  fifteen  monthi 
ave  elapsed,  it  is  still  equal,  at  least. 


IHD^BI. 
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to  aeertifieate  of  purchase,Mid  admiL 
sible  in  evidence  to  ahow  a  riglit  to 
the  property.  ib. 

10.  Where  a  purchaser,  at  a  sheriff's 
sale,  gives  a  receipt  to  the  execution 
defendant  in  redemption  of  the  land, 
according  to  the  execution  law  in 
lorce  at  the  date  of  the  contract, 
and  where  such  redemption  paY< 
ment  and  receipt  are  not  denied  bj 
the  purchaser,  he  is  estopped  from 
claiming  title  under  that  sale. 
Bwion\,Emer¥mShMkSCo.,  393 

11.  E.,  S.  &  Co.  obtained  judgment  on 
a  note  dated  December  20, 1843,  on 
which  imniUUmi  eacptma*  was  issued 
April  8, 1846,  and  a  levy  and  sale 

were  made  under  the  valaaticm  lam 
of  1843 ;  held,  that  as  the  execution 
returned  and  the  deed,  dtowed  that 
the  sheriff  exercised  his  powers  and 
conducted  the  sale,  exclusive!  j  under 
the  valuation  law  after  it  had  been 
repealed ;  and  as  the  contract  was 
made  before  that  law  took  effect,  the 
deed  was  prima  facU  void,  and 
could  impart  no  title.  ib. 

12.  The  execution  law  in  force  at  thcf 
time  of  a  contract,  ertters  into  and 
becomes  a  part  of  the  contiact ;  and 
where  sucn  contract  is  enforced 
under  execution  sale,  such  sale 
should  be  conducted  in  harmony 
with  the  law  of  the  contract,  so  as 
to  leave  the  rights  of  parties  unim- 
paired, t^. 


13*  The  Code  directs  execution  sales 
to  be  made  between  nine  o'clock  in 
the  forenoon  and  four  o'clock  in  the 
afternoon  ;  but  where  a  notice  of 
sale  fixed  the  time  of  sale  as  between 
the  hours  of  two  and  five  o'clock  in 
the  afternoon  ;  held,  that  a  valid  sale 
might  be  made  under  such  notioe,  as 
it  will  not  be  presumed  that  the 
officer  sold  the  property  after  the 
time  directed  by  the  Code.  Ode  v. 
Porter.  510 

Ste  JvmciAL  Sals: 
Peaud.  4. 


SLAJTDSil; 


.  In  an  action  of  slander,  words  are 
p&r  «  actionable,  where  they  charge 
a  woman  "  of  being  a  bad  charac- 
ter" and  "guaty  of  fornication;"  and 
where  such  words  were  spoken 
falsely  and  maliciously  of  a  /aiM 
toie,  she  ia  entitled  to  raoover  with- 
out averrine  or  proving  special  dam- 
ages.   Dml0yr.Rgywi<h,  354 


SPEOIi'IC  PBRFOBMAKOa. 

.  Under  a  contractibr  land,  the  entire 
considei'ation  money  should  be  paid 
before  an  unconditional  decree  hi 
specific  perfornMmce  ia  renderod. 
Janet  v.  AUey^  181 

'.  Where  a  title  bond  stipulated  not 
only  that  ihe  land  should  be  paid 
for,  but  also  that  the  obligee  should 
pay  the  '*  costs  and  charges"  of  the 
conveyance :  and  where  the  price  of 
the  land  haa  been  paid«  such  '*  costs 
and  charges"  should  also  be  prof- 
fered and  a  deed  demanded  before  a 
right  of  action  aooraea.  WrMi  r, 
LeCiain,  420 


See  Pastnxbship,  3. 


STATB  REVBIFim: 

1.  A  county  judge  does  not  posaesi 
the  power  to  settle  with  the  treasa- 
rer  and  collector  for  the  state  rew- 
noe  collected  bv  him.  nor  to  dia- 
charge  him  anci  his  securities  from 
their  liability  to  the  state  upon  the 
bond  required  by  the  revenue  law 
of  1847.    Ford  Y,  Jtffertoti   Oam^, 

%  The  cancellation  of  a  bond  by  an 
officer  not  authorised,  is  no  eviaence 
ofsatisfiicUon.  t6. 

See   CouvTv    Collictoe    and 
TaBAMiSBa,dx 


STATUTE. 


«so 


INDEX. 


1.  Every  statntc  which  talcps  away,  or  4. 
impaira    vested     righi^,    acquired 
under  previous  1«iwh,  inuat  be  ociii- 
•idered  retrospective,  and  opposed 

^  to  sound  principles  of  jarlsprac&nce. 
DavU  V.  O'F^nrall,  16S 

S.  The  execution  Uw  in  force  at  the ^5 
time  of  a  contract,  enters  into  and 
becomes  a  mrt  of  that  contract,  so 
far  as  its  obligations  and  liabilities 
arc  concerned  ;  but  such  portions  of 
an  execution  law,  as  are  merely 
remedial,  do  not  affect  such  obliga- 
tions, and  may  be  changed  or  modi- 
fied by  subsequent  legislation. 
Oori^l  V.  Ham,  455 

3.  The  substantial  rights  of  parties, 
n  nder  a  con  tract,  can  n  ot  be  chan  ged 
or  impaired  by  subsequent  laws; 
but  the  method  of  enforcing  those 
rights  may  be  changed.  ib. 

See  DowB^,  3,  4. 


STATUTE  OF  FRAUDS. 


A  parole  promise  to  pay  the  debt 
of  atiolhcr,  without  consideration, 
is  void  by  the  statute  of  frauds,  crcn 
if  that  promise  was  made  by  a  par- 
ty who  signed  the  note  as  seenritr 
or  indorser.  t£. 

.  All  contracts  for  the  sale  of  land, 
or  for  any  interest  in  or  conoemiDg 
them,  should  be  in  writing  ;  hence, 
an  agreement  by  B.  to  relinqoish  a 
purchase  of  lots  to  P.,  upon  condi- 
tion that  p.  would  pay  B.*8  note  to 
D.,  which  was  signed  by  P.  as  seen- 
rity,  should  be  in  writing.  tfr. 

.  A  verbal  contract  for  two  lote,  to 
be  paid  for  in  printing  and  Gash, 
is  within  the  statute  of  nauds,  if  no^ 
part  of  the  stipuLited  price  had  been 
paid,  and  if  the  vcudee  did  not  ac- 
Q  uire  possession  of  the  premisea. 
Morgan  v.  McLaren,  536 

SeeTKWs,  1. 


1.  A  parole  contract  to  deliver  hogs  1. 
at  a  future  day  may  be  valid  under 
the  statute  of  frauds,  as  qualified  by 
(  241 1  of  the  Code.     Lennel,  v.  Nyo, 

410 

3.  The  facts  which  will  bring  a  parole 
contract  within  $  241 1,  may  exist  and 
be  established  outside  of  the  stipu- 
lation in  such  contract.  ib. 


9.  B.,  as  pnncipal,  and  P.,  as  security, 
signed  a  note  to  D.,  for  town  lots 
purchased  by  B.  Before  the  note 
matured,  B.  proposed  that  he  would 
relinquish  the  lots  to  P.,  if  P.  would 
pay  the  note,  and  save  B.  harmless. 
fe.  soon  after  left  the  State.  After 
judgment  was  obtained  against  P, 
on  UiC  note,  he  paid  the  same  ;  and 
subsequently,  in  a  suit  against  B.  for 
the  amount,  B.  proposed  to  prove  by 
parole,  the  agreement  under  which 
I',  was  to  pay  the  note,  and  B.  re- 
linquish to  him  the  lots ;  held,  that 
parole  proof  was  not  admissible, 
and  that  such  an  agreement,  unless 
in  writing,  is  within  the  statute  of 
frauds,  and  void.  JSvmford  y.  Pur- 
mU,  488 


STATUTE  OF  LIMITATION. 

Where  the  statute  of  limitation  is 
pleaded  in  bar  to  an  action,  a  repli- 
cation, resting  upon  the  fitcts,  uaft 
the  plaintiff  was  a  non-resident,  and 
that  the  contract  was  made  in  anoth- 
er state,  is  demurrable,  Bruee  r. 
Luck,  143 

.  Where  a  cause  of  action  on  a  writ^ 
ten  instrument  had  accrued,  but  was 
not  baiTcd  at  the  time  the  Code  took 
effect,  the  time  allowed  for  the  com- 
mencement of  the  action  would  ba 
five  years  from  July  1, 1851. 
V.  Seaion. 

3.  In  an  action  for  the  specific  perfor- 
mance of  the  conditions  of  a  title 
bond,  where  the&ctsset  forth  in  tlie 
petition  would  take  the  ease  out  of 
the  statute  of  limitations,  that  atatots 
cannot  be  successfully  pleaded,  un- 
less such  averments  in  the  potion 
are  denied  hj  an  accompanying 
answer ;  and  in  such  case,  the  uBoe 
of  facts  presented  by  the  denials  in 
the  answer,  should  be  tried.  Wriffj  ' 
T.  LeOiaire, 

4  Jl  titls  bond  for  land  cannot  be 
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barred  undnr  tlio  fourth  8?x;tion  of  I 
theactof  1843,  for  UioUmitAtion  of 
actions.  t(. 


5.  The  fourth  section  of  the  statate  of 
limitation  of  1843,  cannot  be  pleaded  2 
in  bar  to  an  action  founded  upon  a 
judgment  rendered  before  a  justice  of 
the  peace  in  this  state.  DanemuIIer 
r.  Burton,  445 


6.  The  certified  transcript  of  a  justice 
of  the  peace  is  made  bj  lair  as  con- 
clusive in  the  courts  of  this  state,  for 
certain  purposes,  as  the  transcript  of 
a  court  of  record,  and  for  that  reason 
the  fifth  section  of  the  statute  of 
limitations  would  seem  appropriate 
to  actions  founded  upou  transcripts 

*  from  justices*  courts.  i^ 


.  The  city  of  Keokuk  is  aiithoiized 
by  its  charter  to  establish  and  reg- 
ulate the  ^rndo  of  streets.  Orealv 
OUg  0/ Kifokuk,  47 

.  A  city  authorised  to  establish  and 
reffulate  the  grade  of  streets,  is  not 
liable  for  damages  growing  out  of 
the  proper  exerczse  of  that  authority. 

a. 


7.  In  Bruce  r.  Luck,  ante  143,  the 
question  is  not  decided  whether  an 
action  founded  upon  a  justice's 
transcript  from  another  stats,  is 
within  the  fourth  section  of  the  lim- 
itation law  of  1843.  ib. 


STEAMBOAT. 

1.  A  general  judgment  on  a  note  for 
seryices  rendered  to  a  steamboat, 
cannot  have  the  effect  of  a  preferred 
claim  under  the  act  of  1847,  unless 
the  judgment  spet  ify  and  ^x  the 
lien.    Milicr  v.  OaUand.  I9i 

2.  Under  the  act  of  1838,  authorizing 
attachments  against  boats  and  ves- 
sels, the  jurisdiction  of  the  district 
court  does  not  depend  upon  the 
strict  regularity  of  the  officer's  re- 
turn, when  the  proceedings  in  other 
respects  were  fully  authorized,    ib 

• 
8te  CoMMoif  CAaaiBB,  1. 


8TO0K  SUBSORIPTIOir. 

AmOohtraot,  1. 

Plajik  Road  Cohpaitt,  1. 


.  The  power  to  regulate  the  grade  of 
streets  comprises  the  power  to 
change  the  grade,  without  incurring 
liability  for  the  prudent  exercise  ot 
that  power.  ^^ 


SUPREME  COURT. 


STRBETd. 


1.  The  supreme  court  will  only  try 
and  determine  such  matters  as  ap- 
pear of  record.  Partridge  v.  Cork- 
«y.  383. 

2.  A  petition  for  rehearing  should  not 
be  favored  by  the  supreme  court 
unless  applied  for  at  the  time  the 
^^i^JPf^^  ^^^  rendered  I^nwreon 
d  Bhtddi  y.  Tomiinaan,  Z9d. 

3.  After  rights  are  vested,  under  a 
decision  of  the  supreme  court,  no 
discretionary  power  can  be  exer- 
cised by  that  court  to  change  or  set 
aaide  such  deciaion.  n^ 

4.  The  court  will  not  presume  a  state 
of  facts,  which  would  make  the  fol- 
lowing charge  to  the  jury  erroneoaa: 
•*  That  if  the  enclosures  of  the  de- 
fendant were  not  protected  by  a 
good  and  suflicient  fence,  such  ae 
would  protect  his  crops  from  stock 
not  breachy,  that  he  could  not  be 
allowed  his  daniages."  Lawaon  y, 
OmnpbeU  d  Brother,  413 

5.  In  an  action  upon  an  injunction 
bond,  extraaeou«  matter  in  reference 
to  the  injunction  proceedings,  and 
which  are  not  of  rec<ird  in  the  caae^ 
and  were  not  considered  by  the 
court  below,  will  not  be  entertained 
by    the  supreme  oocrt    Bean  y. 

Whanobjeetiou  wa  net  imiiedi 


IHDBX. 


in  th«  distnctcoart,  they  wiU  not  be  1 
foTorad  in  the  supreme  edart     ib. 

7.  'Where  a  principle  has  been  reeoff- 
nised'by  tne  supreme  court  itshould 
•not  be  overruled  unless  it  is  palpa- 
)bly  wRiBg,or  1ms  been  ebangfed  by 
'foeislative enactment  Lempv.Biu- 

446 


8.  This  court  will  not  entertain  errors 
whieb  do  not  appear  of  record. 
Parieer  t.  Piaree,  458 

9.  The  affidavits  of  a  newspaper  pub 
lisher,  that  a  notice  of  a  mortgage 
sale  was  duly  made,  cannot  be  ob- 
jected to  in  tne  supreme  court  unless 
the  objection  was  first  made  in  the 
court  below.  ^  Rowan  j.  Lamb,    468 

10.  Where  an  objection  to  pleadings 
was  not  first  raised  in  the  court 
bdpw,  it  should  not  be  entertained 
by  the  supreme  court.  Htu/d  v, 
BmneU,  512 

]  1.  The  supreme  court  will  not  con- 
aider  new  causes  of  demurrer,  which 
were  not  presented  to  the  court  be- 
low.   BridgmaHy,  WUevi,         563 


12.  Supreme  Court  Rules, 


570 


SUPBRINTBNDENTS   OF    PUB- 
Lie  INSTRUCTION. 

B%e  SoBOOL  FcniD  CoMinaBioifVB 


SUPERVISOR. 

1.  Where  a  plea  in  abatement  put  in 
issue  plaintifTs  right  to  the  office  of 
superrifior,  it  was  incumbent  i^jpon 
kim  to  show  that  he  held  ^e  office 
by  right    BavU  y,  MoffiU,  92 


SURETIES. 
8m  Sbbbiff's  Bovsa. 

T 

TAX    TITLE. 


In  a  proeeeding  to  fovedoae  tibe 
equity  of  redemption  to  land  b^d 
by  tax  title,  a  party  holding  tiie 
sheriflTs  certificate  of  purchase  of 
the  saoie  land  on  eDEeeution  mie,  la 
sufficiently  interested  fai  af^sar  m 
defendant   BnbdY.Tk»mp9on^l3S 


TENDER. 


.  It  is  essential  to  the  validity  of  a 
tender  of  money,  that  he  who  noakea 
the  tender  should  have  the  money 
in  court  The  necessity  for  this  nJe 
is  not  obviated  by  the  Code.  Extf- 
NBT,  J.,  eonira,    Johnton  v.  Thim, 


2.  If  a  tender  was  not  daisied  on  tJM 
trial  before  a  justice,  it  abould  not 
be  entertained  on  appeal  in  the  dis- 
trict court.  ib. 


3.  A  tender  of  the  amount  due,  does 
not  satisfy  the  demand,  but  if  kept 
good,  it  stops  interest  and  saves  coat. 


4.  A  tender  admits  the  plaintiira 
cause  of  action  to  the  amount  of  tiie 
sum  tendered.  i6. 

5.  A  tender  admits  the  liability  or 
indebtedness  to  the  amount  of  the 
sum  tendered.    FHfdk  v.  Ooe,      555 


TITLE. 


.  Where  title  is  derived  from  trasteesy 
who  had  the  legal  title  as  well  aa 
the  power  to  sell,  such  title  can  only 
be  <uvested  by  direct  proceeding  in 
chancery,  ana  can  only  be  overcome 
by  a  paramount  antecedent  title. 
Mowan  V.  Lamb,  468 


jS^  Couiitt  Oouit,4. 
•       DxBDOf  TausT,l. 
Jqdioxal  Salb. 
Sbbbot's  ISalb. 


IJf  DIX. 


TITLE  BOND. 


TRANSCRIPT. 

1,  Whcnre  a  justice  of  the  peace  sent  op 
to  the  dntrict  court  an  amended 
imnaoript,  on  discorering  an  omia- 
•ion  in  the  one  first  sent  up,  and 
within  the  time  required  for  the 
returning  of  the  transcript  in  appeal 
cases,  it  18  error  in  the  district  court 
to  reject  such  amended  transcript.! 
Stnitn  V.  Snod^rau,  282,3, 


2.  Where  there  is  rood  reason  for 
helieving  that  a  full  and  true  tran- 
script has  noi  been  sent  up  from  a 
justice  of  the  peace^  and  where  appli- 
cation was  made  within  a  reosona- 
We  time  for  o  rule  to  periect  the  rec- 
ord, it  is  error  to  refuse  such  rule. 
Aiwaterv.  Woodward,  431 

See  Statute  ojt  Limitations,  6,  7. 


TRESPASS. 

1.  In  an  action  to  recover  the  value  of 
an  elk  killed  by  defendant,  and 
where  he  set  up  m  defense  that  the 
elk  mB  trespassing  upon  his  enclo- 
sure, imd  had  introouced  evidence 
to  show  the  value  of  the  elk  ;  held, 
that  the  plaintiff  should  be  permit- 
ted to  give  rebutting  evideuee  in 
reference  to  the  trespass  and  the 
value  of  tlie  elk.  Lawean  v.  Camp- 
beli  A  Brother,  413 

See  Pleading,  17. 


TRUST. 

1.  M.  held  a  claim  on  one-quarter  of  a 
quarter  section  of  land,  and  con- 
tracted with  8.  for  one-quarter  of  a 
one  hundred  and  sixty  acre  land 
warrant,  with  the  understanding 
that  S.  should  enter  the  quarter  sec- 
tion of  land  in  his  own  name,  aiyl 
deed  to  M.  bis  portion.    Alter  enter- 


ing the  land,  8.  recogntaad  tiie 
airangement  in  two  or  three  tnHia- 
actions,  but  finally,  when  M.  ten- 
dered to  him  the.priee  stipulated  for 
one-fourth  of  the  warrant,  S.  refused 
to  make  the  deed ;  held,  that  the 
circumstances  and  equities  removed 
the  case  from  the  statute  of  fraud* 
and  created  a  trust  which  should,  be 
enforced  against  S.  Jichdire  t. 
Skinner,  89 

.  An  oral  trust  may  be  established  bj 
parole  testimony,  if  a  voluntary 
acknowledgment    can    be  proyed. 

»6. 

,  A  reaultingtrust  may  be  established 
by  partde  proof.  ik. 

..  Where  a  petition  does  not  set  out  a 
a  case  of  trust  nor  pray  for  relief  for 
that  cause,  it  cannot  preeeot  a  CMe 
for  equity  jurisdiction  on  the  ground 
of  trust.    Ol4tu99eHY,La/rewt;   SSU 

See  Dbkd  of  Tbust,  1. 
Title,!. 


VALUATION  LAW. 
See  Shkeiff'sSalb,  11. 


VARIANCE. 

.  The  petition  is  the  foundation  of 
the  action,  and  the  notice  should 
conform  to  it ;  and  in  case  of  vari- 
ance, the  discrepancy  should  fall 
upon  the  notice.  Such  discrepancy 
is  cured  by  appearance.  J*Hnk  dt 
Co.  V.  Whieher;  382 

See  PaACTiCE,  8. 


VERDICT. 

.  An  informal  or  ambiguous  verdict 
may  be  corrected  or  explained  at  any 


894 
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lime  before  tlio  jury  is  dtecliai^ed 
£1^  EnoBKOB,  13. 


VESTED  RIGHTS. 
SwStatiiti,  1. 

w 

WITNESS. 


oxpsrt.     WJatmoTCY.  Bamnan,   1^ 

4.  Upon  qaestions  wherein  tHe  jaTon 
are  as  well  qualified  to  form  an  opin- 
ion as  the  witneBsea,  the  opinion  of 
the  Latter  ahoiild  not  be  reoeiTed  in 
eridenee.  w» 

5.  Aa  a  general  mle,  witnesBea  are  to 
atate  each  (acts  aa  are  rebvantto  tiia 
iaiae,  and  from  those  fu^ta  the  jnzj 
are  to  draw  their  own  ooncluaiOBa. 


I.  ▲  witness  is  entitled  to  fees  from 
the  county  for  his  attendance  in  a 
criminal  cause  on  a  preliminary  ex- 
amination before  a  justice  of  the 
Dcaoe.  JokMon  0(nwtv  y.  PorierJ 
*  79 

S.  A  defendant  called  upon  as  a  wit- 
nesa  bj  the  oppoeite  party,  maj, un- 
der the  Oode,  testify  to  &ct«  affect- 
ing himself,  but  not  to  facts  calcula- 
ted to  transfer  the  liability  fromi^ 
himself  to  the  separate  property  of 
his  co-defendantB.  Mcrchand  S  Co, 
T.  C7ooifc,  115 

a.  A  witness  should  be  required  to 
state  fiwBt8,and  not  his  opinion,  ex- 
cept on  questions  of  science,  skill  or 
tndc^  in  reli^on  to  which  ha  is  an 


6.  A  witness  whose  name  is  not  in- 
dorsed on  the  indictment,  if  objected 
to,  should  not  be  permitted  to  testify- 
in  behalf  of  the  Stote.  Smiih  t. 
TksSiaU,  I8d 

.  Where  it  appeared  that  E.  Kam- 
berlin^  was  a  witness  before  ths 
grand  jury,  although  the  name  in- 
dorsed on  the  indictment  was  "  B. 
Kimberling/'  he  was  properly  ad- 
mitted as  a  witness  on  the  triaL 
Houston  y.StaU,  431 

8&t  DaPOBTEOHB,  3. 


WBIT  OP  ERBOR. 
Sm  ArpaAL,  5. 


i 
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